This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVAR 


me 


TOI..   39— TENNESSEE  REPORTS.    (S  SWAN.) 


a 


CjpTTiglit,  1891,  by  Fruk  Sliepard,  Ckiea^.    (Paunt  Applied  for.) 


*»! 


61- 


REPORTS 


OF   THK 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPEEME  COURT  OF  TENNESSEE, 


DURINO 


•>%♦>•     .-*.• 


v»  .  . 


LIBB'ART. 
1852^ 


BY  WILLIAM  G.  SWAN, 

STATE  REPORTER. 


VOLUME  n. 


NASHVILLE: 

U'KENNIE  k  BROWN,  PRINTERS.— TRUE  WHIG  OFFICE. 

1854. 


y&tf.  J^.  ^y/S'fi' 


INDEX  OF  CASES. 


Alder,  AdrrUr,^  Ferrell  vs.  77 
Alexander  &  wife  m.  Lis- 

bv  et  ah.  107 

Anderson  m.  Clark's  lieirs 

leasee  of.^ 
Allison  V8.  Thompson,        202 
Allen  vs.  Primm,  337 

Allison,  The  State  vs.        373 
Anderson,    Smithwick  & 

Co.  vs.  573 

Alfred  and  Anthony  vs 

The  State,  581 

Allen's  aArrCr.^  McGinnis 

vs.  645 

Apperson  vs.  Looney, 

B 

Brock  et  als.  lessee  of  vs, 

Burchett,  27 

Borchett,  Brock  et  als.  les- 
see of  vs.  27 
Boms,  Tucker  et  als.  vs.      35 
Byrd  vs.  Bank  of  Tenn.,      43 
Bank  of  Tenn.,  Byrd  vs.     43 
Beard  vs.  Bricker,  50 
Bricker,  Beard  vs. 
Buxton,  The  State  vs.  57 
Bank  of  Tenn.,  Oliver  vs.   59 
Bedford  vs.  The  State,         72 
Billingsly  vs.  Kankin  et  als.  82 
Butler  vs.  Winters,  91 
Brown,  Sevier  et  als.  vs.    112 
Brazelton  et  als.^  Doran  et 
als.  vs.                            149 


Bailey  vs.  Maseey,  167 

Beasley  vs.  Bradley  et  al.  181 
Bradley,  Beasley  et  al.  vs.  181 
Bank  of  Ala.,  Topp  vs.  184 
Brazelton,  Com  &  wife  vs.  273 
156Blanton  vs.  Vanzant,  276 
Barnes,  Evans  vs.  292 

Baldridge,  Guild  vs.  296 

Burke  vs.  Clarke,  310 

Barnes  vs.  Thompson,  313 
Blackmore  vs.  Barker  et 

als.,  340 

Barker  et  als.,  Blackmore 

vs.  340 

Barnes  vs.  White,  442 

664  Brown  vs.  Crump's  admW.  531 
Buchanan,  Kidley's  ex^rs 

vs.  555 

Bradshaw,  The  State  vs.    627 


Brown  et  als.  vs.  Phelon,  629 
Boyd  vs.  Mosely,  661 

C 


9 


Clark's  lessee,  Stuart  vs. 

Colville   vs.  Neal   et   al. 
admCrs.  89 

50|Cole  et  als,  vs.  Eichardson, 
adm'r.,  100 

Collins  vs.  Hipshire,  109 

Crawford,  Vanleer  vs.        117 

Clark's  heirs,  lessee  of,  An- 
derson vs.  156 

Crouch,  Winningham,  ad- 
rnHr.  vs.  170 

Conger  vs.  James,  213 


IV 


INDEX  OF  CASES. 


■  Clack,  White  vs.  230 

Corn  &  wife  vs.  Brazelton,  273 
Clarke,  Barke  vs.  310 

Clarke  et  als.,  McKinney 

vs.  321 

Childress  vs.  Hurt, 
Chaffin,  The  State  vs.        493 
Camahan  vs.  Wood,  500 

Cnitcher's    adm '  r.,    The 

State  vs.  504 

Crump's  adm^r.^  Brown  vs.SSl 
Clack  vs.  White,  540 

Cahal's  adrrCr.^  White  vs.  560 
Claiborne,  Parker  vs. 
Copeland,  The  State  vs. 
Carter  vs.  Vaulx,  639 

D 

Dinsmore,  Farnsworth  et 

als.  vs.  38 

Doran  et  als.  vs.  Brazelton 

et  als.,  149 

Decherd  vs.  Morrison,  305 
Dotson,  adrmnisitraW.  cfe<?., 

Vaughn  vs.  348 

Duncan,  exW.  <&c.  vs.  Dun 

can  et  als.  351 

Duncan  et  als.,  Duncan, 

«bV.  dkc.  vs.  351 

Dice  vs.  Penn  et  als.  561 

Dick  &  Co.  vs.  Powell,      632 


E 
Ellis  vs.  Rogers, 
Ewell  et  al.,  Nelson  vs. 
Evans  vs.  Barnes, 


Farnsworth  vs.  Dinsmore 

et  als., 
Ferrell  vs.  Alder,  adrrCr.,    77 
Finch,  chdrnum  &c.,  for 

use  ^Thomas  vs.  Gore,  326 
Foster  et  al.  vs.  Jordan  et 

als.,  476 

Franklin  vs.   Franklin   et 

als.    and    Franklin    vs. 

Hays  et  als.,  521 


Frazer  v^.  The  State, 
Fowlkes,  Studurt  vs. 

G 


535 
637 


Garland  vs.  The  State,  18 
487  Greenwood  vs.  Tennessee 

Manufacturinff  Co.  and 

Agricultural  School,  130 
Greer,  Wroe  &  wife  vs.  172 
Gossage,  The  State  vs.  263 
Guild  vs.  Baldridge,  295 

Gore,  Finch,  chairrrum  c&c. 

for  use  of  Thomas  vs.  326 
565  Governor  vs.  Montgomery 

etah.,  613 

H 
Hinkle'sZ^^^w.  Shadden,  46 
Huff  &  Wallin  vs.  Miller 

&  Woods,  85 

Hawkins,  Pearce  vs.  87 

Hipshire,  Collins  vs.  109 

Hamilton,  adm^r.  Eambro 

•for  the  use  of  Btcgg  vs.  190 
ifoggatt  vs.  White,  265 

Huff  m  Tlie  State,  279 

Harrison  et  als.  vs.  Morton 

&  Brown,  ealrs.,  &c.,  461 
Hurt,  Childress  vs.  487 

Hooper,  for   the   use  of 

Owen  vs.  Spicer,  494 

Hord  vs.  Nash.  &  Chat. 

E.  K.  Co.,  497 

64  Hurst  vs.  Means,  594 

271  Harris,  Stewart's  lessee  et 

292     als.  vs.  656 

Hill  vs.  Miller  et  al.,         659 


38  Inman,  Moyers,/<9r  SmitKs 
use  vs.  80 


Jones  V*.  Williams,  105 

James,  Conger  vs.  213 

Jones  vs.  The  State,  399 

Jordan  et  als.  Foster  et 

(A.  vs.  476 


INDEX  OF  CASES. 


Jav.  Nelson  vs.  The  State,  482 
Jones  V8.  Jones,  605 

Jones  et  als.j  Williams  vs.  620 
Joyce  V8.  The  State,  667 


Kemp,  Marshall  vs.  68 

Keith  et  cl.^  adiffHr.    w. 
Metcalf,  «r?V.,  74 

Keaton  m.  Thomasson's  les- 
see^ 188 

Kimbro^{w  the  use  cfBugg^ 
vs.  Hamilton,  (idmr.^    T 

Kirkpatrick  et  afe..  Wood- 
rum  et  als.  vs.  318 

Knott,  Shaddon  vs.  858 


190  Mo: 


Lisby  e<  als.^  Alexander 

iSk  wife  vs.  107 

Lawrence  vs.  Lawrence,    141 
Ladd,  The  State  vs.  226 

Layne,  «bV.,  vs.  Pardee,    232 
Louisville   and  Nashville 
Branch  Turnpike  Com- 
pany w.  Nasnville  and 
Ky.  Turnpike  Co.,  ! 

Lockwood  &  Co.  vs.  "Nje 

et  als.y  515 

Looney,  Apperson  vs.        664 


M 
Marshall  vs.  Kerns,  68 

Metcalf,  eac^r.y  Keith  et  (d.y 

admCr.y  vs. 
'HiojQr^foT  SmitKs  tcse^  vs. 

Inman,  80 

Miller  &  Woods,  Huff  & 

WaUin  vs.  85 

Massey,  Bailey  vs.  167 

McMurry  vs.  Milan, 
Milan,  McMurry  vs.  176 

Mankin  vs.  The  State, 
Morrison,  Decherd  vs. 
Morton  vs.  Morton  et  ats.^  318 
McKinney  vs.   Clarke  et 

als.,  321 


Mayor  and  Aldermen  of 

In  ashville,  Whyte  vs.  864 
McMurry,  admCr.^  et  al.  vs. 

Montgomery  et  al.,  374 
Montgomery  et  al.,  Mc- 

Murray,  advrir.,  et  al.  vs.  374 
McElrath  vs.  The  State,  378 
Morton  &  Brown,  ea^rs., 

cfec,  Harrison  et  al  vs.    461 

Morgan  vs.  Winston,         472 

Mitchell  vs.  The  State,      554 

Means,  Hurst  vs.  594 

ntgomery  et  als.,  The 

Governor  vs.  613 

McCoy's  lessee  vs.  Willi- 

ford,  642 

McGinnis  vs.  Allen's  ad^rs.  645 
Miller  et  al.,  Hill  vs.  659 

Mosely,  Boyd  vs.  661 

N 
Nelson  vs.  The  State,         237 
Nelson  vs.  Ewell  et  al.,      271 
Nashville  &  Ky.  Turnpike 
Co.,  Louisville  &  Nash- 
ville  Branch  Turnpike 
Co.  vs.  282 

Nashville  &  Chat.  R.  E. 

Co.,  Woodfolk  vs.  422 

Nashville  &  Chat.  R.  R. 

Co.,  Hord  vs.  497 

Nye  et  dls.,  Lockwood  & 
Co.  vs.  515 

O 
7401iverw.  Bankof  Tenn.,   59 
Owens,  Wood  vs.  146 


Peck's  exWs.,  Simpson  vs.    54 

Parks  et  als,  Sloan  vs.  62 

176Pearce  vs.  Hawkins,  87 

Pearce,  Smith,  admW.,  vs.  127 

206|Pardee,  Layne,  «c'r.,  vs.    232 

305  Primm,  Allen  vs.  337 

Philips,  Trousdale,   <?<w., 

4&c.,for  the  use  of  Mc- 

Nichol,  vs.  384 


VI 


INDEX  OF  CASES. 


Parker,  Kichardson,  a^r., 

vs.  529 

Penn  et  als^  Dice  vs.  661 

Parker  vs.  Claiborne,  565 

Pope  vs.  The  State,  611 

Phelon,  Brown  et  aU.  vs.  629 

Powell,  Dick  &  Co.  vs.  632  State 

K 

Rogers,  Ellis,  vs.  64 

Rankin  et  als.^  Billingsly  vs.  82 
Reneau,  Trustees  McMinn 

Academy  vs.  94 

Richardson,  adrrCr^  vs.  Cole 

et  als.  100 

Ross  vs.  Yeatman,  144 

Roberts  vs.  Stewart  ei  cUs.  162 
Robertson  vs.  Robertson  et 

als.  197 

Ragsdale  vs.  The  State,  416 
RicTiardson,  adm^r  vs.  Par 

ker,  529 

Ridley's  ex^rs  t;*.Biichanan,555 


Stuart  vs.  Clark's  lessee^  9 
State,  Garland  vs.  18 

Shadden,  Hinkle's  lessee  vs.  46 
Simpson  vs.  Peck's  ex'rs^  54 
State  vs.  Buxton,  57 

Sloan  vs.  Parks  et  als. 
State,  Bedford  vs.,  >  72 

Sevier  et  dU.  vs.  Brown, 
Smith,  adrn^r^  vs.  Pearce,  127 
Stewart  et  als.  Roberts  vs.  162 
Saunders  et  als.y  Ward, 

adrrCr  vs.  174 

State,  Mankin  vs.  206 

Sugg  vs.  Tillman, 
State  vs.  Ladd, 

State,  Nelson  vs.  237 

State  vs.  Gossage, 
State,  Huff  vs.  279 

State,  Walker  vs. 
State  vs.  Stephens, 
Stephens,  The  State  vs, 
Statew.J.S.&W.J  Z" 


Scott,  J.  S.  &  W.  J.,  The 

State  vs.  332 

Snell  et  al.  vs.  The  State, 

for  the  tise  ^Greenfield,  344 
State, /br  the  use  of  Green- 
field, S»ell  et  al.  vs.        344 
,  Woolman  vs.  353 

Shaddon  vs.  Knott,  358 

State  vs.  Allison,  373 

State,  McElrath  vs.  378 

Smith  et  als.  vs.  Thompson,386 
State,  Wyatt,  a  slave^  vs.  394 
State,  Jones  vs.  399 

State,  Ragsdale  vs.  416 

Swanson  vs.  Swanson,  446 
State,  Javan  Nelson  vs.  482 
State  vs.  Chaffin,  493 

Spicer,  Hooper  for  the  tcse 

of  Given  t?*.  494 

State  vs.  Crutcher's  adtrCr^  504 
State,  Frazer  vs.  535 

Studurt  vs.  Fowlkes,  537 

State,  Mitchell  vs.  554 

Smithwick  &  Co.,  vs.  An- 
derson, .    573 
State,   Alfred  &  Anthony 

vs.  581 

Stewart  vs.  Stewart,  591 

Sampson  vs.  Lessee  of  Uni- 
versity of  Nashville,      600 
State,  Pope  vs.  611 

State  vs.  Copeland,  626 

State  vs.  Bradshaw,  627 

ewart's  lessee  et  aU.  vs. 
Harris,  656 

State,  Joyce  vs.  667 


62  State 


35 


208  Tucker  el  als.  vs.  Bums, 
226  Trustees  of  McMinn  Acad- 
emy vs.  Reneau  et  als.     94 
263|Thomasson's   lessee^    Kea- 

ton  vs.  138 

287  Topp  vs.  Bank  of  Alabama,  184 

308  Thompson,  Allison  t\f .        202 

308  Tillman,  Sugg  vs.  208 

Scott,832  Thompson,  Barnes  vs.        813 


IXDEX  OF  CASES. 


vu 


Trousdale,  Gov.^  &c.^foT 
the  tcse  of  McNichol^  vs. 
Philips,  384 

Tliompson,  Smith  et  ah.  vs.  386 

U 
University   of  Nashville, 
lessee  oj^  Sampson  vs,     600 


Woodrum  et  als.  vs.  Kirk- 

patriek  et  als.,  218 

White  vs.  Clack,  230 

White,  Hoggatt  vs.  265 

Walker  vs.  TOie  State,        287 


Vanleer  vs.  Crawford,  117 
Vanzant,  Blanton  vs.  276 
Vaughn  vs.  Dotson,  ad^r.j 

(&c.,  348 

Vaulx,  Carter  t'*.  639 


W 

West  vs  Walker, 

Walker,  West  vs. 

Winters,  Butler  t?*. 

Williams,  Jones  vs. 

AVood  vs.  Owens, 

Winningham,  adin^r.^  vs, 
Crouch, 

Wroe  &  lo^e  vs.  Greer,    172 

Ward,  adm'r.y  vs.  Saun- 
ders et  als.j'  174 


Woolman  vs.  The  State,    353 
Whyte  vs.  Mayor  &  Al- 
dermen of  Nashville,     364 
Wyatt,    a  slave,    vs.  The 

State,  394 

Wynne's  lessee  et  als.  vs. 

Wynne,  405 

Woodfolk  vs.  Nashville  & 
Chattanooga  Eail  Road 
Company,  422 

White,  Barnes  vs.  442 

Winston,  Morgan  vs.  472 

Wood,  Camahan  vs.  500 

White,  Clack  t?*.  640 

White  vs.  Cahal's  ad/yti\,  550 
Williams  vs.  Jones  et  als.,  620 
Williford,  McCoy's  lessee 

vs.  642 

Wall's  adm'r.,  vs.  Ward,   648 
1,  Wall's  adm'r.  vs.     648 


32 

32 

91 

105 

146 


170  Ward 


Yeatman,  Ross  vs. 


144 


TABLE  OF  CASES 

HERETOFOKE   DECIDED   IN   TENNESSEE,    THAT 
ARE  CITED  BY  THE  COURT  IN  THIS  VOLUME, 


[Note. — ^It  has  not  been  deemed  necessary  in  the  prepa- 
ration of  this  Table  to  refer  to  the  pages  of  the  previous  vol- 
umes at  which  the  cases  may  be  found,  and  hence  the  name 
of  the  case  and  the  volume  in  which  it  is  reported  only  are 
given,  and  the  page  of  this  volume  on  which  the  case  is  cited.] 


A  Page. 

Anderson  vs.  Brodie,  7  Terg.,  81 

Adair  vs.  Davis,  3  Humph.,  179 

Allen  vs.  Dodd,  4  Humph.,  270 

Allen  vs.  Scurry,  1  Yerg.,  518 

Allen  vs.  McNew,  8  Humph.,  647 

B 

Belote  vs.  Wynne,  7  Yerg.,  93 

Bank  vs.  Fitzpatrick,  4  Huraplu,  108 

Belcher  vs.  Belcher,  10  Yerg.,  179 

Bledsoe  vs.  Britt,  6  Yerg.,  200 

Beck  vs.  Knabb,  1  Tenn.,  540 

Brandon  vs.  Green,  7  Humph.,  553 

Bailey  et  ah.  vs.  Cooper  et  afo.,  5  Humph.,  578 

Bank  of  Tenn.  vs.  Jones,  1  Swan,  641 

C 

Campbell  vs.  Crockett,  8  Yerg.,  29 

Cabiness  vs.  Garrett,  1  Yerg.,  75 

Com  well  vs.  Comwell,  11  Humph.,  165 

Crafts  &  Co.  vs.  Stockton  et  als,^  8  Yerg.,  179 

Crutcher  vs.  Horton,  4  Yerg.,  210 


X  TABLE  OF  CASES. 

Page. 

Card  vs.  Curd,  9  Humph.,  352 

CuUen  vs.  Thompson,  3  Yerg.,  362 

Caldwick  vs.  Knott,  10  Yerg.,  544 

Clarke  vs.  Locke,  11  Humph.,  598 

Caines  <&  wife  vs.  Marley,  2  Yerg.,  653 

Caines  vs.  Jones,  6  Yerg.,  663 

D 

Danver  vs.  Haudley,  8  Yerg.,  210 

Davis  vs.  Bratton,  10  Humph.,  329 

Deadrick  vs.  Smith,  6  Humph.,  341 

Deadrick  vs.  Cantrell,  10  Yerg.,  377 

David  et  a&.,  vs.  Bridgman  et  afe.,  2  Yerg.,  624 

Doyle  vs.  Elwin,  4  Humph.,  443 

E 

Elder  vs.  Burrus,  6  Humph.,  13 

Estes  vs.  Johnson,  10  Humph.,  50 

Evans  vs.  Gibbs,  6  Humph.,  81 

Eason  vs.  Cummins,  11  Humph.,  90 

Erwin  et  als.  vs.  Rutherford  et  als.^  1  Yerg.,  195 

F 

Famesworth  vs.  Fowler,  1  Swan,  141 

Foust  vs.  Wilson,  3  Humph.,  316 

G 

Gilchrist  vs.  McGhee,  9  Yerg.,  31 

Glasgow  vs.  Smith  et  cUs.y  1  Ten.,  60 

Gray  vs.  Wilson,  Meigs,  149 

Gamer  vs.  Carroll,  7  Yerg.,  419 

Guthrie  vs.  Owens,  2  Humph.,  466 

Governor  vs.  Scanland,  6  Humph.,  618 

H 

Hanes  vs.  Peck,  M.  &  Y.,  31 

Having  vs.  Beckford,  9  Humph.,  36 

Hess  vs.  Sinuns,  1  Yerg.,  75 

Hunter  vs.  Starks,  8  Humph.,  98 

Henderson  vs.  Lackey,  2  Ten.,  178 

Hale  vs.  Landrum,  2  Humph.,  179 

HibbittB  vs.  Canady,  10  Yerg.,  329 


TABLE  OF  CASES.  xi 

Page. 

Harewell  vs.  "Worsham,  2  Humph.,  346 

Hall  vs.  McLain,  11  Humph,,  460 

Harding  vs.  Goodlett,  3  Yerg.,  549 

mil  vs.  The  State,  2  Yerg.,  627 

Hickerson  vs.  McFadden  et  al.,  1  Swan,  647 

J 

James  vs.  Patterson,  1  Swan,  52 

Jones  vs.  Wiley,  4  Humph.,  331 

K 

Kineaid  vs.  Morris,  10  Yerg.  107 

Eneeland  vs.  Ensley,  Meigs,  234 
Keith  vs.  Smith,  1  Swan,                                        496,  647 

King  vs.  Eutherford,  1  Ten.,  539 

Kineaid  vs.  Francis,  Cook,  640 

L 

Lowrance  vs.  The  State,  4  Yerg.,  86 

M 

Morgan  vs.  Hannah,  11  Huniph.,  $0 

Moss  et  dU.  vs.  Collins,  3  Humph.,  179 

Miller  vs.  Porter,  5  Humph.,  190 

McCoUum  vs.  Smith,  Meigs,  234 

McLean  vs.  The  State,  10  Yerg.,  350 

Mayberry  vs.  Franklin,  6  Humph.,  369 

Morris  vs.  Eichardson  et  als.y  11  Humph.,  625 

Moses  vs.  The  State,  10  Humph.,  585 

Miller  et  dU.  vs.  Hill,  10  Humph.,  659 

N 

Napier's  ex'rs.  vs.  Person,  7  Yerg.,  179 

Norment's  adm'r.  vs.  Wilson  et  cd.,  5  Humpli.,  201 

IJelson  vs.  The  State,  2  Swan,  588 

O 

Otey  vs.  Williams,  8  Humph.,  387 

P 

Pearce  vs.  Gleaves,  10  Yerg.,  41 

Polk  vs.  Henderson,  9  Yerg.,  168 

Porter  vs.  Wheaton,  5  Yerg.,  179 

Peacock  vs.  Tompkins,  Meigs,  210 


xii  TABLE  OF  CASES. 

Page. 

Polk  vs.  Farris,  224 

Parker  vs.  Elder,  11  Humph.,  279 

Potter  vs.  Coward,  Meigs,  362 

Powers  vs.  Fitzhugh,   10  Humph.,  640 

E 

Eichardson  et  als.  vs.  Cato,  9  Humpli.,  62 

Eead  vs.  Fite,  8  Humph.,  342 

S 

Smith  vs.  Bell,  M.  &  Y.,  116 

Suttle  vs.  Suttle,  10  Humph.,  175 

Smith  vs.  White,  5  Humph.,  179 

State  vs.  Lacy,  3  Humph.,  273 

State  vs.  Smith,  2  Yerg.,  288 

State  vs.  Edwards,  4  Humph.,  309 

Stone  vs.  The  State,  4  Humph.,  850 

Stephens  vs.  Bomar,  9  Humph.,  387 

State  vs.  Morris,  1  Tenn.,  483 

Stewart  vs.  Hall,  2  Tenn.,  539 

Smith,  T.,  vs.  Bell,  M.  &  Y.,  624 

T 

Trott  vs.  West,  Meigs,  78 

Turner  vs.  Eoss,  1  Humph.,  78 

Thompson  vs.  French,  10  Yerg.,  98. 

Trigg  vs.  Boyce,  4  Hayw.,  179 

Trabue  vs.  Willis,  Meigs,  211 
Trigg  vs.  McDonald,  2  Humph.,                    314,  346,  444 

Tliomasson  vs.  Kercheval,  10  Humph.,  419 

U 

Uzzell  vs.  Mack,  4  Humph.,  190 

V 

Vance  vs.  Johnson,  10  Humph.,  141 

Vaughn  vs.  Law,  1  Humph.,  544 

W 

Whitmore  vs.  Johnson,  10  Humph.,  50 

Whitesides  vs.  Caldwell,  9  Verg.,  61 

Washington  vs.  Nashville,  1  Swan,  369 

Weatherhead  vs.  Sewell,  et  (ds,^  9  Humph.,  469 

Whitesides  vs.  Martin,  7  Yerg.,  644 

Watkins  vs.  Dean,  10  Yerg.,  654 


TABLE 

OF  TENNESSEE  STATUTES  CITED  OB  CON- 
STRUED BY  THE  COURT. 


[Note. — ^The  pages  referred  to  are  those  of  the  cases-  in 
vrhich  the  following  statutes  are  cited.] 


Ct( 

)fl715, 

ch. 

16, 

sec. 

page 

287,  588 

iC 

1715, 

44 

48, 

44 

9, 

(( 

504 

u 

1715, 

44 

38, 

44 

5, 

u 

656 

u 

1741, 

44 

24, 

li 

326 

u 

1766, 

44 

4, 

44 

7, 

u 

494,646 

li 

1762, 

44 

5, 

44 

19, 

(( 

326 

ti 

1766, 

44 

3, 

u 

38 

it 

1784, 

44 

11, 

ii 

156 

u 

1784, 

44 

22, 

u 

88 

a 

1787, 

44 

17, 

44 

1, 

li 

197 

u 

1789, 

44 

23, 

44 

*, 

it 

504 

a 

1794, 

44 

1, 

"431,202,271,535,648 

u 

1799, 

44 

35, 

(( 

9 

u 

1799, 

44 

8, 

44 

2, 

(( 

287 

u 

1801, 

44 

6, 

44 

69, 

(( 

77 

it 

1801, 

44 

6, 

44 

65, 

(( 

144 

u 

1801, 

44 

6, 

44 

54, 

ii 

190 

a 

1805, 

44 

2, 

ii 

446 

a 

1805, 

44 

66, 

a 

4, 

u 

89 

a 

1811, 

44 

76, 

ii 

27 

44 

1811, 

44 

72, 

44 

11, 

li 

416 

XIV 


TABLE  OF  ^A.T\JT:E&— Continued. 


Act  of 

ch. 

sec. 

page. 

a 

1811, 

(( 

3, 

<( 

'      206 

a 

1811, 

it 

60, 

« 

540 

a 

1813, 

it 

136, 

« 

3, 

(( 

535 

a 

1813, 

ii 

78, 

« 

2, 

(( 

416 

u 

1815, 

a 

123, 

<( 

197 

a 

1817, 

a 

86, 

u 

2, 

(( 

144 

a 

1817, 

u 

100, 

» 

635 

a 

1819, 

a 

28, 

(( 

109,  138,  600 

6i 

1819, 

it 

27, 

(C 

144,  639 

u 

1819, 

a 

26, 

(( 

206, 654 

u 

1819, 

a 

35, 

(( 

1, 

(( 

394 

(( 

1820, 

a 

11, 

(( 

1, 

« 

130 

ii 

1820, 

u 

5, 

(( 

279 

u 

1821, 

(( 

1*, 

ii 

3, 

(( 

60 

ii 

1821, 

(( 

66, 

(( 

642 

a 

1822, 

(( 

43, 

(( 

156 

a 

1825, 

44 

37, 

(( 

313 

a 

1827, 

44 

61, 

« 

1,2, 

(( 

64 

u 

1827, 

44 

64, 

(( 

197 

(( 

1827, 

44 

30, 

« 

482 

u 

1829, 

44 

23, 

(( 

56, 

(( 

226 

a 

1829, 

44 

26, 

(( 

813 

a 

1829, 

44 

23, 

"13,19,53, 

« 

394 

a 

1831, 

44 

37, 

« 

197 

a 

1831, 

44 

24, 

44 

3, 

(( 

620 

a 

1833, 

44 

10, 

44 

1, 

(( 

279 

a 

1833, 

44 

80, 

(( 

851 

a 

1833, 

44 

75, 

(( 

894 

it 

1835, 

44 

23, 

44 

1,2, 

« 

46 

it 

1835, 

44 

1, 

<C 

4, 

u 

68 

it 

1835, 

44 

40, 

ii 

813 

it 

1835, 

(4 

64, 

44 

4, 

(( 

882 

n 

1836, 

44 

18, 

44 

4, 

(( 

853 

it 

1836, 

44 

58, 

44 

1, 

C( 

899 

it 

1835, 

44 

6, 

44 

6, 

(( 

461 

it 

1835, 

44 

27, 

44 

13, 

a 

604 

it 

1835, 

(4 

26, 

44 

1, 

u 

891 

it 

1835, 

44 

15, 

44 

14, 

it 

613 

a 

1835, 

44 

86, 

(( 

3, 

it 

620 

TABLE  OF  ^AHUTES—Contintted. 


XV 


Act  of    ch. 

sec 

page. 

« 

1835,  ' 

'  55, 

U 

416 

« 

1836,  ' 

*   5, 

« 

9, 

(( 

461 

li 

1836,  ' 

«  18, 

« 

2, 

u 

461 

« 

1838,  ' 

'  166, 

ti 

1, 

u 

515 

« 

1838,  ' 

'  166, 

u 

3, 

u 

613 

« 

1839,  ' 

'  48, 

u 

38 

<( 

1842,  ' 

'   141, 

it 

3, 

u 

263 

« 

1842,  « 

'  169, 

(( 

318,405 

« 

1842,  « 

'  42, 

(( 

2, 

a 

351 

« 

1842,  ' 

'  86, 

u 

60 

« 

1843,  ' 

«141, 

(( 

8, 

a 

72 

(( 

1844,  ' 

'  103, 

« 

11,  14, 

u 

442 

« 

1846,  ' 

'  32, 

* 

64 

« 

1846,  ' 

'  118, 

(( 

1, 

u 

130,  631 

.« 

1846,  ' 

'  90, 

« 

3,11, 

a 

263, 611 

(C 

1846,  ' 

'  118, 

u 

813 

« 

1846,  ' 

'  65, 

a 

363 

(( 

1848,  « 

'  161, 

a 

279, 353 

u 

1848,  * 

'  219, 

(C 

332 

a 

1850,  ' 

'  22, 

a 

S5S 

It 

1852,  ' 

*  256, 

i( 

12, 

a 

64 

(( 

1852,  ' 

'  162, 

« 

7, 

a 

273 

(( 

1862,  ' 

*  284, 

(( 

49,  60, 

a 

529 

u 

1852,  ' 

'174, 

« 

10, 

u 

627 

« 

1852,  ' 

'  157, 

(( 

2, 

iL 

664 

JUDGES  OF  THE  SUPREME  COURT 

DURINO  THE  TIME  OF  THESE  BEPOBTS : 

HON.  R.  J.  MoKINNET, 


A.  W.  O.  TOTTEN, 
R.  L.  CARUTHERS,* 


ATTOBNEY   OENEBAL: 

WILLIAM   G.    SWAN 


*Hon.  Ktttutn  Green  wu  •  member  of  the  court  unUI  the  December  Term, 
1862,  when  he  resigned,  and  wm  succeeded  by  Hon.  B.  L.  Caruthers. 


CASES 

ARGUED  Ain>  DETERMINED 
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KNOXVILLE:  SEPTEMBER  TEEM,  1852. 


Stuart  vs,   Clark's  lessee. 

WATiRCOUBSas.  Whai  eotutituUs  m  navigable  atreatn.  The  ooly  change  in  tb« 
common  law  (in  its  claBdification  of  watercouraoa  into  streama  which  are 
naTigahle  and  which  are  not)  effected  by  the  adoption  in  Tenneesee  of  the  rule 
of  the  civil  law,  ia  the  anbatitution  oi  a  new  and  more  appropriate  criterion  of 
a  navigable  river;  and  that  ia  not  the  flow  and  re-flow  of  the  tide,  but  simply 
the  fact  whether  the  river,  in  the  ordinary  state  of  the  water,  is  capable  of 
and  suited  to  the  usual  purposes  of  navigation.  In  all  other  respects  the  prin- 
dplea  of  the  conunon  law,  rr gulating  and  defining  the  respective  rights  of  the 
public  and  the  riparian  owners,  in  rivers  of  whatever  character,  remain 
unchanged. 

S&MB.  8am€.  A  river  may  be  navigable  in  the  ordinary  acceptation  of  the  term» 
and  yet  not  navigable  in  a  legal  sense;  and  such  is  the  river  or  stream  of  suf- 
ficient depth  naturally  ibr  ruluMe  floatage^  such  as  rafti^  flat-boata  and  small 
vessels  of  lighter  draft  than  ordinary. 

Samk.  Rfghtt  of  the  public  and  riparian  proprietora^  a»  affected  hy  the  navigor 
bUOy  of  a  water  course.  If  a  water  course  be  navigable  in  a  legal  sense,  the 
soil  covered  by  the  water,  as  well  as  the  use  of  the  stream,  belongs  to  the 
public  If  it  be  navigable  only  in  the  ordinary  sense,  the  o^rnership  of  the 
bed  of  the  stream  is  in  the  riparian  proprietors,  and  the  public  have  an  ease- 
ment therein  for  purposes  of  transportation  and  commercial  intercourse.  If 
the  stream  be  so  shallow  as  to  be  unfit  for  such  purposes  of  transportation  and 
commerce,  both  the  right  of  property  and  use  are  wholly  and  absolutely  in  the 
owners  of  the  adjoining  land. 
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[Stuart  v$.  Clark's  leuee,] 

This  action  of  ejectment  was  tried  in  the  Circuit  Court 
for  Washington  county,  Luckey,  Judge,  presiding,  when 
there  was  judgment  for  the  plaintiff  and  the  defendant 
appealed  in  error. 

T.  A.  R.  Nelson,  for  plaintiff  in  error  argued :  The 
Court,  in  charging  the  Jury,  rejected  the  common  law 
doctrine  as  to  what  constitutes  a  navigable  river — 
adopted  the  civil  law  definitions,  and  stated  :  "But  if 
the  stream  or  river  is  boatable  in  its  natural  state,  that 
is,  can  be  used  for  the  carriage  of  boats,  rafts  and 
other  property,  it  is  by  the  decisions  of  this  State, 
a  navigable  stream;  and  the  owner  of  the  land  boun- 
ded by  such  a  stream,  can  hold  the  land  only  to  the 
margin  of  the  river  at  ordinary  low  water  mark.  Streams 
naturally  navigable,  may  be  improved  by  labor  and  the 
expenditure  of  money,  but  such  labor  does  not  destroy 
their  public  character,  if  it  is  shown  that  in  their  natural 
state,  boats,  rafts  and  other  property  can  be  floated  on 
their  bosom.  To  make  them  public  or  navigable  streams, 
it  is  not  necessary  that  they  should  be  capable  of  being 
boated  at  all  seasons  of  the  year ;  but  if  without  labor,  they 
can,  by  the  natural  flow  of  the  current,  be  navigated,  it 
will  be  sufiicient.  The  rise  of  the  river  by  rainsis  its  natu- 
ral state."    On  these  points,  we  insist  that  the  court  erred. 

1.  Tlie  Court  no  where  tells  the  jury  what  is  a  navi- 
gable and  non-navigable  stream,  nor  is  any  definition  given 
in  Flder  vs.  Btirrus,  6  Hum.  367. 

2.  Tliat  part  of  the  charge  which  speaks  of  "little 
streams  not  boatable,"  is  copied  from  Angel  on  Water- 
courses, 4th  Ed.,  p.  556,  §  539;  but  the  Court  omit- 
ted the  concluding  sentence  of  that  section,  which  is 
relied  upon  to  show  tliat,  as  the  Nolachucky  is  not  navi- 
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gable  in  its  natural  state,  but  is  only  made  so  by  the 
labor  of  the  Nolachucky  Navigation  Company  and  others, 

I  it  did  not  become  a  public  river,  but   at   most  only    "a 

I  public  and  private  river",  within  the  meaning   of   §  535, 

•belonging  to  the  owners  of   the  soil  but  subject  to  the 

I  servitude  of  the  public  interest.     On  this  point,  see  3  Dev. 

Law  Rep.  60,  61;  2  Dev.  and  Bat.  54,  59;  3  U.  S.  D. 
354,  No.  6;  Angel  on  Wat.  §§  542,  545,  p.  561 ;  see  also 
Sir  Matthew  Ilale's  Treatise,  DeJure  Maris,  chap.  3, 
quoted  in  6   Cowen  639,    and  see  p.   543,  548. 

3.  In  defining  what  is  a  navigable  river,  if  it  can  be 
said  that  any  definition  was  given  or  attempted,  the  Court 
says  that  "the  rise  of  the  river  by  rains  is  its  natural 
state."  The  Nolachucky,  according  to  the  proof,  cannot 
be  descended  at  i  any  time  without  such  rise.    The  charge 

*         is  believed  to  be   contrary  to    the   doctrine   contained  in 
Angel  §§  542,  543,  and   545. 
The  conflicting  decisions  among  the  courts  of  the  diflfer- 

!  ent  States,  are  adverted  to  in  Angel  §§  546,   547,   548, 

549,  550,  and  we  insist  that  the  Supreme  Court  of  Ten- 
nessee, in  rejecting  the  common  law  doctrine  as  to  the 
ebbing  and  flowing  of  the  tide,  only  meant  that  it  was 
applicable  to  the  great  rivers  of  this  country,  such  as  the 
Mississippi,  Tennessee,  Cumberland,  Ohio,  &c.,  which  can 
be  used  for  ascending  and  descending  navigation  at  an 

I  ordinary  state  of   water,  and  not  to   those  small  tributa- 

I  ries  whose  navigation  depends  alone  upon  freshets. 

i  In  the  case  of    Wilson  vs.  Forbes^  2  Dev.  33,  upon  which 

Elder  vs.  Barrus  was  founded,  it  was  proved  that  Jem- 
my's creek  was  navigable.  But  in  3  Dev.  59,  60,  61, 
the  rule  as  to  non-navigable  streams  prevailed,  although 
it  was  proved  that  the  Pedee  could  be  navigated  with 
batteaux  in  a  high  time. 
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"A  navigable  river  is  a  public  highway  by  water," 
Angel  §  535.  Yet  whoever  heard  of  a  road  that  coald 
not  be  travelled  both  ways! 

Arnold,  for  defendant  in  error. 

McKiNNEY,  J.   delivered  the  opinion  of   the  Court. 

This  was  an  action  of  ejectment  in  the  Circuit  Court 
of  Washington  county,  brought  for  the  recovery  of  a 
small  island  in  the  Nolachucky   river. 

The  lessor  of  the  plaintiff  claims  title  under  a  grant 
from  this  State,  dated  21st  of  July,  1842,  for  twenty 
acres,  covering  a  portion  of  the  bed  of  the  river,  from  » 
bank  to  bank,  and  expressly  calling  to  include  the  island 
in  controversy.  The  plaintiff  in  error — who  was  defend- 
ant in  the  action — claims  title  to  said  island  under  a 
grant  from  the  State  of  North  Carolina,  to  Cornelius 
O'Neal,  for  two  hundred  acres,  dated  the  26th  of  Octo- 
ber, 1786.  This  grant  calls  to  begin  at  a  marked  tree, 
on  the  bank  of  Nolachucky  river ;  thence  various  courses 
and  distances,  to  a  stake  on  the  bank  of  said  river, 
at  a  different  point,  and  ^Hhen  up  the  different  mean- 
ders of  the  said  river  to  the  place  of  beginning." 

The  decision  rests  upon  the  question,  whether  or  not 
the  Nolachucky  river  is  a  navigable  stream,  in  the 
legal  sense  of  that  term.  K  it  be  such,  then  it  is 
clear  that  the  boundary  of  the  O'Neal  grant  would 
be  the  margin  of  the  river,  and  the  island  in  contro- 
versy would  not  be  included  in  said  grant,  but  would 
pass  to  the  lessor  of  the  plaintiff  under  his  younger 
grant,  which,  in  terms,  embraces  it.  If  it  be  not  a 
navigable  stream,  then  it  is  equally  clear,  that  said 
island  is  covered  by  the  O'Neal  grant,  upon  the  well 
established  principle  of  construction,  that  grants  of  land, 
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bounded  on  riyers,  or  upon  the  margins  of  the  same, 
or  along  the  same,  convey  the  exclusive  right  and  title 
of  the  grantee  to  the  centre  or  thread  of  the  stream, 
unless  the  terms  of  the  grant  limit  the  boundary  to 
the  margin  of  the  river, — said  island  lying  adjacent  to 
the  bank  of  the  river,  covered  by  the  O'Neal  grant, 
and  exclusively  between  said  bank  and  the  centre  of 
the  stream. 

Without  stopping  to  notice  the  proof  in  the  record, 
or  to  comment  on  the  charge  of  the  Court,  we  will 
confine  ourselves  to  a  brief  discussion  of  the  legal 
principles  which,  we  think,  apply  to  the  case. 

By  the  common  law,  all  tide-water  rivers  are  navi- 
gable, to  the  extent  of  the  flow  and  re-flow  of  the 
tide,  and  the  absolute  proprietary  interest  in  the  same 
is  in  the  crown;  the  right  of  soil  of  owners  of  land 
bounded  by  such  tide-water  streams  extending  only  to 
high  water  mark.  The  term  "navigable,"  has  in  law 
a  technical  sense;  and  as  applied  to  rivers,  in  England, 
does  not  mean  such  ai9,  in*  their  ordinary  state,  are 
navigable  in  fact,  but  only  to  those  in  which  the  tide 
ebbs  and  flows  and  so  far  only  as  the  influence  of 
the  tide  extends ;  above  the  line  where  the  tide  ceases 
to  have  effect,  the  rule  of  property  is  reversed,  and 
the  property  in  the  soil,  or  bed  of  the  river,  is  in  the 
riparian  proprietors.  And  such  also  is  the  principle  of 
the  common  law  in  reference  to  all  streams  not  navi- 
gable in  the  legal  sense. 

The  rule  of  the  common  law,  as  to  what  is  a  navi- 
gable river,  namely — ^the  flow  and  re-flow  of  the  tide — 
was  declared  by  this  Court,  in  Elder  vs.  Bwrrus^ 
(6  Hum.,  388,  366,)  to  be  inapplicable  to  this  State; 
and  such  has  been  the  course  of  decisions  in  some  of 
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the  other  American  courts.  This  criterion,  as  applied 
to  England,  may  be  appropriate  and  practical,  because 
perhaps  it  embraces  pretty  much  the  entire  extent  of 
all  rivers  which,  in  point  of  fact,  are  navigable;  but 
it  would  be  most  absurd  in  its  application  to  our  large 
fresh  water  rivers,  which,  though  not  subject  to  the 
influence  of  the  tide,  are  yet  fitted  by  nature,  in  their 
ordinary  state,  for  all  the  common  purposes  of  navi- 
gation. 

This  Court,  in  Eld-er  vs.  Burrus^  rejected  the  com- 
mon law  rule,  and  followed  the  rule  of  the  civil  law, 
as  to  what  constitutes  a  navigable  river.  According  to 
the  civil  law,  "navigable  rivers  are  not  merely  rivers, 
in  which  the  tide  flows  and  re-flows,  but  rivers  capable 
of  being  navigated;  that  is,  navigable  in  the  common 
sense  of  the  term.  In  the  words  of  the  Digest,  a  nav- 
igable river  is  ^'statio  iturre  namgio ;"  Angel  on  WateJr 
courses,  §  550. 

In  Pennsylvania,  the  common  law  has  been  held  inap- 
plicable to  the  great  inland  rivers  of  that  State,  and 
that  the  owners  of  the  land  on  their  banks  do  not, 
therefore,  acquire  any  right  to  tlie  soil  covered  by  the 
waters  of  such  rivei-s,  but  that  the  soil  and  waters 
remain  in  the  public.  2  Binney's  R.  475 ;  14  Serg. 
and  Eawle  71. 

In  North  Carolina  it  is  settled,  that  the  ebbing  and 
flowing  of  the  tide  is  not  the  sole  test  of  a  navigable 
river.  That  if  a  river  be  deep  enough  for  sea  vessels 
to  navigate  to  and  from  the  ocean,  it  is  a  navigable 
stream,  and  the  boundary  of  the  adjacent  land  is  not 
the  thread  or  middle  of  the  channel.  2  Dev,  Rep.  30 ; 
3  Dev.  E.  59.  In  3  Iredell's  Rep.  277,  the  court  said,  a 
navigable  stream  existed  when    the    waters    were    suJBS- 
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cient  in  fact  to  afford  a  common  passage  for  people  in 
sea  vessels. 

The  same  general  doctrine  has  been  held  in  South 
Carolina.     1  McCord's  Rep.  580. 

It  is  to  be  remarked,  that  the  only  change  of  the 
common  law,  effected  by  the  adoption  of  the  rule  of 
the  civil  law,  with  us,  is  the  substitution  of  a  new 
and  more  appropriate  criterion  of  a  navigable  river; 
and  that  is,  not  the  flow  and  re-flow  of  the  tide,  but 
simply  the  fact,  whether  the  river,  in  the  ordinary  state 
of  the  water,  is  capable  of,  and  suited  to  the  usual  pur- 
poses of  navigation.  In  all  other  respects,  the  principles 
of  the  common  law,  regulating  and  defining  the  respec- 
tive rights  of  the  public  and  of  the  riparian  proprietors 
in  rivers  of  whatever  character,  remain  unchanged,  and 
are  to  be  applied  by  our  Courts. 

But  it  is  to  be  borne  in  mind,  that,  although  we  have 
adopted  a  new  test  of  the  navigableness  of  rivers,  differ- 
ent from  that  of  the  common  law,  still,  the  term  "navi- 
gable," as  applied  to  streams,  is  no  less  a  word  of  tech- 
nical meaning  than  at  common  law;  and  the  distinction 
between  the  technical  sense  of  the  term,  and  its  com- 
mon acceptation,  is  important  to  be  kept  in  view,  in  inqui- 
ring into  the  respective  rights  of  the  public  and  the  ripa- 
rian owners,  in  reference  to  the  property  in  the  soil,  as 
well  as  in  the  use  of   water  courses. 

We  feel  the  difficulty  of  the  attempt,  under  the  rule 
of  the  civil  law,  to  define  with  exact  precision  what  is 
a  navigable  river,  in  the  legal  sense  of  the  term.  We 
are  aware  of  no  less  exceptionable  criterion  than  that  to 
be  extracted  from  some  of  the  cases  before  referred  to, 
namely,  a  river  capable,  in  the  ordinaiy  state  of  the  water, 
of  navigation,  ascending  and  descending,  by  sea  vessels ; 
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that  is,  such  vessels  as  are  employed  in  the  ordinary  pnr- 
poses  of  commerce,  whether  foreign  or  inland,  and  whether 
steam  or  sail  vessels. 

The  only  view  in  which  it  becomes  a  matter  of  any 
great  practical  importance  to  distinguish  between  rivers 
that  are  navigable  in  the  technical  sense,  and  those  that 
are  not  so,  is  in  reference  to  the  rights  of  the  public  and 
the  adjacent  owners,  in  respect  to  the  ownership  of  the 
bed  of  the  stream;  for,  so  far  as  regards  the  use  of  the 
stream,  for  all  purposes  of  navigation,  the  public  have  the 
same  right,  whether  it  be  navigable,  or  not  navigable. 

If  the  river  be  a  public  navigable  stream,  in  the  legal 
sense,  the  soil  covered  by  the  water,  as  well  as  the  use 
of  the  stream,  belongs  to  the  public.  But  if  it  be  not 
navigable  in  the  legal  meaning  of  the  term, — as  is  the 
case  in  England  as  to  all  streams  above  the  flow  of  the 
tide — ^the  ownership  of  the  bed  of  the  stream  is  in  the 
riparian  proprietors,  but  the  public  have  an  ectsement  there- 
in, for  the  purposes  of  transportation  and  commercial 
intercourse.  *  A  distinction  is  taken,  by  the  common  law, 
between  streams  which,  in  the  common  acceptation  of  the 
term,  are  suited  to  some  purposes  of  navigation,  and 
small,  shallow  streams  which  are  not  so.  In  respect  to 
the  former — ^which,  though  not  navigable  in  the  sense  of 
the  law,  are  yet  of  sufficient  depth,  naturally,  for  valua- 
ble floatage,  as  for  rafts,  flat-boats,  and  perhaps  small  ves- 
sels of  lighter  draft  than  ordinary, — while  it  is  settled, 
that  the  right  of  property,  in  the  bed  of  the  stream,  is 
vested  in  the  riparian  proprietor,  and  in  that  respect  it  is 
to  be  regarded  as  a  private  river;  still  it  is  equally  well 
settled,  that  the  public  have  a  right  to  the  firee  and  unin- 
terrupted use  and  enjoyment  of  such  stream,  for  all  the 
purposes  of   transportation  and  navigation  to  which  it  is 
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naturallj  adapted.  And  this  easemmt,  or  "  servitude  of 
public  interest,"  in  the  phrase  of  the  Boman  law,  is  as 
absolute  and  unlimited  in  the  public,  in  reference  to  this 
class  of  rivers,  as  to  rivers  navigable  in  the  technical 
meaning  of  the  term. 

But  as  to  diallow  streams,  unfit  for  such  purposes  of 
tcansportation  and  commerce,  both  the  right  of  proper- 
ty and  use  are  whoUj  and  absolutely  in  the  owner 
of  the  adjoining  lands*  Angel  on  Watercourses,  §§  586, 
639,  and  authorities  there  referred  to.  3  Kent's  Com. 
411,  427. 

From  the  foregoing  principles  it  necessarily  follows, 
that  the  judgment  in  the  present  case  is  erroneous,  and 
must  be  reversed  for  misdirection  of  the  Court  in  the 
charge   to  the  Jury. 

Having  considered  this  case  upon  the  principles  of 
law  involved  in  it,  rather  than  upon  the  facts,  we  do 
not  feel  it  incumbent  upon  us  to  express  any  opinion 
BR  to  the  character  of  the  Nolachucky  river — ^whether 
navigable  or  otherwise.  This  question,  however,  upon 
the  principles  herein  laid  down,  will  be  of  no  difficult 
BolutioQ. 

Neither  have  we  deemed  it  material  to  notice  par- 
ticularly the  Act  of  1799,  eh.  35,  and  other  subse- 
quent Acts  of  like  import — declaring  that  the  naviga-. 
tion  of  Nolachucky,  and  certain  other  rivers,  "shall  be 
and  remam  free  and  open;"  and  affixing  a  penalty  for 
any  obstruction  thereof  We  suppose  that  legislation  of 
this  character  was  neither  designed  to  have,  nor  can 
be  allowed  to  have  any  effect,  whatever,  upon  the 
rights  of  the  riparian  proprietors :  More  especially  can 
it  have  no  effect  upon  such  rights  acquired  prior  to 
the  date  of  the  earliest  statute  upon  the  subject.    But 
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these  Acts,  so  far  as  they  provide  that  the  rivers  shall 
remain  open  and  free  for  purposes  of  navigation,  are 
merely  declaratory  of  the  common  law,  as  has  already 
been  shown. 

The  competency  of  the  Legislature  to  affect  the  rights 
of  the  riparian  owner,  without  compensation  to  him^ 
is  a  point  which  calls  for  no  discussion  in  this  case. 

The  general  principle  asserted  in  the  case  of  Elder 
vs.  Burrm^  previously  noticed,  is  fully  approved;  but 
the  p,pplication  of  that  principle  to  the  facts  of  the 
particular  case — so  far  as  that  may  be  inconsistent  with 
the  general  principles  herein  laid  down— we  are  not 
prepared  to  sanction. 

Judgment   reversed. 


Oakland  m.  The  State. 

HoHiOiDi.  NeMD  JVial.  Evidence,  When  the  Supreme  Court,  upon  a  review 
of  the  tefltimony  detailed  upon  a  tHal  for  homicide,  the  result  of  Tvhich  is  the 
conviction  of  the  accused  of  murder  in  the  second  degree,  is  satisfied  that  the 
£M:t8  of  the  case  are  involved  in  too  much  doubt  and  uncertainty  to  warrant 
the  conviction,  a  new  trial  will  be  awarded. 

At  the  June  term,  1852,  of  the  Circuit  Court  for 
"Washington  county,  Alexander,  Judge,  presiding,  Ca- 
milla Garland  was  convicted  of  murder  in  the  second 
degree,  and  judgment  rendered  accordingly,  jfrom  which 
she  appealed  in  error. 

T.   A.   E.  Nelson,    for  plaintiff   in  error. 
Attorney  General,    for  the  State. 
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McKiNNEY,   J.    delivered  the   opinion  of   the  Court. 

The  prisoner  was  convicted,  at  the  June  term,  1852, 
of  the  Circuit  Court  of  Washington,  of  the  crime  of. 
murder  in  the  second  degree,  and  sentenced  to  fifteen 
years  imprisonment  in  the  Penitentiary.  To  reverse  this 
judgment  an  appeal  in  error  has  been  prosecuted  to  this 
Court. 

The  general  principles  of  law  laid  down  by  the  Circuit 
Judge,  in  his  instructions  to  the  Jury,  are  not  perceived 
to  be  erroneous.  II*  the  charge  be  subject  to  criticism, 
in  any  respect,  it  is  solely  upon  the  ground  that  the 
legal,  principles  stated,  are  not  applied  as  fully  and 
particularly  as  might  have  been  done  to  the  precise 
state   of   the  facts   as  presented  in  the  record. 

In  this  view,  the  only  question  we  think  it  necessary 
to  consider,  is — whether  or  not  the  conviction  for  mur- 
der in  the  second  degree  is  sufficiently  supported  by 
the  proof. 

In  respect  to  the  commencement  of  the  rencounter 
between  the  prisoner  and  the  deceased,  the  evidence, 
as  set  forth  in  this  record,  is  by  no  means  satisfactory; 
a  perplexing  obscurity  and  uncertainty  rest  upon  it. 

The  only  witness  of  the  scene  was  Mrs.  Hyder;  and, 
in  reviewing  the  facts  of  this  case,  it  cannot  escape 
observation,  that  her  relation  to  the  parties,  her  condi- 
tion at  the  time  of  the  rencounter  and  the  position 
which  she  occupied,  with  reference  to  the  parties,  all 
tend  to  impair  the  force  of  her  testimony,  as  will  be 
noticed  more  particularly   herejifter. 

But  all  considerations  effecting  her  credibility  aside, 
for  the  present.  The  inquiry  is,  was  the  conviction 
warranted  upon  her  testimony — taking  it  as  undoubtedly 
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true — ^when  viewed  in  connexion  with  other  facts  dis- 
closed in  the  proof?  "We  incline  to  think  not:  to  say 
the  least,   we  entertain  strong  doubts. 

Before  noticing  the  material  facts  stated  by  Mrs. 
Hyder  in  her  testimony  before  the  Jury,  and  impor- 
tant facts  proved  by  others,  it  may  be  proper  to  pre- 
mise, that  it  appears  from  the  proof  that  Scott,  the 
deceased,  was  a  married  man,  whose  wife  and  family 
resided  within  about  a  mile  of  the  prisoner.  For  a 
period  of  perhaps  more  than  ten  years  there  had  exist- 
ed between  the  prisoner  and  Scott  a  constant  crimi- 
nal intercourse,    during  which    the    prisoner   gave  birth 

to  a  daughter  by  him,  now  some  years  of  age. 

A  strong  mutual  attachment  seems  to  have  grown  up 
between  them,  and  their  treatment  of  each  other  was 
marked  by  kindness  and  affectionate  regard,  except 
occasionally  during  the    deceased's    fits    of    intoxication. 

It  appears  that,  shortly  before  the  day  on  which  the 
deceased  came  to  his  death,  the  prisoner  had  received 
information  that  he  had  laid  a  plan  to  get  rid  of  her, 
and  had  offered  Whitesides  a  horse  to  take  her  out  of 
the  country.  Mrs.  Hyder  states,  that  on  the  day  Scott 
was  killed,  the  prisoner — ^who  was  her  sister — came  to 
her  house  and  inquired  for  Scott.  Witness  replied  that 
he  had  gone  up  the  road  a  short  time  before.  Pri- 
soner said  she  intended  to  give  him  a  good  whipping. 
Scott  returned  in  about  an  hour,  and  when  the  pri- 
soner saw  him  returning,  she  went  into  an  adjoining 
room,  and  asked  witness  to  introduce  a  conversation 
with  Scott,  when  he  came  in,  about  her.  Accordingly, 
witness  asked  Scott  about  his  having  offered  White- 
sides  a  horse  to  take  the  prisoner  out  of  the  country; 
and    he    replied    that   he    had    offered   him  a    horse  to 
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do  80.  After  eome  further  conversation,  which  witness 
does  not  detail,  Scott  went  into  a  back  shed^  where 
liqnor  was  kept,  drew  -a  glass  of  whisky,  drank  part 
of  it,  and  set  tiie  glass  on  a  bureau  that  stood  by  the 
side  of  the  room  door  into  which  the  prisoner  had 
gone.  Witness  then  went  into  the  room  where  pri- 
soner was,  and  Scott  followed  her  to  the  door  and 
placed  his  hands  on  each  side  of  the  door,  which  had 
no  shutter.  As  soon  as  the  prisoner  saw  that  Scott 
had  discovered  her,  she  advanced  towards  him  with 
her  hands  raised,  but  open,  as  if  to  attack  him,  and 
exclaimed,  "you  d — d  old  son  of  a  bitch."  Scott  sai<^ 
"why,  Camilla!"  and  threw  up  his  open  hands,  as  if  to 
fend  off  the  blows,  and  backed.  They  then  grappled 
with  each  other.  Witness  was  standing  behind  the 
prisoner  when  she  and  Scott  first  met,  and  could  not 
see  which  caught  first.  While  struggling  with  each 
other,  they  got  by  the  side  of  a  table,  on  the  left 
side  of  the  door  opening  into  the  room  into  which 
the  prisoner  had  gone,  on  which  was  lying  a  rolling- 
pin,  belonging  to  witness,  made  of  yellow  poplar,  some 
fifteen  inches  long,  but  very  light.  The  prisoner  caught 
the  rolling-pin  and  struck  Scott  several  blows  with  it 
about  the  head  and  neck, — she  struck  i^t,  and  gave 
perhaps  ten  or  fifteen  blows.  Scott  had  caught  up  a 
chair  in  his  hands,  and  tried  to  keep  off  her  blows 
with  it.  He  held  it  with  the  back  towards  prisoner; 
made  no  effort  to  strike  her,  either  with  his  hands  or 
with  the  chair,  that  witness  saw;  and  caught  up  the 
chair  after  prisoner  struck  him  with  the  rolling-pin. 
The  chair  dropped  from  his  hands  and  he  fell.  The 
prisoner  is  a  very  stout  woman,  stouter  than  Scott, 
who  had  been  complaining  for  some  time.      When  the 
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deceased  fell,  the  prisoner  cried  out — "Lord  have  mercy, 
I  believe  I  have  killed  him!"  She  raised  up  his  head 
and  shook  him,  and  seemed  very  much  distressed:  and 
when  she  saw  that  he  was  dead,  she  commenced  cry- 
ing and  screaming,  and  wringing  her  hands.  This  wit- 
ness proves  that  the  prisoner,  during  her  struggle  with 
the  deceased,  received  a  very  severe  cut  over  one  of 
her  eyes,  and  that  she  was  bruised  both  above  and 
below  the  eye,  and  can't  say  that  the  lick  was  not 
struck  by  Scott;  but  did  not  see  him  either  strike  or 
choke  her;  and  thinks  if  he  had  done  either,  after 
they  came  together,  she  would  have  seen  it.  But,  in 
another  part  of  her  testimony,  she  says,  "I  was  behind 
her,  (the  prisoner,)  and  could  not  see  Scott  when  they 
were  grappling  with  each   other." 

On  cross-examination,  witness  admitted,  that  she  had 
been  on  ill  terms  with  the  prisoner  for  years;  and  had 
not  talked  with  her  in  twelve  months  before  the  day 
on  which  Scott  was  killed.  She  also  stated  that  Scott 
came  to  her  house  very  often  to  get  liquor.  She  also 
admitted  that,  for  a  dollar  promised  her  by  Scott,  a 
few  nights  before  his  death,  she  had  consented  to  meet 
him  at  a  grocery  not  far  from  her  house,  and  sleep 
with  him  all  night,  while  her  husband  was  away  from 
home  fishing;  and  that  she  went  to  the  grocery,  but 
found  him  asleep  and  very  drunk ;  and  that  she  took 
his  purse  and  pocket  book  and  gave  them  to  her  hus- 
band, when  he  came  home,  and  told  it  as  a  joke ;  and 
that  her  children  were  with  her.  She  further  stated, 
that  she  had  not  drank  a  drop  of  liquor  on  the  day 
Scott  was  killed. 

Isaac  Hartsell  proves  that  he  was  at  Hyder's  a  few 
minutes    after    Scott    was    killed — describes    the    rolling- 
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pin  as  eight  or  ten  inches  long,  two  or  two  and  a  half 
inches  through,  and  as  weighing  perhaps  less  than  one 
pound.  He  was  well  acquainted  with  the  above  named 
witness,  Mrs.  Ilyder;  that  she  had  been  drinking;  and, 
from  her  breath  and  conduct,  had  no  doubt  but  that 
she  felt  the  effect  of  liquor  at  the  time  he  got  to  the 
house ;  but  that  she  was  not  so  much  intoxicated  as 
not   to  know  what  she  was  about. 

Russel  Garland  and  Eosannah  Bean— the  former  the 
son,  and  the  latter  the  mother,  of  the  prisoner — 
prove  that  the  bone  above  the  prisoner's  eye  was,  and 
still  remains,  indented  by  the  blow  received.  The  first 
named  witness  also  states,  that  on  the  next  morning 
after  Scott  was  killed,  he  saw  marks  on  both  sides  of 
the  prisoner's  neck.  The  last  named  witness  states^  that 
two  weeks  after  Scott's  death,  she  saw  marks  upon  the 
prisoner's  throat  which  looked  blue.  Jonathan  Wright 
proves,  that  on  the  day  Scott  was  killed,  he  saw  several 
scratches  on  the  prisoner's  neck. 

Other  matters  disclosed  in  the  evidence  we  pass  by, 
as  unimportant  to  be  noticed  in  the  view  which  we 
have  taken  of  the  case,  and  proceed  to  inquire  whether, 
upon  the  foregoing  facts,  the  crime  of  murder  in  the 
second  degree,  or  murder  at  Common  Law,  is  suffi- 
ciently established. 

The  conviction,  if  supported,  must  be  rested  alone 
upon  the  testimony  of  Mrs.  Ilyder;  and,  as  already 
remarked,  there  are  circumstances  in  the  case  which 
cannot  but  tend  to  weaken  the  force  of  her  evidence. 
The  previous  state  of  ill-feeling,  of  long  standing, 
between  the  witness  and  the  prisoner;  the  high  proba- 
bility of  the  truth  of  the  suggestion — dimly  shadowed 
forth   in    the  proof — ^that    the  witness,  by  her  acts,  had 
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succeeded  in  stipplanting  the  prisoner  in  the  affections 
of  the  deceased,  and  had  herself  become,  or  at  least 
endeavored  to  become,  his  panramoitT.  Her  situation  at 
the  time — ^as  proved  by  other  testimony,  in*  contradic- 
tion of  her  positive  declaration — ^being  in  a  state  of 
partial  intoxication,  and  her  degradation  of  character 
and  feeling,  to  which  she  confesses  with  such  unabashed 
assurance ;  are  considerations  which,  taken  all  together, 
may  well  be  allowed  to  diminish  confidence  in  the 
truth  of  her  testimony. 

But  even  supposing  there  were  nothing  in  th«  case 
to  detract  from  her  credibility,  to  what  weight  is  her 
testimony  entitled,  when  taken  in  connexion  with  other 
facts  proved  in  the  case,  by  witnesses  of  equal  claims 
to  credit,  so  far  as  we  can  see  from  the  record  before  us? 

True,  she  saj^  the  prisoner  advanced,  with  her  open 
hands  raised,  as  if  to  attack  Scott;  and  he  threw  up 
his  open  hands,  as  if  to  fend  off  her  blows,  and 
backed.  They  then  grappled  with  each  other.  But 
the  witness  expressly  admits  that  she  was  standing  be- 
hind the  prisoner,  when  she  and  Scott  came  in  con- 
tact, and  could  not  see  which  caught  first.  She  again 
repeats,  that  she  was  standing  behind  the  prisoner,  and 
could  not  see  Scott,  when  he  and  the  prisoner  were 
grappling  together.  She  says  she  did  not  see  him  either 
strike  or  choke  the  prisoner,  and  ventures  the  opinion 
that,  if  he  had  done  either,  she  would  have  seen  it. 
This,  to  say  the  least,  would  seem  to  be  a  rash  and 
inconsiderate  statement,  not  to  be  reconciled  with  other 
assertions  made  by  the  witness.  K  she  occupied  such 
a  position  as  that  she  could  not  see  which  caught  the 
other  first,  and  could  not  see  Scott  at  all  while  he 
was  grappling  with  the  prisoner,   how    can  she    hazard 
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even  an  opinion  Idiat,  while  she  was  in  such  a  posi- 
tion, and  while  the  parties  were  thus  in  conflict,  Scott 
might  not  have  choked  the  prisoner,  or  given  her  a 
blow,  without  the  witness  having  seen  it?  But  it  is 
stated  by  the  witnesses,  before  named,  that  there  were 
marks  on  the  neck  of  the  prisoner.  If  this  be  true, 
those  marks  must  have  been  made  during  the  conflict 
described  by  Mrs.  Hyder;  and  must  have  been  made 
by  grasping  her  throat,  in  a  vigorous  attempt  to  choke 
her.  If  so,  by  whom  were  they  made? — and  at  what 
stage  of  the  rencounter?  If  made  at  all,  that  they 
were  made  by  the  deceased,  can  admit  of  no  doubt; 
and  that  they  were  inflicted  at  the  commencement  of, 
or  early  in  the  struggle  between  the  parties,  is  no  less 
certain.  The  deceased  could  not  have  choked  the  pri- 
soner after  he  got  hold  of  the  chair  in  his  hands ;  and, 
according  to  the  pro<tf  of  Mrs.  Hyder,  he  caught  up 
the  chair  after  the  prisoner  commenced  striking  him 
with  the  rolling-pin.  Upon  the  hypothesis  that  the 
prisoner  was  choked,  the  probability  is  that  the  de- 
ceased seized  her  by  the  throat  when  she  first  advanced 
upon  him,  or  soon  thereafter;  and  nothing  in  the  case 
excludes  the  possibility  that  the  prisoner  may  have  laid 
hold  of  the  rolling-pin  to  aid  in  relieving  herself  from 
his  grasp. 

Upon  the  assumption,  then,  that  the  prisoner  was 
choked  in  the  struggle — ^an  assumption  made  probable 
by  the  testimony  of  Garland,  Walker  and  Bean,  and 
not  at  all  contradicted  by  the  testimony  of  Mrs.  Hy- 
der; and  that  it  took  place  at  the  time  and  under 
the  circumstances  indicated — we  have  no  hesitation  in 
saying  that  the  homicide  would  not  amount  to  murder 
in  the  second  degree.     Malice,  in  the  proper  sense  of 
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that  term,  could  not  be  predicated  of  such  a  killing. 
The  fact  that  the  prisoner  went  in  pursuit  of  Scott  to 
the  house  of  Mrs.  Hyder — ^that  she  previously  declared 
she  would  give  him  a  good  whipping — and  that  she 
advanced  upon  him,  with  her  open  hands  raised,  when 
he  approached  the  door  of  the  room  where  she  had 
concealed  herself,  to  learn  from  his  own  lips  whether, 
indeed,  he  had  seriously  resolved  to  cast  her  off  and 
stealthily  force  her  away  from  her  home  and  her  friends? 
after  having  dishonored  her,  made  her  the  mother  of 
a  daughter  now  verging  upon  womanhood,  and  sus- 
tained the  relation  of  husband,  de  facto^  to  her  for  a 
long  series  of  years: — all  these  facts  will  perhaps  be 
entitled  to  but  slight  consideration,  when  proper  allow- 
ance shall  have  been  made  for  the  utter  exasperation, 
and  desperation  of  feeling  which  the  avowal  of  such 
a  determination,  on  the  part  of  the  deceased,  may  well 
be  supposed  to  have  excited  in  the  breast  of  one  even 
so  debased  as  the  prisoner. 

The  result  is,  that,  in  our  view,  the  facts  of  the 
case  are  involved  in  too  much  doubt  and  uncertainty 
to  warrant  the  conviction ;  we  therefore  reverse  the 
Judgment  and  remand  the  case,  to  the  end  that,  upon 
another  trial,  the  facts  may  be  more  folly  and  clearly 
ascertained. 
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Lessee  of  Bbogk  et  als,  vs.  Bubghett. 

AoTHiirriCATioN  or  Died.  Ado/  CongreM ^ IB04,  andStabUeof  Tmneuee, 
0/  1811,  cA.  76.  In  order  to  make  effectual  as  evidence  a  Virginia  grant  for 
Itnda,  wlilch,  according  to  the  proviaions  of  the  Ac^  of  1803,  ch.  68,  will  be 
recognised  as  a  valid  muniment  of  title,  the  Register  of  the  Land  Office  of  the 
State  of  Virginia  should  certify  under  his  seal  of  office,  (or  if  there  should  be 
no  seal  he  should  so  state),  and  the  Governor  should  attest  that  the  certificate  ia 
in  due  form  and  made  by  the  proper  officer. 

Sakx.  According  to  the  Ccmrnon  Law.  To  authenticate  the  grant  according  to 
th^  Gooamon  Law  form,  the  Governor*s  certificate,  under  the  great  seal  of  the 
State,  should  itself  vetify  the  copy.  The  attestation  of  the  official  character  of 
the  officer  whose  certificate  purports  to  verify  the  copy  is  not  sufficient 

GftANT.  Evidence.  Preeumplion.  A  grant  may  be  presumed  where  a  person 
claiming  to  be  owner  has  been  iu  possession  of  the  lands  for  a  period  of  twenty 
yeara ;  but  this  presumption  may  be  repelled  by  whatever  would  rebut  the  fact 
of  an  adverse  possession  under  the  statute  of  limitations. 

This  action  of  ejectment  was  tried  in  the  Circuit 
Court  of  Claiborne  county,  at  its  May  Term,  1852, 
Anderson,  R.  M.,  presiding,  when  there  was  judgment 
for  the   defendant,  and  the  plaintiff  appealed  in  error. 

On  the  trial  the  plaintiff  offered  in  evidence  the  grant 
from  the  State  of  Virginia  mentioned  in  the  opinion, 
to  which  the  following  certificates  were  appended: 

"A  copy  from  the  records  of  the  Virginia  Land  Office, 
as  witness  my  hand  and  seal  of  office  hereto  affixed  at 
Richmond,  this  27th  day  of  August,  one  thousand  eight 
hundred  and  forty-five.  S.   11.  Parker, 

Reg.  Va.  L.   Office." 

"Virginia,  to  wit: 
"I,  James  McDowell,  Governor  of  the  State  aforesaid, 
do  hereby  certify  and  make  known  to  all  whom  it  may 
concern,  that  S.  II.  Parker,  whose  name  is  subscribed 
to  the  certificate  subjoined,  is,  and  was  at  the  time  of 
subscribing  tbe  same,  Register  of  the  Land  Office  of 
Virginia,  duly  appointed  and  qualified  according  to  law; 
wherefore,  to  idl  his  official  acts   full  fiuth^  credit  and 
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authority  are  due  and  ought  to  be  given.    In  testimo- 
ny,"  &c.,  &c. 
The  copy  so  authenticated  was  rejected  by  the  Court. 

Pbok  and  Maynard  for  plaintiff  in  error. 

TTtctrttftt.  for  defendant  in  error,  argued  that  the  cer- 
tificate under  the  Act  of  1804,  must  show  that  the 
officer's  "  attestation  is  in  due  form  of  law,  and  by  the 
proper  officer."  Merely  to  show  that  he  is  the  proper 
officer,  and  that  full  faith,  &c.,  is  due  to  his  official 
acts  is  not  enough.  To  show  that  the  grant  was  not 
verified  according  to  the  common  law  form  he  cited 
1  Starkie  Ev.,  7  Ed.,  227,  n.  z. 

ToTTBN,  J.,    delivered  the  opinion  of  the  Court. 

This  case  is  an  action  of  ejectment  instituted  in  the 
Circuit  Court  of  Claiborne,  in  1845,  for  one  hundred 
acres  of  land.  At  May  Term,  1852,  there  was  judg- 
ment for  defendant,  and  plaintiff  has  appealed  in  error 
to  this  Court. 

The  title  exhibited  by  the  plaintiff  at  the  trial,  con- 
sists of  a  copy  of  a  grant  from  the  State  of  Virginia, 
for  five  thousand  acres,  to  Major  Dowell,  dated  Febru- 
ary, 8,  1796 :  second,  a  deed  from  said  Dowell  to  Joseph 
Brock  for  said  five  thousand  acres,  dated  July  6,  1808; 
and  third,  proof  that  the  lessors  are  heirs  at  law  of  said 
Joseph  Brock. 

The  five  thousand  acre  grant  is  located  upon  the  State 
line,  and  between  the  lines  known  as  Walker's  and 
Henderson's  line — a  part  of  it  being  in  Virginia  and  a 
part  in  Tennessee.     The  one  hundred  acres  in  question 
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was  granted  by  the  State  of  Tennessee  to  the  defendant, 
the  27th  November,  1836: — ^it  is  bounded  on  the  North 
by  the  State  line,  and  is  included  in  the  limits  of  said 
five  thousand  acre  grant.  The  Virginia  grant  being 
offered  in  evidence  at  the  trial,  was  rejected  by  the 
Court,  and  in  this  it  is  said  there  is  error. 

We  may  observe  that  the  true  boundary  between 
Virginia  and  Tennessee,  being  a  line  equi-distant  be- 
tween Walker's  and  Henderson's  lines,  was  marked  and 
agreed  upon  by  the  agents  of  said  States  in  1802. 
In  1803,  the  Legislature  of  Tennessee  recognising  the 
said  boundary,  declared  that  aU  claims  and  titles  derived 
from  Virginia  for  lands  that  have  fallen  into  this  State 
under  and  by  rcMon  of  said  boundary  treaty,  should 
be  held  good  and  valid,  as  if  derived  from  North  Car- 
olina or  Tennessee.  Act  1803,  ch.  58 ;  Ca/m^eU  vs. 
CrocheU,   8  Ter.  R.  225. 

The  Act  of  1811,  ch.  76,  requires  that  such  grants 
shall  be  registered  in  the  county  where  the  land  may 
lie;  and  that  deeds  for  the  same,  executed  and  proved 
in  the  State  of  Virginia,  shall  be  so  registered. 

It  follows,  that,  if  this  Virginia  grant  be  well  au- 
thenticated, there  is  no  question  but  that  it  is  a  vaUd 
muniment  of  title.  But  we  do  not  think  it  well 
authenticated. 

It  purports  to  be  "a  copy  from  the  records  of  the 
Virginia  Land  Office,"  certified  by  S.  H.  Parker,  Reg- 
ister. The  Governor  of  Virginia,  under  the  seal  of  the 
State,  further  attests  that  the  person  named  is  Register 
of  said  land  office,  duly  appointed,  and  that  his  offi- 
cial acts  are  entitled  to  full  faith  and  credit.  Upon 
these  certificates  the  copy  is  registered  in  the  proper 
county  in  the  State. 
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Now,  if  the  Act  of  Congress,  of  1804,  be  relied  upon, 
the  answer  is,  that  the  Register  does  not  certify  under 
his  seal  of  oflSce,  or,  if  there  be  no  seal,  he  omits  to 
state  that  there  is  none.  And  the  Governor's  certificate 
is  defective  in  not  stating  that  said  '^attestation  is  in 
due  form  and  by  the  proper  officer;''  his  certificate 
being  necessary,  under  the  statute,  to  establish  these  facts. 

Nor  is  it  well  proved  at  the  common  law,  under  the 
seal  of  the  State.  The  Governor's  certificate,  to  which 
the  great  seal  is  affixed,  does  not  verify  the  copy  or 
make  any  allusion  to  the  grant.  It  simply  attests  the 
official  character  of  the  Register,  leaving  the  verity  of 
the  copy  to  rest  upon  his  certificate.  Tlie  grant  or  the 
copy  is  not,  therefore,  attested  un<\er  the  seal  of  the 
State. 

Nor  are  we  aware  of  any  Statute  of  this  State  xmder 
which  the  present  copy  can  be  read  as  evidence.  The 
Statutes  refeiTcd  to,  do  not  apply.  The  Act  of  1811, 
ch.  76,  providing  that  grants  of  this  description  shall 
be  registered,  &c.,  and  then  be  admitted  in  evidence, 
must  be  understood  as  requiring  that  they  be  duly 
authenticated  before  they  can  legally  be  admitted  to 
registration.  The  same  remark  applies  as  well  to  the 
deeds  provided  for  in  the  same  statute. 

Assuming  that  this  evidence  of  the  grant  was  pro- 
perly rejected,  it  is  argued  in  the  next  place,  that  a 
grant  will  be  presumed  from  the  lapse  of  time,  during 
which  the  plaintiffs  and  their  ancestor  have  claimed  and 
possessed  the  land. 

We  may  observe  that  it  is  a  well  settled  rule  of 
property,  applicable  to  corporeal  as  well  as  incorporeal 
hereditaments,  that  a  grant  or  other  legal  conveyance 
may  be  presumed,  where  a  person  claiming  to  be  owner, 
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has  been  in  tlie  use  and  possession  for  a  period  of 
twenty  years.  Hemes  vs.  Pech^a  lessee^  M.  &  Y.  228; 
QUchrist  vs.  McOee,  9  Yer.  K.  457. 

This  Court  has  adopted  the  period  of  twenty  years 
in  conformity  to  English  decisions,  and  it  was  adopted 
ihere  in  analogy  to  the  Statute  of  Limitations,  21  J. 
1.  ch.   16. 

The  rule  is  not  founded  merely  in  policy  and  con- 
venience; but  it  is  a  presumption  of  fact  reasonably  to 
be  inferred  from  long  and  undisturbed  possession  and 
enjoyment,  that  the  claimant  had  a  legal  and  valid  title 
at  the  commencement,  which  from  lapse  of  time  and 
accident,  he  may  not  be  able  to  adduce.  In  sucb  case 
a  grant  or  other  proper  evidence  of  title,  will  be  pre- 
sumed, but  this  presumption  may  be  repelled  by  proof 
of  other  facts. 

Whatever  will  rebut  the  &ct  of  an  adverse  possession 
under  the  statute  of  limitations,  should,  upon .  principle, 
rebut  and  repel  the  presumption  of  a  grant  or  other 
tide,  founded  upon  twenty  years  possession.  It  is  a  good 
objection,  therefore,  if  it  appear  that  the  possession  was 
by  the  consent  and  acquiescence  of  the  true  owner,  or 
that  it  was  accidental,  and  not  by  design  and  upon 
claim,  or  that  it  has  not  been  continuous  and  unbroken 
for  the  whole  time  limited.  Schavber  vs.  Jaekson^  2 
Wend.  R  37;  Danid  vs.  NoHh,  11  East  R.  372;  1 
Oowper,    110. 

The  rule  is  usually  applied  in  defence  to  protect  the 
party  who  is  in  the  possession  and  enjoyment  of  the 
property.  It  applies  as  well,  however,  in  favor  of  a 
plaintiff,  who  sues  for  a  wrongful  ouster  of  his  posses- 
sion, or  for  other  injury  to  his  rights. 
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Bat  upon  a  careful  consideration  of  the  facts  in  the 
present  case,  it  is  perfectly  clear,  that  the  possession 
relied  upon  by  the  plaintiffs,  was  not  such  as  is  requi- 
red by  the  rule.  It  was  not  continuous,  and  unbroken 
for  a  period  of  twenty  years,  nor  in  fact,  for  seven 
years,  so  far  as  we  can  see  from  the  proof.  On  the 
contrary,  it  appears  that  defendant  has  been  in  posses- 
sion of  the  land  in  dispute,  from  the  date  of  his  grant 
in  1836,  and  perhaps  longer. 

There  being  no  error  in  the  record,  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


Wbst  v8.  Walker. 

Slandir.  Evidmce  in  mUigatum  of  damages.  Upen  the  trial  of  an  action  of 
slander  to  which  the  defendant  has  pleaded  the  general  issue  and  justification, 
such  evidence  aa  may  be  offered  in  support  of  the  plea  of  justification,  though 
insufficient  to  support  the  plea,  may  be  considered  by  the  Jury  in  mitigation 
of  damages. 

This  was  an  action  of  slander  for  words  imputing 
peijury  committed  by  the  plaintiff  as  a  witness.  To  the 
action  the  defendant  pleaded  not  guilty,  the  statute  of 
limitations  and  justification.  On  the  trial,  in  support 
of  the  plea  of  justification  the  defendant  read  a  record 
of  the  prosecution  on  which  the  plea  wag  predicated. 
With  reference  to  the  plea  and  the  evidence  which  had 
been  offered  to  support  it,  the  presiding  Judge,  Luckby, 
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charged  the  Jury  thu^:  "As  to  the  plea  of  justifica- 
tion it  is  alleged  there  is  a  variance  between  it  and 
the  record.  The  plea  alleges  there  was  an  issue  joined 
in  the  Circuit  Court  of  Greene  county,  wherein  the 
State  was  plaintiff  and  Tempy  Anderson  defendant. 
There  is  a  variance  between  the  plea  and  the  record. 
The  plea  ought  to  have  described  the  indictment  as 
jointly  against  Tempy  Anderson  and  Reuben  West,  and 
that  on  their  trial  under  that  indictment  they  severed. 
The  evidence  given  in  under  a  defective  plea  of  justi- 
fication cannot  be  looked  to  by  the  Jury  for  any  pur- 
pose, not  even  to  mitigate  the  damages."  There  w^ere 
verdict  and  judgment  for  the  plaintiff,  and  the  defen- 
dant appealed  in  error. 

Sneed  &  Temple  and  Milligan,  for  plaintiff  in  error, 
cited  3  Mass.  Rep.,  552;  1  Nott  &  McCord,  268;  8 
Cow.  Rep.,  466 ;  2  Greenleaf 's  Ev.,  §  275,  and  authori- 
ties there  cited. 

T.  A.  R.  Nelson  and  Babton,  for  defendant  in  error, 
cited  1  Am.  L.  C,  190,  and  notes;  2  Greenleaf 's  Ev., 
§425;    1   Chitty's  PI.,  494,  marg. 

McKiNNEY,  J.,   delivered  the  opinion  of  the  Court. 

On  the  trial  the  record  of  the  prosecution  on  which 
the  defendant's  plea  of  justification  is  founded,  was 
offered  in  support  of  said  plea  and  rejected,  on  the 
ground  of  variance  between  the  record  and  the  descrip- 
tion thereof  in  the  ple^.  And  in  his  charge  to  the 
Jury,  the  Court  stated  that,  "The  evidence  given  tfnder 
a  defective  plea  of  justification  cannot  be  looked  to  by 
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We  think  the  record  was  properly  rejected,  for  the 
reason  assumed;  but  the  proposition  asserted  by  his 
honor,  the  Circuit  Judge,  in  the  foregoing  extract  firom 
his  charge,  was  calculated  to  mislead  the  Jury. 

The  general  issue  was  pleaded  by  the  defendant,  and 
issue  taken  thereon;  and  although  evidence  going  to 
establish  the  truth  of  the  slanderous  words  charged  was 
inadmissible  under  that  issue,  either  in  bar  of  the 
action  or  in  mitigation  of  the  damages,  yet  it  is  to 
be  borne  in  mind  that  the  tendency  of  recent  decisions 
is  to  give  a  much  wider  latitude  in  the  introduction 
of  evidence  ifi  mitigation  of  damdges  under  the  general 
issue,  than  formerly.  Accordingly  it  was  ruled  by  this 
Court,  in  a  recent  case  at  Jackson,  that  upon  the  ques- 
tion of  damages  the  defendant  might  show,  under  the 
general  issue,  that  jp7*evious  to  tlte  thne  of  apedkhig  tJie 
words  charged  in  the  declaration,  it  was  generally  report- 
ed amd  believed  that  the  words  were  true.  So  it  has 
been  held  that,  for  the  same  purpose,  it  is  competent 
to  the  defendant,  under  the  general  issue,  to  show  that 
the  charge  was  occasioned  by  the  misconduct  of  the 
plaintiff*,  either  in  attempting  to  commit  the  crime  or 
in  leading  the  defendant  to  believe  him  guilty  thereof. 
2  Greenleaf 's  Ev.,   424,  275. 

It  matters  not,  then,  that  siich  evideTice  may  have 
been  given  under  a  plea  of  justification  which  failed  to 
be  supported  by  the  record.  If,  in  fact,  it  were  oflfered 
and  received,  though  not  available  under  the  plea  of 
justification,  it  should  have  been  referred  to  the  appro- 
priate issue,  and  the  defendant  have  been  allowed  what- 
ever benefit  he  may  have  been  entitled  to  from  it.     Wo 
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do  not  assume  that  any  Buch  evidence,  in  fact,  was  or 
was  not  given  in  tlie  present  case ;  that  is  a  matter  in 
reference  to  which  it  is  not  necessary,  perhaps  not  pro- 
per, that  we  should  intimate  an  opinion. 

We  place  our  decision  solely  upon  the  ground  that 
the  phraseology  of  the  charge  was  calculated,  though 
in  all  probability  not  so  intended  by  his  honor,  to  lead 
the  Jury  to  the  erroneous  conclusion  that  although  evi- 
dence in  mitigation  might,  in  fact,  have  been  received 
under  the  plea  of  justification,  yet  tha/t  plea  failing  of 
proper  support,  such  evidence  could  not  be  made  availa- 
ble for  the  defendant  in  any  aspect  of  the  pleadings; 
%  conclusion  which  we  think  erroneous. 

Judgment  reversed. 


Tucker   et  ciU.  vs.  Bubns. 

foBCiBLV  E^TKT  AND  DBTAtNiR.  Co7UtitulioHal  Law,  Revivfir.  The  Act  of 
1860  which  authorises  the  rerival  of  actions  of  Forcible  Entry  and  Detainer, 
in  the  name  of  the  heir  or  legal  representative  of  the  deceased  party,  is,  as  to 
soch  cases  as  were  pending  at  the  time  of  its  passage,  retroactive  in  its  opera- 
tion and  is  that  far  anconskitutional  and  Toid. 

The  facts  of  this  case  are  fully  set  forth  in  the 
opinion.  The  judgmsnt  from  which  the  plaintiffs  ap- 
pealed in  error  wa^  rendered  at  the  May  Terra,  1852, 
of  the  Circuit  Court  for  Hawkins  county,  Luckby, 
Judge,  presiding. 

Abnou>,  for  the  plaintiffs  in  error. 


86  KNOXVTLLE: 

[Tacker  et  als,  vt.  Barns.] 

T.  A.  R.  Nelson,  for  defendant  in  error  argued: — 
The  second  section  of  the  Act  of  1850,  which  applies 
to  suits  then  pending,  is  retrospective  in  its  character, 
and  therefore  unconstitutional  and  void ;  Wood  vs.  Orr^ 
10  Yerg.    605,  607. 

Lyon,  Special  J.   delivered  the  opinion  of  the  Court. 

This  suit  for  a  forcible  and  unlawful  entry  and  de- 
tainer was  commenced  in  August,  1845,  by  Thomas 
Harmon,  and  after  a  trial  before  the  Justices  of  the 
Peace,  was  removed  into  the  Circuit  Couii;  of  Haw- 
kins county  by  certiorari.  On  the  29th  September, 
1847,  and  whilst  the  cause  was  still  pending  in  the 
Circuit  Com't,  the  death  of  Thomas  Harmon  was  sug- 
gested, and  at  the  succeeding  January  Term  the  death 
of  Harmon  was  admitted,  and  a  motion  was  then  made 
to  revive  the  suit  in  the  name  of  his  heirs,  and  a 
scire  facias  was  directed  to  be  issued  to  the  defendant 
Burns,  to  appear  and  show  cause,  if  he  could,  why 
the  suit  should  not  be  revived  in  the  name  of  the 
said  heirs.  At  the  January  Term,  1848,  of  the  Circuit 
Court,  the  defendant  demurred  to  the  scire  facias^  show- 
ing, among  other  causes  of  demurrer,  that  the  suit 
could  not  be  revived  in  the  name  of  the  heirs  of 
Thomas  Harmon.  Tlie  cause  was  continued  from  Term 
to  Term,  until  May,  1852,  when  the  Circuit  Judge 
sustained  the  demurrer,  and  gave  judgment  for  abate- 
ment of  the  suit,  from  which  the  plaintiffs  have  appeal- 
ed in  error  to  this  Court. 

In  the  case  of  Ilavins  vs.  Beckford^  9  Hum.,  673, 
decided  at  Jackson,  in  April,  1849,  it  was  held  by 
this  Court,  upon  very  satisfactory  reasoning,   that  upon 
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the  death  of  either  plaintiff  or  defendant  in  action  of 
forcible  or  nnlawful  entry  and  detainer,  Aere  could  be 
no  revival  of  the  suit  either  for  or  against  the  heirs 
or  personal  representatives  of  the  parties  litigant. 

It  is  therefore  not  controverted  that,  at  the  time  of 
the  death  of  Thomas  Harmon,  this  suit  could  not  have 
been  revived  either  by  his  personal  or  real  representa- 
tive. The  decision  in  JTcmns  vs.  Bedford  probably 
induced  the  passage  of  an  Act  of  the  Legislature,  on 
Mth  January,  1850,  authorizing  the  revival  of  such 
suits  in  the  name  of  the  heirs  or  legal  representatives 
of  the  decedent.  The  second  section  of  this  Act 
declares,  *Tliat  this  Act  shall  apply  to  all  cases  now 
pending,  and  which  have  not  been  abated  by  the  order 
.  and  judgment  of  the  Court,  where  such  suit  may  be 
pending." 

This  case  is  clearly  embraced  in  the  provision  of  the 
Act,  and  if  the  second  section  is  not  in  violation  of  the 
Constitution,  then  the  Circuit  Judge  erred  in  pronounc- 
ing judgment  of  abatement.      But  we  think  that  it  is. 
The  Act  of  1842,  ch.   86,    imder  which  these  proceed- 
ings   were    instituted,    not    only   gives    to   the    plaintiff 
the  possession  of  the    premises    for    which    he    sues,    if 
successful,  but  rent  and  damage  also.    The  Act  of  1850 
necessarily  bestows  upon  the    persons    in    whose    names 
such  suits  are  revived,  all  the  rights  which  are  secured 
to  parties  imder   the    Act  of  1842,  ch.  46.      The    heir 
or  real    representative    of  the    plaintiff,    if  the    suit    is 
revived  in   his   name,    would   therefore   be    entitled   to 
recover  rents  and  damages,  and  the  personal  representa- 
tive, if  revived  in  his  name,  possession  of  the  premises ; 
rights  to  which  they  were  not  respectively  entitled  pre- 
vious  to    the    passage  of  the  Act  of  1850.     The    Act 
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18  therefore  retroactive  in  its  operation,  so  far  as  it  ig 
sought  to  be  applied  to   cases    pending  at  the  time  of 
its  passage,  and  is  so  far  null  and  void. 
Judgment  is  affirmed. 


Farnswoeth  vs,    Dinsmore  et  als, 

OoRTRACT.  Consideratioti,  Distribution,  Upon  the  assumption  that,  prior  to 
the  Act  1839,  ch.  48,  land  settled  upon  a  child  by  aii  intestate  in  hia  life- 
time, was  not  subject  to  be  collated  in  the  di?i8ion  of  personal  estate  among 
the  distributees  of  the  intestate ;  yet,  if  the  child  to  whom  land  has  been  given 
prior  to  the  passage  of  that  statute,  agree  in  writing  with  his  co-distribotees, 
(for  the  purpose  in  the  language  of  the  agreement,  of  settling  the  division  of 
the  estate  equitably  and  amicably),  that  each  of  the  distributees  shall  bring 
into  the  account  for  division  any  property  received  by  him  or  her  from  the 
intestate  during  his  life,  or  from  his  estate  after  his  death,  such  agreement  is 
supported  by  a  sufiScient  consideration,  and  the  land  so  advanced,  should,  by 
virtue  of  the  agreement,  be  collated  in  the  division. 

This  was  a  bill  filed  in  the  Chancery  Court  at  Greene- 
ville,  upon  the  facts  so  fully  set  forth  in  the  opin- 
ion. At  the  May  Term,  1847,  the  cause  was  heard, 
Chancellor  Williams  presiding.  There  was  a  decree  for 
the  respondents,  and  the  complainants  appealed. 

Pattebson  and  Sneed  &  Tehple,  for  complainaiit. 

E.  M.  Babton,  for  respondents. 

TorcEN,  J.,  delivered  the  opinion  of  the   Court. 
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In  1818,  Samuel  Dinsmore  died  intestate,  leaving  his 
wife  Elizabeth  and  nine  children  surviving  him.  The 
flaid  Elizabeth  administered  on  his  estate.  Tlie  estate 
consisted  of  two-hundred  acres  of  land,  the  homestead: 
a  slave,  Fanny,  and  small  personal  effects.  The  Admin- 
istratrix caused  the  slave  and  personal  effects  to  be  sold 
in  1818,  and  herself  became  the  purchaser  of  the  slave 
and  of  a  portion  of  the  personal  effects.  In  1833,  an 
agreement  was  made  for  the  settlement  of  the  estate, 
by  the  Administratrix  and  her  children.  It  was  to  the 
effect  that  the  Administratrix  convey  to  her  children 
the  slave,  Fanny,  and  her  increase,  now  four  in  num- 
ber, and  the  personal  effects  of  intestate,  yet  in  her 
possession,  reserving  to  herself  a  life-estate  therein,  and 
an  equal  share  with  the  children: — ^the  conveyance  to 
be  in  satisfaction  of  eight  hundred  and  one  dollars  and 
thirty-six  cents,  the  amount  due  from  her  to  the  chil- 
dren, as  distributees  of  said  estate.  And  it  was  further 
agreed  that  at  the  termination  of  the  life-estate,  said 
property  should  be  equally  divided  amongst  the  said 
owners  thereof — ^the  children  of  intestate  agreeing  to 
account  for,  and  bring  into  said  division,  any  gifts  or 
advancements  of  real  or  personal  estate,  received  by  any 
of  them  from  their  father  in  his  lifetime,  so  as  to  make 
an  equal  division  of  the  entire  estate. 

In  conformity  to  tliis  agreement,  the  said  Elizabeth 
Dinsmore,  on  the  5th  February,  1833,  conveyed  said 
slaves  and  other  personalty  to  James  Dinsmore  and  the 
others,  her  said  children,  reserving  to  herself  a  life- 
estate,  &c.,  which  conveyance  was  accepted  by  the  said 
children.  James  Dinsmore  had  received  by  gift  from 
his  father,  one  hundred  acres  of  land,  worth  four  hun. 
dred  dollars,  and  some  personal  effects.    The  other  chil- 
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dren,  or  some  of  them,  had  received  some  personal 
effects,  but  no  land.  James  Dinsmore  now  refused  to 
give  in  his  land  as  an  advancement;  but  on  the  2l8t 
October,  1844,  the  children  of  the  intestate  executed  a 
written  agreement  for  the  division  of  said  estate  in 
conformity  to  the  agreement  of  1 833-— the  said  James 
Dinsmore  being  one'  of  the  parties  to  said  agreement. 
At  this  time,  1844,  the  said  Elizabeth  Dinsmore  propo- 
ses and  consents  to  relinquish  her  life-estate  in  said 
property  to  her  children;  and  said  agreement  provides 
tliat  each  of  said  children  shall  bring  into  the  account 
for  division,  any  property  received  by  him  or  her  from 
said  intestate  in  his  life,  or  from  his  estate  since  his 
death;  and  in  case  of  disagreement  as  to  its  value,  the 
same  to  be  determmed  by  persons  to  whom  the  matter 
shall  be  referred.  The  agreement  recites  that  it  was 
intended  to  settle  the  vhole  matter  equitably  and  ami- 
cably, and  to  avoid  the  expense  of  litigation.  They 
could  not  agree  upon  the  value  of  the  one  hundred 
acres  of  land  given  by  the  intestate  to  James  Dinsmore. 
Thereupon,  James  Dinsmore  selected  Henry  A.  Farns- 
worth,   and  the  other  party  selected  William  ,    to 

report  upon  the  value  of  said  land.  They  did  not 
agree.  We  are  satisfied  that  Farnsworth  advised  James 
Dinsmore  not  to  go  on  with  the  agreement — not  to  give 
in  tlie  land,  and  that  it  would  bring  him  in  debt  to 
the  estate.  James  Dinsmore  declined  to  execute  his 
agreement,  and  on  the  next  day,  22nd  October,  1844, 
conveyed  his  interest  in  remainder,  in  said  slaves,  to 
said  Farnswoii;h.  Farnsworth  stated  that  he  had  pur- 
chased a  law  suit,  and  that  if  James  Dinsmore  were 
not  bound  to  account  for  said  land,  he  should  recover 
a  share  in  the  slaves.    The  land  was  valued,  by  disin- 
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terested  witnesses  at  four  hundred  dollars,  and  the  estate 
ascertained  and  divided  under  said  agreement;  James 
Dinsmore  not  participating  in  the  division.  It  is  proved 
that  the  land  was  of  the  value  of  four  himdred  dollars ; 
and  if  James  Dinsmore  was  liable  under  said  agreement 
to  account  for  its  value,  he  had  received  more  than  an 
equal  share  of  said  intestate's  estate,  real  and  personal, 
and  was  not  entitled  to  any  further  interest  therein  at 
the  date  of  his  conveyance  to  said  Famsworth. 

The  counsel  for  defendant  contends  that  James  Dins- 
more was  bound,  independent  of  the  agreement,  to 
GoUate  and  account  for  the  land  in  the  distribution  of 
the  personal  estate;  and  he  relies  upon  Acts  1766,  ch. 
3;  1784,  ch.  22;  Pearce  vs.  Ole<weSy  10  Yer.  R.  859. 
On  the  contrary,  this  construction  is  denied  by  plain- 
tiff's counsel,  and  he  insists  that  the  rule  referred  to 
had  no  existence  until  it  was  declared  by  Act  1839, 
ch.  48. 

Waiving  the  discussion  of  this  question  in  the  present 
case,  and  assuming  that  land  settled  upon  a  child  by  the 
intestate  in  his  life-time,  was  not,  prior  to  1839,  subject 
to  be  collated  in  the  division  of  the  personal  estate,  we 
come  to  the  position  relied  upon  by  plaintiff's  counsel; 
and  that  is,  that  James  Dinsmore  was  not  bound  by  his 
said  agreement,  for  want  of  any  valid  consideration  on 
which  it  could  be  founded. 

We  do  not  concur  in  this  view  of  the  case.  Here  was 
a  contested  question  as  to  the  title  of  the  slaves.  It  is 
true,  that  we  consider  it  void  at  the  election  of  the  chil- 
dren; but  the  mother  assumed  to  be  owner  and  claimed 
.  and  held  possession  of  the  slaves  under  color  of  title. 
The  distributive  portions  due  the  children  had  not  been 
paid,  nor  the  amount  due  to  each  ascertained.    The  nature 
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and  valtie  of  gifts  and  adyancements  to  each,  was  a  mat- 
ter for  adjustment;  it  was  insisted  that  James  Dinsmore, 
the  only  child  to  whom  land  had  been  given,  was  bonnd 
to  collate  it  in  the  division  of  the  balance  of  the  estate, 
real  and  personal;  and  this  he  was  not  inclined  to  do. 
The  fEtcts  were  not  disputed;  the  contest  related  to  the 
l^al  rights  of  the  parties  upon  an  admitted  and  known 
state  of  facts. 

It  is  not  pretended  that  the  agreement  was  in  any 
wise  influenced  by  force,  fraud  or  imppsition. 

Now,  if  James  Dinsmore  had  full  knowledge  of  the 
true  state  of  his  rights;  if  he  knew  that  he  was  not 
bound  to  collate  the  land,  and  yet  agreed,  under  the 
circumstances  before  stated,  to  collate  it,  we  are  not 
aware  of  any  principle  upon  which  he  can  avoid  the 
force  and  effect  of  his  agreement 

If  he  made  it  in  mistake  of  law,  believing  that  the 
land  was  subject  to  be  collated,  even  that  is  no  objec- 
tion to  the  validity  of  the  agreement.  For,  it  must 
now  be  taken  as  a  settled  principle,  that  an  ignorance 
of  the  law,  and  a  consequent  mistake  as  to  the  title 
founded  upon  such  ignorance,  is  no  ground  to  rescind 
agreements,  or  to  set  aside  the  solemn  acts  of  the  parties. 
Triffff  vB,  Beady  5  Hum.  536. 

But  this  agreement  may  well  be  supported  upon  the 
ground  that  it  is  the  settlement  of  a  family  dispute, 
and  contains  in  itself  an  amicable  adjustment  of  their 
conflicting  claims  and  interests.  Such  agreements  are 
viewed,  in  a  court  of  equity,  with  special  favor,  and 
are  firmly  upheld  and  maintained,  in  the  absence  of  a 
well  grounded  objection.  We  see  no  such  objection  in 
the  present  case.  1  Story  Eq.  Jur.,  §§  113,  130,  and 
notes. 
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We  might  saj  farther,  that  the  agreement  was  fonnd* 
ed  in  mutual  promises,  imposing  a  like  duty  upon  each 
of  the  parties;  that  is,  that  each  should  collate  and 
account  for  all  that  he  had  received :  and  that  a  mutu- 
al promise  is  a  good  consideration  to  uphold  an  agree- 
ment even  in  the  strictness  of  the  common  law. 

But  we  rest  the  case  mainly  upon  the  principles  before 
stated ;  and  are  perfectly  satisfied  that  the  parties  should 
be  held  as  fufly  bound  by  their  said  agreement. 

This  agreement  was  made  before  the  assignment  of 
James  Dinsmore  to  the  plaintiff,  who  received  it  with 
a  full  knowledge  of  all  the  facts  and  circumstances  in 
the  case.  The  result  of  the  account  shows  that  James 
IKnsmore  had  no  further  interest  in  the  estate  at  the 
date  of  that  assignment,  and  consequently  the  plaintiff 
acquired  no  interest  under  it. 

Hie  decree  of  the  Chancellor  will  be  affirmed. 


Bybd  et  ale.  vs.  Bank  of  Teiinebseb. 

PucncB.  JwiSgvMtU  hy  drfmdt,  Whaterer  may  be  tha  length  of  the  term 
of  a  ooart  to  which  a  eammona  la  retorned,  it  ia  eiror  to  fender  Jodgment  bj 
defamlti  for  want  of  a  plea  to  plafaxtiiTs  dedaratUm,  wtthhi  the  first  three  days 
ef  the  term. 

The  judgment,  to  revanse  wbitik  this  writ  of  error  was 
prosecuted,  was  rendered  at  the  November  Term  of  the 
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circuit    court  for    Morgan    county;  Ausxandee,   Judge, 
presiding. 

Maynaed  and  Welcker,  for  plaintiffs  in  error. 

No  one  appeared  for  the  Bank. 

McKiNNET,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  in  the  circuit  court  of  Mor- 
gan, brought  by  the  present  defendant  in  error,  against  the 
plaintiffs.  The  summons  was  returnable  to  the  November 
Term,  1861,  of  said  court.  The  term  commenced  on  the 
third  Monday,  being  the  seventeenth  day  of  the  month. 
The  record  shows,  that,  the  plaintiff  having  filed  a  decla- 
ration in  proper  time,  the  court  proceeded,  on  Wednes- 
day, the  nineteenth  day  of  the  month,  (being  the  third 
day  of  the  term),  to  render  a  final  judgment  by  defeult 
against  the  defendants,  for  failing  to  appear  and  make 
defense  to  the  action;  and  to  reverse  the  judgment,  a 
writ  of  error  has  been  prosecuted  to  this  court. 

The  judgment  is  clearly  erroneous.  By  the  Act  of  1794, 
ch.  1,  sec.  26,  the  plaintiff  is  required  to  file  his  decla- 
ration "  within  the  three  first  days  of  the  term  to  which 
the  writ  is  made  returnable;"  and  on  failure  to  do  so, 
the  suit  may  be  dismissed  at  his  cost ;  and  the  defendant 
is  required  to  "appear  and  plead  or  demur  within  the 
first  three  days  after  the  time  allotted  for  filing  the 
declaration ;  otherwise  the  plaintiff  may  have  judgment 
by  default,  which  in  actions  of  debt  shall  be  final,"  &c. 

The  judgment,  by  default,  in  the  present  case,  is  directly 
in  the  face  of  this  very  explicit  and  unqualified  provi- 
sion of  the  statute.    Here,  the  judgment  was  rendered 
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within  the  first  three  days  of  the  term ;  before  the  time 
allowed  the  plaintiff  for  filing  his  declaration  had  expi- 
red; before  the  defendants  were  bound  to  appear,  and 
before  the  point  of  time,  when,  had  they  even  appeared, 
they  would  have  been  entitled  to  demand  a  declaration. 

K  it  were  true,  as  has  been  assumed,  that  the  prac- 
tical effect  of  this  provision,  if  enforced,  will  not  un&e- 
quently  occasion  inconvenience,  perhaps  delay,  to  the 
plaintiff,  in  obtaining  judgment;  as  where  the  term  hap- 
pens to  be  of  shorter  duration  than  the  time  prescribed 
for  making  up  the  pleadings,  still,  that  argument,  however 
deserving  of  consideration,  when  addressed  to  the  depart- 
ment of  the  government  vested  with  power  to  remedy 
the  evil,  is  of  no  force  when  addressed  to  the  judicial 
tribunals,  whose  duty  it  is,  simply  to  administer  the  law 
as  it  exists,  according  to  its  plain  meaning. 

This  provision  of  the  statute  was  adopted  with  refer- 
ence to  an  organization  of  our  judicial  system,  very 
different  from  the  present:  under  which  the  terms  of  the 
"Superior  Court,"  as  it  was  called,  were  usually  of 
several  weeks  duration;  and,  therefore,  the  mischief  sug- 
gested as  likely  to  occur  at  times,  under  our  present 
system,  could  not  have  arisen. 

But  it  seems  to  us,  that  the  inconvenience  of  an 
adherence  to  this  rule  of  practice,  according  to  the 
terms  of  the  statute,  is  of  much  less  importance  than 
has  been  supposed.  By  the  express  terms  of  the  Act, 
the  declaration  is  to  be  filed  "m  the  clerFa  officCy^ 
within  the  time  prescribed ;  and,,  of  course,  the  plea, 
or  demurer,  is  likewise  to  be  filed  m  tJie  derK%  office 
within  the  time  limited.  The  length  of  the  term  is 
unimportant,  so  far  as  respects  the  obligation  of  the 
parties    to   make   up   their   pleadings   within   the   time 
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fixed  by  the  statute.  The  pleadmgs  can  as  well  be 
made  up  after  the  adjournment  of  the  court,  as  during 
its  session;  and  it  is  no  excuse  for  the  failure  of  the 
defendant  to  file  his  pleaor  demurer,  ^^  within  the  first 
three  days  after  the  time  allowed  for  filing  the  decla- 
ration/' that  the  term  had  closed  before  the  expiration 
of  that  period.  True,  the  plaintiff  could  not  take  judg- 
ment by  default  at  t/uU  term^  if  the  defendant  failed 
to  comply  with  the  requirement  of  the  statute;  but  he 
would  be  entitled  to  do  so  on  the  first  day  of  the 
ensuing  term.  And,  thus,  any  unreasonable  delay,  or 
abuse  of  the  statute,  may  be  guarded  against. 
Judgment  reversed. 


Hotkle's  lessee  vs.  Shabdeic. 

Sbohiats.  Eoho  ditpoied  of.  By  the  CoDstitntion  of  Tennessee,  Art.  XL  §  10, 
•II  escheated  property  of  every  description  whaterer  is  appropriated  to  com- 
mon schools,  and  by  the  Act  of  1836,  ch.  28,  escheated  property  shall  on  de- 
mand be  delivered  to  the  "  Board  of  Commissioners  of  Common  Schools,"  ''to 
dispose  of  in  such  manner  as  they  may  deem  best  for  the  common  school  fand.*' 

SiJf ■.  BaU  of  land.  PartM,  A  sale  of  land  made  under  a  decree  of  Court 
for  the  purpose  of  paying  the  debts  of  an  intestate,  is  void,  unless  the  parties 
upon  whom  the  law  casts  the  estate  are  before  the  court.  Hence  the  sale  of 
escheated  land  so  ordered  i^  void  unless  the  '*  Board  of  Common  School  Com- 
missioners" is  a  party  to  the  proceeding. 

This  was  an  action  of  ejectment  tried  in  the  circuit 
court  of  Jefferson  county,  at  its  December  Term,  1851, 
upon    the    facts    stated    in    the  opinion.     There  was  a 
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judgment  for  the  defendant;    Luoeet,  Judge,  presiding, 
and  the  plaintiff  appealed  in  error. 

AiKNOLD,  for  plaintiff  in  error. 

Htkd8|  for  defendant  in  error. 

MoKmsTBY,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment.  Yerdict  and  judg- 
ment were  for  the  defendant,  in  the  court  below,  and 
an  appeal  in  error  to  this  court* 

The  case  turns  upon  the  effect  and  validity  of  a  sale 
of  the  tract  of  land  described  in  the  declaration,  made 
in  pursuance  of  a  decree  of  the  circuit  court  of  Jeffer- 
son, under  which  the  lessor  of  the  plaintiff  derives  title 
to  the  premises. 

It  appears  from  the  proof,  that  the  tract  of  land  sought 
to  be  recovered,  was  granted  to  one  Robert  Bamhill  on 
the  18th  of  October,  1824 ;  that  said  Bamhill  died  mtea- 
tote,  in  Jefferson  county,  in  July,  1846,  and  administra- 
tion on  his  estate  was  granted  to  John  H.  Dunkin;  that, 
at  the  December  Term,  1846,  of  the  circuit  court  of  Jef- 
fecBon,  said  administrator  presented  his  expa/rie  petition  to 
said  court  for  the  sale  of  said  land,  for  the  payment  of 
debts  alleged  to  be  due  from  the  estate  of  the  intestate, 
and  for  the  discharge  of  which  the  personal  assets  were 
represented  to  be  insufficient.  The  petition  directly  alleges, 
upon  its  face,  that  the  intestate,  Robert  Bamhill,  "  was  a 
foreigner  hy  hirih^  a/nd  died  without  leamng  (my  legal 
heirs  known  to  the  petition-er.^^ 

Upon  this  ex  parte  petition,  the  court  proceeded  to  decree 
a  sale  of  the  land,  for  the  satisfaction  of  the  sum  of  two 
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fixed  by  the  statate.  The  pleadings  can  as  well  be 
made  up  after  ihe  adjonmment  of  the  court,  as  during 
its  session;  and  it  is  no  excuse  for  the  failure  of  the 
defendant  to  file  his  pleaor  demurer,  ^^  within  the  first 
three  days  after  the  time  allowed  for  filing  the  decla- 
ration," that  the  term  had  closed  before  the  expiration 
of  that  period.  True,  the  plaintiff  could  not  take  judg- 
ment by  default  at  that  term^  if  the  defendant  failed 
to  comply  with  the  requirement  of  the  statute;  but  he 
would  be  entitled  to  do  so  on  the  first  day  of  the 
ensuing  term.  And,  thus,  any  unreasonable  delay,  or 
abuse  of  the  statute,  may  be  guarded  against. 
Judgment  reversed. 


Hihklb's  leasee  vs.  Shaddbn. 

Xbohiatb.  Eow  dispoud  of.  By  the  Constitation  of  Tennessee,  Art  XI.  §  10, 
all  eecheated  property  of  every  description  whaterer  is  appropriated  to  com- 
mon schools,  and  by  the  Act  of  1886,  ch.  28,  escheated  property  shall  on  de- 
mand be  delivered  to  the  "  Board  of  Commissioners  of  Common  Schools,"  *^ 
dispose  of  in  such  manner  as  they  may  deem  best  for  the  common  school  fand.** 

Suck.  8<d$  of  land,  ParUa.  A  sale  of  land  made  under  a  decree  of  Court 
for  the  purpose  of  paymg  the  debts  of  an  intestate,  is  void,  unless  the  parties 
upon  whom  the  law  casts  the  estate  are  before  the  court.  Hence  the  sale  of 
Mcheated  land  so  ordered  1%  void  nnless  the  "  Board  of  Common  School  Com- 
missioners*' is  a  party  to  the  proceedmg. 

This  was  an  action  of  ejectment  tried  in  the  circuit 
court  of  Jefferson  county,  at  its  December  Term,  1851, 
upon    the    facts    stated    in    the  opinion.     There  was  a 
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judgment  for  the  defendant ;    Luocet,  Judge,  presiding, 
and  the  plaintiff  appealed  in  error. 

Abkold,  for  plaintiff  in  error. 

Htisdb,  for  defendant  in  error. 

MoEjknst,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  ejectment.  Yerdict  and  judg- 
ment were  for  the  defendant,  in  the  court  below,  and 
an  appeal  in  error  to  this  court. 

The  case  turns  upon  the  effect  and  validity  of  a  sale 
of  the  tract  of  land  described  in  the  declaration,  made 
in  pursuance  of  a  decree  of  the  circuit  court  of  Jeffer- 
son, under  which  the  lessor  of  the  plaintiff  derives  title 
to  the  premises. 

It  appears  from  the  proof,  that  the  tract  of  land  sought 
to  be  recovered,  was  granted  to  one  Robert  Bamhill  on 
the  18th  of  October,  1824 ;  that  said  Barnhill  died  intes- 
iate^  in  Jefferson  county,  in  July,  1846,  and  administra- 
tion on  his  estate  was  granted  to  John  H.  Dunkin;  that, 
at  the  December  Term,  1846,  of  the  circuit  court  of  Jef- 
ferson, said  administrator  presented  his  expa/rie  petition  to 
said  court  for  the  sale  of  said  land,  for  the  payment  of 
debts  alleged  to  be  due  from  the  estate  of  the  intestate, 
and  for  the  discharge  of  which  the  personal  assets  were 
represented  to  be  insufficient.  The  petition  directly  alleges, 
upon  its  face,  that  the  intestate,  Robert  Bamhill,  "  was  a 
foreigner  ly  hvrth^  cmd  died  without  lea/ving  amy  legal 
heirs  hnown  to  the  petii/ion'er." 

Upon  this  expa/rte  petition,  the  court  proceeded  to  decree 
a  sale  of  the  land,  for  the  satisfaction  of  the  sum  of  two 
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hundred  and  seventy-five  dollars  and  eighty  cents ;  that 
being  the  amount  of  the  indebtedness  of  the  estate,  as 
reported  by  the  clerk,  beyond  the  personal  assets;  and 
on  the  24th  of  May,  1847,  the  land  was  sold  to  the  les- 
sor of  the  plaintiff  for  three  hundred  and  ten  dollars ;  and 
in  pursuance  of  said  sale,  at  the  December  term,  1847,  a 
decree  was  made  confirming  the  sale,  and  divesting  the 
title  to  said  land  ^^out  of  the  hdrs  cmd  distrHmtee^'*  of 
said  Bamhill,  and   vesting   the   same   in   the  purchaser. 

The  foregoing  is  perhaps  as  much  as  need  be  stated, 
for  the  decision  of  the  present  case,  of  the  altogether 
irregular  and  illegal  proceedings  under  color  of  which  said 
land  was  sold. 

That  the  sale,  upon  the  facts  before  stated,  was  utterly 
void,  admits  of  no  doubt. 

Whether  Bamhill  was  an  alien  or  naturalized  citizen, 
it  is  needless  to  inquire,  if  indeed  any  solution  of  that 
question  were  to  be  found  in  the  record :  for,  upon  either 
hypothesis,  so  far  as  respects  the  determination  of  this 
particular  case,  the  result  would  be  the  same. 

By  a  well  established  principle  of  the  common  law,  of 
fexid<d  origin  and  policy,  whenever  the  blood  of  the  per- 
son last  seized  became  extinct,  and  the  title  of  the  tenant 
in  fee  failed,  from  want  of  heirs  or  other  cause,  the  land 
escheated^  or  reverted  to  the  original  grantor,  or  lord  of 
the  fee,  from  whom  it  proceeded.  And  although  feudal 
tenures  do  not  exist  in  this  country,  yet  it  is  a  well 
established  principle  of  American  jurisprudence,  that  when 
the  title  to  land  fails  from  defect  of  heirs,  "the  State 
steps  in  the  place  of  the  feudal  lord,  by  virtue  of  its 
sovereignty,  as  the  original  and  ultimate  proprietor  of  all 
the  lands  within  its  jurisdiction." 
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"And  whenever  the  owner  dies  intestate,  without  leav- 
ing any  inheritable  blood;  or  if  the  relations  whom  he 
leaves  are  aliens,  there  is  a  failure  of  competent  heirs, 
and  the  lands  vest  immediately  in  the  State  by  operation 
of  law:  and  no  inquest  of  office  is  requisite  in  such 
cases."  4  Kent's  Com.  424,  425,  and  authorities  cited. 
2  Bl.  Com.  11,  72,  244. 

By  the  Constitution  and  law  of  this  State,  all  escheated 
property,  of  whatever  description,  is  appropriated  to  the 
use  of  common  schools,  and  the  proceeds  thereof  become 
part  of  the  "  common  school  fund."  See  Constitution,  Art. 
XI,  §  10 ;  Act  of  1836,  ch.  23,  §§  1,  6.  And  to  the 
"Board  of  Commissioners  of  Common  Schools"  is  given 
"  the  general  superintendence  of  said  fund,"  and  by  the 
Act  of  1835,  above  referred  to,  it  is  provided  that  all 
escheated  money  or  property  in  this  State,  shall,  on 
demand,  be  delivered  to  said  Board,  or  their  agent;  and 
Ihe  Board  is  empowered  "  to  dispose  of  the  same  in  such 
manner  as  they  may  deem  best  for  the  interest  of  the 
common  school  fimd." 

From  this  brief  view  of  the  law  applicable  to  the  case 
under  consideration,  it  will  be  apparent  that,  from  the 
face  of  the  petition,  the  land  in  question  escheated  to  the 
State,  on  the  death  of  the  intestate  without  heirs;  and 
that  the  property  being  placed  under  the  dominion  and 
control  of  the  Board  of  Commissioners  of  Common  Schools, 
who  are  constituted  a  body  politic  and  corporate,  as  Trus- 
tees of  the  fund,  said  Board  was  an  indispensable  party 
to  the  proceeding  by  the  administrator,  in  order  to  sub- 
ject said  land  to  sale  for  the  debts  of  the  intestate.  That 
the  land  vested  in  the  State,  charged  with  all  the  proper 
debts  and  liabilities  of  the  intestate,  has  not,  and  cannot 
be  controverted. 
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We  need  not  here  repeat  what  has  been  so  often 
already  declared  by  this  court,  that  the  want  of  proper 
parties,  that  is,  the  persons  upon  whom  the  title  of  the 
intestate  is  cast  by  descent,  or  by  operation  of  law,  will 
render  a  sale  of  land  in  a  case  like  the  pres^it  utterly 
inoperative  and  void.  The  striking  absurdity  of  the  con- 
verse of  this  proposition,  is  sufficiently  illustrated  by  the 
decree  in  the  case  before  us,  which  assumes  to  divest  the 
legal  title  to  the  land  in  question  out  of  p^'sons  not  before 
the  court  nor  parties  to  the  proceeding. 

The  principles  laid  down  so  repeatedly  by  this  court, 
in  reference  to  this  class  of  cases,  we  are  not  disposed  to 
relax;  and  from  which  it  very  clearly  follows,  upon  the 
ground  of  want  of  proper  and  necessary  parties,  as  well 
as  upon  other  distinct  grounds  set  forth  in  the  record,  but 
which  we  do  not  think  it  essential  to  notice,  that  the 
SfUe  of  the  land  in  the  present  case  was  a  nullity,  aad 
consequently  communicated  no  right  or  title  whatever  to 
the  plaintiff.    See  10  Humph.  223 ;  IL  610. 

Judgment  affirmed. 


Beasd  V8.  Ssiokes. 


AcnoM.  Unlawful  detainer.  The  remedy  by  an  action  for  unlawful  detainer  is 
proper  where  the  party  in  poesession  of  land  has  obtained  his  poeseseion  iindfir 
arerbal  contract  of  purchase,  aud  afterwards  repudiates  the  agreemeat  with  hit 
randor  and  assumes  to  hold  for  himself. 

Upon  the  facts  fully  stated  in  the  opinion,  this  actioii 
was  tried  at  the  November  Term,  1861,  of   the  circuit 
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oomt  for  Rhea  county;  Keith,  Judge,  presiding.  There 
hmig  a  judgment  for  the  defendant  the  plaintiff  appeal- 
ed in  error. 

TsBwanTj  for  plaintiff  in  error. 

Oattt,  fer  defendant  in  error,  argned,  that  a  vendee 
of  land  by  parol,  when  he  ascertains  he  has  been 
defiranded  in  the' sale,  is  not  estopped  from  purchasing 
the  land  from  the  real  owner  and  taking  the  title  to 
himself:  Vanoe^s  heirs  vf.  JohMon^  10  Humph.,  214; 
Bcwwr  YS.  Bowser^  10  Ihid^  49;  Bowser  vs.  Bowser^ 
8  Ihidy  23;  2  Greanleaf  Ev.,  263.  But  in  a  case  of 
actoal  tenancy  in  this  form  of  action,  the  defendant  may 
show  that  the  plaintiff's  interest  in  the  land  has  ceas- 
ed. (See  cases  cited  above.)  In  a  case  where  no  such 
relation  of  tenancy  exists,  the  plaintiff  should  be  forced 
to  his  action  of  ejectment,  and  the  defendant  permitted 
to  show  that  he  had  no  interest  in  the  land  at  the  time 
of  bringing  the  action,  or  to  set  up  the  legd  title  pur- 
chased in  by  the  defendant  to  protect  his  estate. 

ToTTBN,  J«,  delivered  the  opinion  of  the  court 

The  action  is  unlawful  detainer,  to  recover  the  posses- 
don  of  three  hundred  and  fifty  acres  of  land  in  the 
eounty  of  Rhea.  The  verdict  and  judgment  in  the  cir- 
eoit  court  were  for  defendant,  and  plaintiff  has  appealed 
in  error  to  this  court. 

The  plaintiff  purchased  the  land  from  John  Winfrey, 
who  had  been  the  owner  for  several  years,  holding  a 
title  bond  on  Wesley  Martin.  The  bond  was  delivered 
to  plaintiff   without    assignment.      Under   the  purchase, 
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plaintiff  took  possession  of  the  land,  there  being  a  fiEinn 
upon  it,  and  by  his  tenant  held  the  possession  for  one 
year.  He  then,  by  verbal  contract,  sold  and  delivered 
possession  of  said  land  to  the  defendant,  who  was  to 
pay  therefor  two  hundred  dollars  in  fonr  annual  pay- 
ments, and  plaintiff  was  to  have  one  half  the  fruit  that 
might  be  grown  on  the  place  during  the  said  four  years. 
Defendant  went  into  possession  under  this  agreement, 
about  January,  1849.  He  afterwards  denied  the  plain- 
tiff's right,  repudiated  the  said  contract,  and  purchased 
a  title  from  one  Burdett.  Th^  plaintiff  thereon  notified 
the  defendant  to  restore  the  possession  back  to  the  plain- 
tiff, and  demanded  it  of  him.  The  defendant  refused  to 
deliver  the  possession,  but  retained  it,  and  claimed  it 
for  himself,  under  the  title  procured  from  Burdett.  This 
suit  was  thereon  instituted  in  November,  1849,  to  recov- 
er said  possession. 

His  honor,  the  Circuit  Judge,  was  of  opinion  that  the 
action  could  not  be  maintained,  and  so,  in  effect,  instruct- 
ed the  Jury. 

In  this  we  think  there  was  error.  The  defendant,  as 
purchaser,  entered  upon  the  premises,  and  held  posses- 
sion under  his  contract.  Holding  under  his  contract  as 
owner,  the  possession  was  his  own,  and  was  adversary 
to  the  right,  even  of  his  vendor.  He  was  not  to  restore 
the  possession,  but  retain  it  for  himself.  If,  therefore,  it 
had  continued  for  three  years,  the  present  action  could 
not  be  maintained;  if,  for  seven  years,  the  action  of 
ejectment  could  not  be  maintained  under  the  acts  of  limi- 
tation. To  this  effect  we  held  in  a  case  at  KashviUe, 
December,  1861.* 

*Jame$  ts.  Pattirwn'i  Itasee,  1  Stran,  809. 
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But  the  agreement  being  merely  verbal,  was  not  oblig- 
atory under  the  statute,  and  it  was  in  the  power  of  the 
defendant  to  repudiate  it  and  to  refuse  to  hold  under 
it.  This  he  did,  and  the  agreement  was  abandoned  by 
both  the  parties. 

But  the  defendant's  possession,  and  right  of  possession, 
were  derived  from  the  agreement,  and  held  under  it 
Without  it  he  was  a  mere  trespasser,  and  liable  to  be 
turned  out  for  his  forcible  entry  and  detainer. 

It  was  the  agreement  that  made  his  entry  lawful  and 
peaceable;  but  the  moment  he  repudiated  it  and  held 
against  it  as  he  might  do,  his  possession  then  came 
wrongful  and  unlawful;  because  there  was  no  longer  a 
subsisting    agreement  to   render  it  a  rightfiil  possession. 

Now,  the  Act  of  1821,  ch.  14,  §  8,  provides  that 
where  the  entry  has  been  lawful  and  peaceable,  but  the 
detainer  is  unlawful  and  forcible,  the  action  of  unlaw- 
ful detainer  will  be  to  recover  the  possession.  Such  we 
conceive  is  the  present  case.  The  principle  that  governs 
the  case  is  simply  this :  an  invalid  contract  under  which 
tiie  parties  have  been  acting,  being  avoided  and  repu- 
diated by  them,  it  is  just  and  reasonable  that  the  parties 
be  placed  m  ^staba  quo. 

As  to  the  rents  and  damages,  the  plaintiff  is  entitled 
to  such  as  accrued  from  and  after  the  time  when  the 
defendant's  possession  became  wrongful  and  unlawful. 
These  he  may  now  recover  in  the  present  form  of  action, 
as  incidental  to  the  recovery  of  the  possession:  Act 
1843,  ch.   86. 

The  judgment  will  be  reversed,  and  the  cause  remand- 
ed for  another  trial. 
Judgment  reversed. 
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Simpson  vs.  Peck's  JSc'rs. 

BzicUTORS.  Ccniraets  of,  vrith  reference  to  dave$  hdcnging  to  ihi  ntaU  thsf 
repretent.  Specific  performance.  An  executor  cannot  sell  sI&Tea  belonging  to 
the  estate  of  his  testator,  unless  so  directed  by  the  will,  or  by  the  decree  of 
some  court,  empowered,  in  proper  cases,  to  order  a  sale;  and  hence  a  court 
of  Chancery  will  not  decree  the  specific  performance  of  a  parol  agreement  of 
an  executor  for  the  sale  of  slaves  belonging  to  the  estate,  which  is  not  in  par- 
•uance  of  a  written  contract  made  by  the  testator. 

This  was  a  bill  filed  in  the  chancery  court  at  Eut- 
ledge  upon  the  facts  and  for  the  purpose  stated  in  the 
opinion.  The  Chancellor,  Williams,  decreed  for  the  com- 
plainant, and  the  respondents  appealed. 

T.  W.  TuRLEY,  for  complainant. 

Pbok,  for  respondents. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

On  the  4th  of  March,  1850,  the  complainant  and  Benjar 
min  Peck,  the  defendants'  testator,  entered  into  a  con- 
tract in  writing,  under  seal,  the  substance  of  which  is, 
that  said  Peck,  on  that  day,  hired  to  the  complainant  a 
slave  named  Peter,  for  the  period  of  twelve  months,  at 
eight  dollars  per  month.  Then  follows  this  stipulation : 
"If  the  said  Simpson  sees  proper  at  the  end,  or  any 
time  during  the  year,  to  give  the  said  Peck  two  hundred 
dollars,  he,  the  said  Peck,  binds  himself  to  make  to  the 
said  Simpson  a  good  and  sufficient  bill  of  sale  to  him,  the 
said  Peter,  during  his  natural  life ;  and  is  not  to  receive 
any  thing  for  the  hire  of  said  negro  man,  Peter,  for  what 
time  he  may  have  worked  with  him,  the  said  Simpson. 
But  if  he,  the  said  Simpson,  prefers  to  pay  the  liire  of 
said  negro  man,  Peter,  he  is  to  pay  the  said  Peck  nine- 
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ty-six  dollars,  payable  quarterly,  and  return  unto  the  said 
Peck  said  negro  man,  Peter,  at  the  end  of  the  year." 

It  appears  that  said  Benjamin  Peck  died  in  October, 
1850,  and  the  complainant,  in  his  bill,  alleges  that  after 
the  death  of  Peck,  and  within  the  year,  he  made  known 
to  the  executors  his  election  to  purchase  the  slave  on  the 
terms  set  forth  in  the  foregoing  contract,  as  he  had  also 
done  to  the  testator  in  his  life-time.  The  bill  further 
alleges,  that  at  the  expiration  of  the  year,  namely,  on  the 
4th  day  of  March,  1851,  the  complainant  repeated  to  said 
executors  his  determination  to  take  said  slave  at  the  stip- 
ulated price,  to  which  they  both  assented,  and  agreed  to 
meet  complainant  at  the  late  residence  of  the  testator,  on 
the  next  mommffy  when  he  was  to  pay  the  balance  of  the 
purchase  money ;  and  they  were  to  execute  to  him  a  bill 
of  sale  for  said  slave.  And  that  he  accordingly  attended 
the  next  morning  at  the  place  designated,  tendered  the 
money,  and  demanded  a  biU  of  sale  for  the  slave,  but 
the  defendants  refused  to  complete  the  contract. 

The  defendants  substantially  admit  the  agreement  on 
their  part,  as  set  forth  in  the  bill ;  but  assert  that,  owing 
to  their  pressing  engagements  elsewhere,  a  precise  time 
in  the  morning  had  been  mutually  agreed  upon  between 
them  and  the  complainant,  for  the  meeting  and  comple- 
tion of  the  contract,  and  that  they  waited  at  the  place 
fixed  until  after  the  expiration  of  the  time  agreed  on,  but 
the  complajnaut  failed  to  attend  until  after  one  of  the 
defendants  had  been  compelled  to  leave. 

The  bill  seeks  a  specific  execution  of  the  contract,  and 
the  Chancellor  so  decreed. 

In  considering  this  cause,  we  leave  out  of  view  alto- 
gether as  well  the  allegations  of  the  answer  as  the  proof, 
and,  taking  the  case  as  presented  in  the  bill,  we  will  pro- 
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ceed  to  inquire  whether  the  complainant  has  made  out  a 
case  entitling  him,  as  against  the  defendants,  to  a  specific 
execution  of  the  contract. 

It  seems   to   be   conceded,   that   the   complainant   was 
bound  to  make  his  election  within  the  yea/r^  whether  to 
hold  the  slave  under  the  contract  of  hiring^  or  to  become 
purchaser;  and  that,  excluding  the  day  of  the  contract, 
the  year  ended  on  the  4th  of  March,  1851 ;  on  which  day, 
by  the  terras  of  the  written  contract  between  the  testator 
and  the  complainant,  it  was  incumbent  on  the  latter  not 
only  to  have  made  known  to  the  executors  his  election 
to  purchase  the  slave,   but  likewise  to  have  tendered  to 
them  the  purchase  money ;  and  that  his  neglect  to  do  so, 
on  thcut  day,   put  to  end  to  his  right  to  become  purcha- 
ser of  the  slave.    But,  conceding   all  this,  it  is  assumed 
that  the  verbal  agreement  of  the   executors  to  prolong 
the  time  for  the  payment  of  the  money  and  the  comple- 
tion of  the  contract  beyond  the  end  of  the  year,  was  a 
valid  contract,  and  had  the  effect  to  aanse  the  right  of  the 
complainant  to  purchase  the  slave.    This  assumption,  how- 
ever correct,  as  respects  persons  acting  in  their  own  right, 
and  dealing  in  reference  to  their  own  property,  is,  we 
think,  wholly  mistaken  as  respects  the  defendants  acting 
in  the  capacity  of  executors.    Tlie  failure  of  the  complain- 
ant to  perfect  his  right  of  purchase,  within  the  year,  being 
an  absolute  determination  of  such  right,  the  consequence 
was,  that  at  the  instant  of  time  that  right  was  forfeited, 
the  slave  became  the  absolute  property   of   the    estate. 
This  being  so,  the  agreement  of  the  executors  to  extend 
the  time  for  carrying  the  contract  of  purchase  into  effect, 
to  a  period  after  the  expiration  of  the  year,  was  an  agree- 
ment which,  under  our  law,  they  perhaps  had  no  author- 
ity to  make,  and   certainly  an  agreement  not  proper  for 
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a  court  of  chancerj  to  decree  the  specific  execution  of; 
because  it  was,  in  effect,  an  agreement  for  the  sale  of 
the  slave,  not  in  execution  of  the  written  contract  made 
with  the  testator,  but  by  force  of  the  verbal  contract  of 
the  executors. 

This  agreement  of  the  executors,  if  allowed  to  have 
^ect,  would  countervail  the  policy  and  provisions  of  the 
Act  of  1827,  ch.  61,  §§  1,  2,  which  declares  all  sales  of 
daves  void,  made  by  executors  or  administrators,  unless 
directed  by  will,  or  by  the  decree  of  some  court  empow- 
ered, in  proper  cases,  to  order  a  sale. 

The  decree  will  be  reversed  and  the  bill  be  dismissed, 
but  without  costs. 


The  State  vs.  Buxton. 

iKOicnfEHT.  AgaiMt  a  pithUe  cffieer.  While  it  is  true  that  erery  culpable  neg- 
leet  of  duty,  enjoiDed  upoo  a  public  officer,  either  by  common  lav  or  by  statute, 
k  aniudictable  offence,  yet  the  presentment  in  such  ease,  unless  the  aet  of  the 
officer  is  clearly  illegal,  must  show  with  sufficient  certainty,  that  it  proceeded 
I  oorrapt  or  culpable  motiTcs. 


At   the  July   Term,    1852,    of  the    circuit    court   for 

Morgan    county,    the  Grand    Jury  made   the   following 

presentment:    '^That  John  Buxton,  late  of  said  county, 

Entry  Taker,    on  the  first  day  of  September,    eighteen 

hundred  ^ind   forty-nine,    with   force  and   arms,  in  the 

county  of  Morgan  aforesaid,  and  while  he,  the  said  John 

Buxton,  was  Entry  Taker,  in  and  for  the  said  connty  of 
6 
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Morgsn,  and  bound  to  keep  and  preserve  the  books, 
records  and  valuable  papers  of  said  ofBce,  unlawfollj  did 
then  and  there  permit  and  suffer  the  same  to  be  taken 
firom  his  office  and  out  of  his  poasessio]^  and  control,  and 
said  books  and  records  were,  then  and  there,  greatly, 
damaged,'  torn  and  mutilated,  to  the  great  damage  of 
divers  citizens,  and  against,"  &c.  The  presentment  con- 
tained another  count  which  charged  that  the  said  Buxton, 
Entry  Taker,  &c.,  ^^  not  regarding  his  duties  in  office, 
a  misdemeanor  did  commit,  in  this,  that  he,  the  said 
Buxton,  did,  then  and  there,  suffer  and  permit  several 
and  divers  pages  to  be  torn  out  of  said  book,  containing 
many  valuable  entries,  to  the  great  damage,"  &d  At 
the  March  Term,  1852,  Alexander,  Judge,  presiding,  the 
presentment  was  quashed,  and  the  Attorney  General,  in 
behalf  of  the  State,  appealed  in  error. 

Attobhey  General,  for  the  State. 

Weloker,  for  Buxton. 

MoEiNNET,  J.,  delivered  the  opinion  of  the  court. 

It  is  laid  down  generally  in  the  books,  that  a  public 
officer  is  indictable  for  misbehavior  in  his  office.  It  is 
unimportant  whether  the  office  was  created  by  common 
law,  or  by  statute.  Every  culpable  neglect  of  daty 
enjoined  on  such  officer,  either  by  common  law,  or  by 
statute,  IS  an  indictable  offence :  1  Buss.,  on  Or.,  185 ; 
I  Salk.,  880;  Eoscoe's  cr.  Ev.,  752. 

And  where  the  act  is,  in  itself,  clearly  illegal,  it  seems 
mot  to  be  necessary,  in  order  to  support  an  indictment. 
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either   to  allege,    or   prove,    that   it  was   from   corrupt 
motiyee.    Id. 

The  preaentmerU  in  the  present  case  is  defective,  in 
fiuling  to  show,  with  sufficient  certainty,  either  that  the 
act  was   in  itself  unlawful,   or    Ihat    it  proceeded  from 

corrupt  or  culpable  motives.  

The    judgment    of    the    circuit    court   quashing    the* 
presentment,  was,  therefore,  proper,  and  is  affirmed. 


Oliver  'vs.  Bank  of  Tessesseo, 

Upon  the  trial  of  an  action  of  asBampsit  by  the  endorsee  of  a  bill  of  exchange 
agafaist  the  drawer,  the  plaintiff  is  not  reqoired  to  prore  the  rerity  of  the 
eBdoreementfl,  inleas  there  be  a  q»eoiaI  plea,  whMr  pats  in  iasmr  the  holder's 
title  to  the  pq>er. 
BspoBitioii.  JSxeepiwnt  to.  PraeHee.  Exoeptions  to  the  reading  of  a  depoei- 
tioii,  onleiB  for  intrimio  canse,  most  be  spedtcally  made  when  the  depoditEon 
is  proposed  to  be  read,  or  they  irill  not  be  available  in  the  Sopreme  Oonrt. 
JSrodB7«f  TB.  i7eiM0, 1  Swan,  57;  lf%t%  ts.  Domt,  i&icj;  888. 

At  the  March  Term,  1861,  of  the  circuit  court  for 
Anderson  county,  At>f.xanpeb,  Judge,  presiding,  there  was 
judgm^t  in  this  action  of  assumpsit,  for  the  plaintiff,' 
and  defendant  appealed  in  en»or. 

Ltoit  and  Matvikd^  for  plaintiff  in  error. 

Obozieb^  for  defendant  in  error. 

Okeebtb,  J.,  delivered  the  opinion  of  the  court 
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This  is  a  suit  by  the  Bank  of  Tennessee,  against 
the  drawer  of  a  bill  of  exchange.  The  declaration  sets 
out  the  endorsement,  showing  title  to  the  paper  in  the 
plaintiff.    The  defendant  pleaded  non-assumpsit. 

The  cause  was  tried,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff.  The  defendant  appealed  in 
error. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error, 
that  a  new  trial  should  have  been  granted,  because, 
the  plaintiff  failed  to  show  title  in  himself,  by  proof  of 
the  endorsements. 

By  our  practice,  such  proof  is  not  necessary,  unless 
made  so  by  plea,  ^ot  a  plea  upon  ocUhj  as  is  l*equi- 
red  by  the  Act  of  1819,  ch.  42,  sec.  1,  in  cases  where 
the  party  denying  the  signature,  is  sued;  but  a  plea 
denying  that  the  plaintiff  had  title  to  the  paper.  Upon 
such  plea  denying  the  assignment,  the  plaintiff  is  put  to 
the  proof:  not  otherwise. 

This  has  long  been  the  practice  in  this  State.  In  the 
case  of  Hichardson  <6  Price  vs.  CatOy  9  Humph.  465-6, 
this  court  says:  ^'By  the  law  merchant,  as  it  existed 
in  England,  for  a  long  period,  in  a  suit  against  the 
maker  of  a  note,  or  the  drawer  or  acceptor  of  a  bill 
of  exchange,  by  an  endorsee,  he  was  required,  without 
any  special  plea  from  the  defendant,  to  prove  the  trans- 
fer of  the  note,  or  bill;  or,  in  other  words,  his  interest 
in,  or  title  to  sue  thereon.  But  by  a  practice  which 
seems  to  have  obtained  in  this  State  from  an  early 
period,  without  legislative  sanction,  but  too  well  estab- 
lished to  be  now  questioned,  an  endorsee  in  such  cases 
is  not  required  to  prove  the  transfer,  or  endorsement, 
of  the  note  or  bill,  unless  put  in  issue  by  the  plea  of 
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non-assignment,  as  it  is  termed.  1  Ten.,  R.,  149;  9 
Yerg.  423. 

2.  It  is  said  the  court  erred  in  admitting  the  deposition 
of  Jacob  Jones  to  be  read;  said  deposition  appearing 
to  have  been  taken  on  a  day  different  from  the  one 
specified  in  the  notice. 

The  objection  to  this  deposition  was  general,  not  point- 
ing out  the  special  cause  wherefore  it  should  not  have 
been  admitted  to  be  read. 

It  is  the  settled  law  of  this  court  that  it  will  not 
reverse  the  judgment  of  an  inferior  court,  for  admitting 
a  deposition  to  be  read,  where  the  objection  is,  as  to 
some  matter  of  form,  unless  the  particular  defect  be 
pointed  out  in  the  objection.  When  the  objection  does 
not  point  out  the  defect,  it  is  not  to  be  supposed  that 
the  court  is  to  stop  the  trial  and  scrutinize  the  com- 
mission, notice,  caption  and  certificate,  to  ascertain  if  all 
is  regular.  Besides,  if  the  particular  defect  were  pointed 
out,  perhaps  it  might  be  obviated,  or  a  non-suit  taken, 
and  set  aside,  and  the  case  properly  prepared  at  the 
next  term. 

There  is  no  error  in  the  record,  and  the  judgment 
will  be  affirmed. 


«3  KNOXVILLE: 


Sloan  vs.  Pabkb  et  dU. 

Costs.  TaaoaHon  </,  wherB  the  judgment  is  againtt  one,  and  for  otken  <f  aeimni 
joint  defendant.  Where  there  are  joint  defendants,  one  of  whom  is  acquitted 
and  the  others  are  not,  the  defendant  who  is  acquitted  may  recoTor  of  the  plain- 
tiff such  costs  onlj  as  aecraod  oeparatdy  and  properly  on  account  of  bis  being 
a  defendant  in  the  suit,  and  the  pUintiff  is  entitled  to  recover  of  the  other 
defendants  the  costs  oi  the  suit  incurred  in  the  joint  defence,  or  otherwise, 
except  such  as  may  be  separated  therefrom,  as  having  exclusiTe  reference  to 
thte  defendant  who  is  discharged.  Where  th6  defendants  sevto  the  general  rule 
of  the  Act  of  1794,  ch.  1,  §  1^  applies. 

This  was  a  motion  by  the  plaintiff  to  correct  the  taxa- 
tion of  costs  upon  the  facts  stated  in  the  opinion^  made 
in  the  circuit  court  of  Polk  county.  At  the  June  Term, 
1852,  GooDALL,  Judge,  presiding,  the  motion  was  over- 
ruled, and  the  plaintiff  appealed  in  error. 

Gaut,  for  plaintiff  in  error,  cited,  1  Oow.  R.  423; 
8  Ibid. 


W.  F.  Kbith,  for  defendants  in  error. 
ToTiKN,  J.,  delivered  the  opinion  of  the  court. 

Motion  to  correct  taxation  of  costs.  The  action  in 
which  the  costs  accrued  was  libel.  Defendants  pleaded 
jointly,  not  guilty,  and  justification.  Yerdict  against 
Samuel  Parks  for  one  hundred  dollars,  and  verdict  in 
favor  of  the  other  two  defendants.  Judgment,  that  the 
two  defendants  who  were  acquitted,  go  hence  and 
recover  of  the  plaintiff  their  costs,  and  that  the  plain- 
tiff recover  of  Samuel  Parks  the  one  hundred  dollars 
and  costs.  Two  thirds  of  the  costs  were  taxed  against 
the  plaintiff,  in  fevor  of  the  two  defendants  who  were 
acquitted;  and  one  third  in  favor  of  the  plaintiff  against 
Samuel  Parks,  who  was  convicted  of  the  libel.    The  Cir- 
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cuit  Judge  refused  to  correct  the  tuatioB,  and  executions 
were  issued  in  conformity  thereto. 

The  Act  of  1794,  ch.  1,  §  74,  declares,  that,  '<in  aU 
actions,  the  party  in  whose  favor  judgment  shall  be  given, 
or  in  case  of  a  non-^uit,  dismission,  or  discontinuance,  the 
defendant  shall  be  entitled  to  full  costs,"  unless  otherwise 
directed  by  law.  Such  is  the  general  rule;  and  where 
the  judgment  is  for  or  against  all  of  the  defendants,  it 
18  of  simple  application.  But  on  a  joint  defense,  where 
one  is  acquitted  and  the  other  not,  the  defendant  who  is 
acquitted  may  recover  his  costs :  that  is,  such  as  accrued 
separately,  and  properly,  on  account  of  his  being  a  defen- 
dant in  the  suit.  The  writ,  judgment,  and  the  like,  may 
be  separated  from  the  general  costs.  So,  if  the  testimony 
of  a  witness,  or  other  matter  in  the  case,  have  exclusive 
reference  to  the  defendant  who  is  acquitted,  the  costs 
thereof  Hiay  be  taxed  in  his  favor,  and  the  plaintiff  is 
liable  to  pay  them. 

But  the  plaintiff  is  entitled  to  recover  of  the  other  defen- 
dant who  is  convicted,  the  costs  of  the  suit  incurred  in 
the  joint  defense,  or  otherwise,  except  only  such  as  may 
be  separated  therefrom,  as  having  exclusive  reference  to 
the  defendant  who  was  acquitted.  The  costs  that  are  joint 
eannot  be  separated,  and  the  plaintiff  is  entitled  to  recover 
them,  if  he  recover  against  any  of  the  defendants.  See 
3  Cow.  R,  869;  1  Cow.  R.  422,  for  the  New  York  and 
English  rule  under  similar  statutes. 

Where  the  defendants  sever  and  make  separate  defense, 
the  general  rule  of  the  statute  plainly  applies.  The  arbi- 
trary rule  adopted  in  the  court  below,  was  erroneous. 
The  judgment  therein  wiU  be  reversed,  and  the  taxation 
of  the  costs  corrected,  as  indicated  in  this  opinion. 

Judgment  reversed. 
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Clkbk  ov  GiBCniT  Court.  Motion  agairui^  under  Act  of  1852,  eh.  266,  g  12. 
PartieB.  County  Trustee.  The  motion  against  a  Clerk  authorized  and  (firected 
to  be  made  by  Act  of  1862,  eh.  256,  g  12,  should  be  made  in  the  name  of  the 
Coonty  Tnutee. 

This  was  a  motion  against  the  defendants  in  the  circuit 
conrt  of  Sevier  county,  upon  the  facts  stated  in  the 
opinion.  At  the  July  Term,  1852,  the  court,  Ander- 
son, Judge,  presiding,  overruled  the  motion  and  rendered 
judgment  for  the  defendants,  from  which  the  Attorney 
General,  Caswell,  appealed  in  error. 

Attobnet  General,  for  the  plaintiff  in  error. 
EoGERS  &  BoTD,  for  defendant  in  error. 
McKjnney,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  motion  in  the  circuit  court  of  Sevier 
against  the  defendant,  Eogers,  former  clerk  of  the  cir- 
cuit court  of  said  county,  and  the  sureties  to  his  offi- 
cial bond,  founded  upon  an  Act  passed  at  the  last 
session  of  the  General  Assembly,  (ch.  266,  §  12,)  which 
provides,  "That  it  shall  be  the  duty  of  the  different 
Attorneys  General  in  this  State  to  examine  the  offices 
of  the  clerks  of  the  circuit  courts  in  this  State,  and 
if,  on  such  examination,  it  shall  appear  that  the  said 
clerks  have  received  or  charged  costs  for  enrolling  any 
cause  or  causes  in  said  courts,  or  either  of  them,  and 
have  not  recorded  the  causes  within  eight  months  after 
final  trial  of  the  causes  for  which  said  costs  have  been 
charged  and  received,  then  it  shall  be  the  duty  of  the 
Attorney  General  to  enter  a  motion   against  such  delin- 
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qnent  clerk  and  his  sureties  for  the  amount  of  the 
said  costs  so  charged  or  received;  and  the  Attorney 
General  shall  receive  a  tax  fee  of  five  dollars  in  each 
case  where  the  said  defendant  or  defendants  are  found 
to  be  in  default.'' 

In  the  aspect  in  which  this  case  is  presented,  it  is 
needless  to  allude  to  the  facts  set  forth  in  the  bill  of 
exceptions,  further  than  to  remark  that,  in  our  view, 
thej  make  out  a  case  both  within  the  letter  and  spirit 
of  the  Act  for  a  proper  proceeding  under  the  statute ; 
but  we  think  the  present  motion  must  fail,  because 
not  instituted  in  the  form  contemplated  by  the  Legisla- 
ture. 

The  Act,  it  will  be  observed,  is  silent  as  to  whose 
name  the  motion  shall  be  made  in ;  and  likewise  as 
to  the  disposition  to  be  made  of  the  money  recovered 
from  the  delinquent  clerk  and  his  sureties. 

The  present  motion  is  in  the  name  of  Ellis;  against 
whom,  at  the  December  Term,  1817,  of  the  circuit 
court  of  Sevier,  a  judgment  was  rendered  in  favor  of 
one  McNeely  for  nine  dollars  and  fifty-two  cents  and 
costs  of  suit;  which  costs,  including  the  fee  of  one  dollar 
and  sixty-two  and  a  half  cents  for  enrolling  the  cause, 
were  "charged  and  received"  by  the  defendant,  Rogers, 
as  clerk  of  said  court,  although  the  service  never  was 
performed. 

"We  are  very  clear  that  the  motion  was  improperly 
made  in  the  name  of  Ellis.  He  has  no  interest  what- 
ever in  the  matter,  has  no  claim  to  the  money  to  be 
recovered,  and  is  not  a  proper  party  to  the  proceeding. 

This  enactment,  we  think,  may  be  regarded  as  sup- 
plementaty  to  the  Act  of  1846,  ch.  32 ;  and,  as  dictated 
by   the  same  general  spirit  and  policy,    and  should  be 
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construed  iai  pari  materia  with  it.  The  latter  Act  pro- 
vides, that  all  money  due  to  witnesses,  officers  and 
others,  which  has  been  collected  by  derksy  either  from 
unsuccessful  suits  in  court  or  from  the  State  or  county 
Treasury,  and  which  has  been  in  the  hands  of  said 
Clerks  for  more  than  two  years,  shall  be  paid  into  the 
oouTity  Treasury  as  other  county  monies.  And  the  fifth 
section  authorizes  and  directs  the  District  Attorney  Gen- 
eral to  take  judgment  by  motion  in  the  circuit  court 
in  the  name  of  the  county  Trustee^  on  failure  to  com- 
ply with  the  provisions  of  the  Act. 

In  this  view  the  palpable  omissions  in  the  Act  of 
1852  are  so  far  supplied  as  that  some  effect  may  be 
given  to  the  law. 

But  the  sixth  section  of  the  Act  of  184:6,  which  enti- 
tles the  proper  claimant  to  receive  the  amount  due  him 
from  the  county  Trustee,  cannot  be  applied  to  the  Act 
under  consideration.  The  fee  for  enrolling  the  cause 
is  properly  charged  to  and  collected  from  the  unsuccess- 
ful party,  by  authority  of  law,  as  part  of  the  legiti- 
mate costs  of  the  cause.  Tlie  neglect  of  the  clerk 
to  perform  the  duty  enjoined  by  statute,  for  which  the 
fee  is  given,  does  not  entitle  the  party  to  have  it  refund- 
ed. This  is  a  matter  between  the  public  and  the  delin- 
quent officer. 

The  argument  that  the  twelfth  section  of  the  Act  of 
1852,  above  quoted,  refers  to  the  preceding  section, 
and  applies  only  to  the  class  of  cases  directed  by  that 
section  not  to  be  thereafter  enrolled,  would  make  the 
twelfth  section  a  gross  absurdity  and  leave  nothing  for 
it  to  operate  upon ;  because,  by  the  eleventh  section, 
the  class  of  cases  distinctly  specified,  namely,  misde- 
meanorsy  are  not  to  be  enrolled  at  all  after  the  passage 
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of  that  Act;  and,  of  course,  no  fee  is  either  to  be 
charged  or  received  for  a  service  not  permitted  by  law. 
If  this  had  been  the  object  in  view,  no  new  remedy 
was  necessary,  as  the  violation  of  the  Act  would  have 
plainly  fallen  within  the  well  defined  common  law  offence 
of  extortion. 

The  twelfth  section  contains  a  substantive,  indepen- 
dent and  most  salutary  provision;  that  is,  to  enforce 
clerks  who  have  charged  or  received  fees  for  enrolling 
causes,  required  by  law  to  be  enrolled,  to  perform  the 
duty  eiyoined  or  be  subject  to  refund  the  fees  wrong- 
fully retained,  with  costs. 

The  abstract  objection  to  the  retrospective  operation 
of  this  Act,  presents  no  difficulty  in  the  present  case. 
Such  an  objection  is  entitled  to  no  great  favor^  com- 
ing from  a  public  officer  who  has  received,  by  coercion 
of  legal  process,  and  wrongfuly  retains  monies  in  his 
hands  as  compensation  for  services  never  in  fact  ren* 
dered. 

What  limitations  upon  the  retrospective  operation  of 
the  Act  should  be  applied,  if  any,  in  carrying  out  the 
intention  of  the  Legislature,  we  leave  to  be  determined 
when  a  proper  case  shall  be  presented,  and  so  of  other 
questions  which  have  been  suggested. 

The  motion  is  dismissed,  on  the  ground  that  it  was 
not  made  in  the  name  of  the  proper  party. 
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Eleotiohs.  W7un  to  be  hdi  in  each  CtvU  Dittrict^  and  eff'ect  of  omiuUm  at  to 
any  one  of  the  Districts,  The  failure  of  the  Sheriff  (or  Coroner,  as  the  case 
may  be,)  to  open  and  hold  an  election  in  each  one  of  the  Ci?il  Districts  of  a 
Goonty,  will  vitiate  the  election  of  a  Circuit  Court  Clerk. 

Samb.  Evidence,  Certificate  of  the  officer  who  holds  the  election.  The  certificate 
of  the  Coroner  who  holds  an  election  is  prima  facie  evidence  of  the  election, 
yet  it  is  competent  to  fiilaify  the  certificate  by  t&e  testimony  of  witnesses. 

Sa¥B.  Contest,  Parties,  The  incumbent  of  an  office,  or  any  citizen  of  the 
county  interested  as  a  citizen  in  the  appointment,  may  be  permitted  to  offer 
legal  opposition  to  the  investment  with  a  county  office  of  one  who  claims  it 
under  a  void  election. 

The  facts  of  this  case  are  very  fully  stated  in  the 
opinion.  At  the  May  Term,  1852,  of  the  circuit  court 
for  Campbell  county,  Anderson,  E.  M.,  Judge,  presi- 
ding, this  judgment  was  rendered:  "It  is  considered 
by  the  court  that  the  plaintiff  is  not  entitled  to  be 
inducted  into  said  office,  and  is  not  entitled  to  be  quali- 
fied as  clerk  of  this  courts  and  that  said  election  has 
been  successfully  contested  by  the  defendant."  And, 
therefore,  the  defendant,  who  was  in  office,  was  permit- 
ted to  renew  his  official  bonds,  &c.  From  this  judg- 
ment the  plaintiff   appealed  in  error. 

Heiskell,  for  plaintiff  in  error. 

Sneed  &  Temple,  for  defendant  in  error,  argued : — 
*'The  Constitution  requires  the  counties  to  be  laid  off 
into  civil  districts.  Art.  vi.,  §  15.  The  Legislature 
carried  out  this  constitutional  provision.  Act  of  1836, 
eh.  1,  §§  1,  2  and  4;  C.  &  K,  254-5.  The  election 
to  be  valid  must  be  held  at  the  places  so  appointed. 
(Act  of  1835,  ch.  2,  §§  1  and  4,)  and  the  Sheriff  or 
person  authorized^  must  certify  that  these  Acts  have 
been  complied  with — ^that  "^t^A  dection^^  has  been  held. 
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Act  of  1835,  ch.  2,  §  5;  a  ife  N.,  276.  If  the 
Sheriff  or  his  oflScers  may  omit  to  open  and  hold  elec- 
tion at  onej  he  may  omit  aU  but  one^  and  thus  he  may 
elect  whom  he  chooses  to  all   offices." 

ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

At  the  May  Term,  1852,  of  the  circuit  court  of 
Campbell,  James  M.  Marshall  produced  a  formal  certifi- 
cate of  his  election  as  clerk  of  said  court,  and  also 
proper  official  bonds  with  sureties,  and  moved  the  court 
to  induct  him  into  said  office.  Whereon  George  W. 
Kerns,  the  incumbent  in  said  office,  and  late  a  candi- 
.  date  for  re-appointment  in  the  election  by  the  people, 
moved  the  court  for  leave  to  defend  and  resist  the 
said  motion,  and  it  was  granted  to  him. 

The  certificate  of  the  Coroner  acting  as  Sheriff,  states, 
^Hhat  at  an  election  held  at  the  several  district  elec- 
tion grounds  in  my  county,  on  the  sixth  day  of  March, 
1852,  according  to  law,  James  M.  Marshall  was  duly 
elected  to  the  office  of  circuit  court  clerk."  And  he 
states  the  vote: — James  M.  Marshall  199,  and  George 
M.  Kerns  196 ;  there  being  a  majority  of  three  votes 
for  Marshall. 

It  was  proved  by  witnesses  that  the  election  was  not 
held  in  the  fourth  civil  district  of  said  county.  The  offi- 
cer appointed  to  hold  it  failed  and  neglected  to  attend  at 
the  place  of  voting.  There  were  some  fifty  or  sixty 
voters  resident  in  that  district,  and  some  twenty  of 
them  attended  on  the  day  at  the  place  of  voting. 
Tie  coroner  had  notice  before  his  return,  that  the  elec- 
tion was  not  held  in  this  district.  It  was  a  case  of 
wilful  omission  on  the  part  of  the  deputy  appointed  to 


70  ENOXVILLE: 

[Manhail  m.  Kerns.] 

hold  it,  but  we  are  not  prepared  to  say  that  the  neg- 
lect was  for  any  fraudulent  design  to  favor  either  of 
the  candidates.  The  proposed  new  county  of  Union 
was  to  include  this  district,  and  it  was  apprehended 
by  the  officer,  that  if  the  election  were  held  in  the 
district  it  might  prejudice  the  efforts  that  were  then 
being  made  to  establish  the  new  county  by  a  vote  of 
the  people.  The  proposed  new  county  has  never  haci  a 
legal    existence, 

His  honor,  the  Judge,  held  the  election  as  void,  and 
refused  to  induct  the  plaintiff  into  said  office.  Where- 
on the  plaintiff  has  appealed  to  this   Court. 

We  may  premise,  that  each  county  in  the  State  is 
laid  off  into  "districts  of  convenient  size."  (Con.,  Art. 
vi.,  §  15,)  in  which  places  are  designated  for  holding  all 
popular  elections;  1835,  ch.  1,  §  4.  These  districts,  into 
which  the  whole  State  is  divided,  are  justly  considered  a 
very  important  feature  in  our  system  and  policy.  The 
people  being  thus  divided  into  small  communities,  and 
having  in  each  an  organization  of  their  own,  are  the 
better  able  to  carry  out  their  policy  of  self-government, 
as  regards  both  its  smallest  and  greatest  interests.  The 
civil  district  system  is  of  special  value  in  a  popular 
point  of  view,  as  it  enables  every  citizen,  freely  and 
conveniently,  to  exercise  his  elective  franchise,  as  it 
were  at  home  in  his  own  little  community.  In  view  of 
this  policy,  it  is  made  the  imperative  duty  of  the  Sheriff 
^^to  open  and  hold  all  popular  elections  at  the  places 
designated"    in  each    civil  district.     1835,  ch.  2. 

IN'ow  the  present  election  was  not  held  in  one  of  the 
civil  districts.  This  was  an  injury  to  the  people  of 
that  district,  who  were  thus  defrauded  of  their  lawfhl 
right  to  vote  in  the  election  of  their  clerk.     Nor  can 
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it  be  said  that  the  election  was  legally  held,  as  the 
law  required  it  to  be  held  in  every  civil  district. 

The  people  of  an  important  division  of  the.  county 
being  thus  deprived  of  their  privilege  of  voting,  the 
officer's  return  is  no  reliable  evidence  that  the  person 
returned  as  elected  was  the  choice  of  the  people  in  the 
county.  If  the  election  had  been  held  in  this  omitted 
district,  the  result  might  have  been  diflferent.  To  hold 
the  election  valid,  would  be  of  dangerous  tendency;  for, 
if  one  district  may  be  omitted,  more  than  one  may  be 
omitted,  and  the  election  be  placed  very  much  in  the 
power  of  the  officer. 

We  do  not  think  the  motive  of  the  officer  material 
to  the  question.  The  injury  to  the  public  is  the  same, 
whether  the  omitted  duty  be  the  iresult  of  corrupt  mo- 
tives or  of  mere  negligence.  In  either  case  the  public 
has  been  deprived  of  an  important  and  highly  valued 
right. 

We  rest  the  case  simply  upon  the  ground  that  the 
election  was  not  legally  held,  because  not  held  in  all 
the  civil  districts  of  tiie  county.  The  people  of  the 
county  are  the  appointing  power;  and  the  power  not 
being  legally  exercised,  not  fiilly  exercised,^  the  plain- 
tiff is  not,  in  fact,  or  in  legal  effect,  appointed  to  the 
office. 

The  Sheriff's  return  is  pt^ima  facie  evidence  of  the 
Section.  But  certainly  it  was  competent  to.  falsify  it, 
by  the  truth  of  witnesses,  as  was  done  in  the  present 
case. 

We  see  no  reason  why  the  present  incumbent,  or 
other  citizen  of  the  county  interested  as  ^  citizen  in 
the  appointment,  might  not  be  permitted  to  offer  legal 
opposition  to  a  false  and  void  election.     And  s^ch  fact 
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appearing  to  the  Judge,  he  should  deem  it  his  duty  to 
refuse  to  qualify  and  induct  the  pretender  to  the  office. 
Affirm  the   judgment. 


BiaJFOED  V8.  The  State. 

PaoBKOUTOB.  Selling  ^irituaua  liquors  to  tUmes,  Arretl  of  judgment.  The 
Act  of  1843,  ch.  141,  §  8,  expressly  declares  that  no  prosecator  shall  be 
neceasarj  upon  any  indictment  against  a  party  charged  with  a  Tiolation  of  the 
first  and  second  sections  of  the  act;  and  if  it  appear  from  the  record  that  the 
indictment  was  returned  into  court  a  true  bill,  though  there  be  nothing  to 
show  that  the  indictment  was  sent  by  the  Attorney  General  esp  <ffieio^  the 
court  will,  after  verdict,  presume  the  indictment  was  submitted  to  the  Grand 
Jury  in  the  mode  contemplated  by  the  statute. 

Bedford  was  indicted  in  the  circuit  court  of  McMinn 
county,  for  retailing  liquors  to  a  slave.  The  indictment 
was  signed  by  George  W.  Bridges,  the  Attorney  General, 
in  his  official  character.  Upon  the  back  of  the  indict- 
ment, the  only  endorsement  was  "  Indictment.  The  State 
V8.  Seth  Bedford.  A  True  Bill,  William  H.  Ballew,  fore- 
man of  the  Grand  Jury."  From  the  record  it  appeared 
that  the  indictment  had  been  returned  into  court  endors- 
ed as  above  stated.  At  the  August  Term,  1852,  of  the 
court,  GooDALL,  Judge,  presiding,  there  was  a  trial  and 
verdict  of  conviction,  whereupon  the  defendant  moved  in 
arrest  of  judgment.  The  motion  was  overruled,  judg- 
ment pronounced  in  conformity  to  the  verdict,  and  Bed- 
ford appealed  in  error. 
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Teewhttt,  for  Bedford. 

Attokney  General,  for  the  State. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  convicted  in  the  circuit  court 
of  McMinn  county  of  the  offence  of  seUing  spirituoua 
liquor  to  a  davSy  under  the  act  of  1843,  ch.  141. 

Reasons  in  arrest  of  judgment  were  filed,  and  being 
overroled,  an  appeal  in  error  has  been  prosecuted  to  this 
conrt. 

The  principal  reason  relied  upon  is,  that  there  is  no 
prosecutor  marked  upon  the  indictment ;  nor  is  there  any 
endorsement  thereon  showing  that  it  was  sent  by  the  At- 
torney General  ex  officio, 

Hiis  is  no  sufficient  reason  for  arresting  the  judgment. 
1st.  The  third  section  of  the  Act  upon  which  this  indict- 
ment is  founded,  in  express  terms  declares  ^^  that  no  pros- 
ecutor shall  be  necessary  on  any  indictment  under  the 
first  and  second  sections  of  this  Act." 

2d.  No  exception  can  be  taken,  at  least  after  verdict,  to 
the  omission  of  the  record  to  show  that  the  indictment 
was  sent  by  the  Attorney  General  ex  qfficio.  The  record 
shows  that  it  was  found  a  true  bill,  in  proper  form,  and 
returned  into  court  by  the  grand  jury.  It  could  have  been 
sent  no  otherwise  than  ex  offioioy  by  the  Attorney  General, 
whose  official  signature  it  bears.  And  in  favor  of  the  pro- 
ceedings of  a  court  of  general  jurisdiction,  it  is  a  reason- 
able presumption,  that  the  indictment  was  sent  to  the 
Grand  Jury  in  the  mode  contemplated  by  the  statute ; 

and  more  especially  should  this  presumption  prevail  over 
6 
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the  objection,  taken  in  the  form  and  stage  of  the  proceed- 
ings presented  in  this  record. 
Judgment  affirmed. 


Eetth  and  Forrest,  adm^rs.  vs.  MErrcALr  esfr.^  dkc. 

BiTiTOB.  Praetioe,  When  ten  yean  hare  elapsed  after  the  ren^llon  of  a  jndg« 
ment— the  parties  thereto  having  died  in  the  mean  time— In  order  to  revire 
the  judgment,  the  proper  practice  is,  that  the  partj  representing  the  deceased 
plaintiff  should  make  soggestion  (supported  by  proof)  of  the  death  of  tlM 
original  parties,  and  more  the  Court  that  teire  faeiM  issue  to  reviTe  the  judg* 
ment  in  the  name  of  the  origbal  parties. 

Sami.  8ame^  Scire  faeiat.  If  a  seire  faeia*  which  issuet  to  veTiTO  a  Jndg* 
ment  in  the  name  of  the  repreeentatiTCs  of  deceased  parties,  oontatns  no  recfc* 
tal  that  there  was  an  order  of  Court  directing  its  issuance,  it  is  defectiTe,  and 
a  demuirer  thereto  will  be  snstafaied. 

This  was  a  proceeding  npon  a  scire  faoiaa  issued  in  the 
manner  and  for  the  purpose  stated  in  the  opinion.  At 
the  August  Term,  1852,  of  the  circuit  court  for  McMinn 
county,  Gkx>DALL,  Judge,  presiding,  there  was  judgment 
for  the  plaintiff,  and  the  defendants  appealed  in  error. 

W.  F.  EEim,  for  plaintiffs  in  error  argued :  The  scire 
facias  does  not  show  that  it  was  issued  by  the  direction 
of  the  court,  nor  does  it  show  the  authority  on  which 
it  was  issued.  After  the  lapse  of  seven  years  a  scire  fEicias 
cannot  issue,  except  upon  a  motion  at  bar ;  and  after  the 
lapse  of  ten  years  it  can  be  done  only  on  affidavit. 
Comyn's  Dig.  515,  516 ;  yet  in  this  case  the  dork  iasa* 
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ed  a  scire  facias  after  the  lapse  of  nearly  eleven  years, 
withont  the  death  of  either  the  plaintiff  or  'defendant 
having  been  suggested  of  record,  and  withont  any  direc- 
tion whatever  from  the  conrt  that  it  shall  issne.  The 
record  of  the  judgment  mnst  be  in  conrt,  for  it  is  the  war- 
rant and  foundation  of  the  scire  facias;  and  if  the  record 
has  been  lost  or  destroyed,  no  scire  fSstcias  can  be  award- 
ed, but  the  party  must  seek  another  remedy.  Comyn's 
Dig.  516.  Bee  also  Zcmsvng  vs.  Lyons^  9  Johns.  Bep.  84 ; 
Bcmk  of  N.  T.  vs.  Edm^  17  Johns.  Eep.  105. 

Tan  Dtkb,  for  defendant  in  error. 

ToTTEsr,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  a  9cvre  faciaSy  issued  the  24th  of  August, 
1850,  to  revive  and  bave  execution  of  a  judgment  ren- 
dered in  the  circuit  court  of  McMinn,  at  December 
Term,  1839,  for  one  hundred  and  forty  dollars  and  fifty 
cents,  in  fitvor  of  Smith  against  ITetherland.  It  issues  in 
the  name  of  Charles  Metcalf,  as  executor  of  said  Smith, 
against  Keith  and  Forrest  as  administrators  of  said  Neth- 
erlands 

The  case  is  involved  in  a  maze  of  pleading  not  mate- 
rial to  be  noticed,  as  we  consider  the  sd/re  facias  defec- 
tive, and  the  demurrer  to  the  third  plea  goes  back  to 
the  first  error. 

Where  no  execution  has  been  issued  on  a  judgment 
within  a  year  after  its  rendition,  the  presumption  is,  that 
it  is  satisfied,  and  a  aoi/re  facias  is  necessary  to  revive  it 
before  an  execution  can  regularly  issue.  Hess  vs.  Sims^ 
1  Yer.  R.  143;  Cabmess  vs.  OarreU,  1  Yer.  R.  491. 

And  after  a  period  of  ten  years  from  the  rendition  of 
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the  judgment,  the  presumption  that  it  has  been  released 
or  satisfied  becomes  so  fortified  by  lapse  of  time,  that 
the  scire  fadm  can  only  issue  by  order  of  the  Court, 
made  on  motion  and  supported  by  affidavit  that  the  judg- 
ment remains  in  force  and  unsatisfied.  The  presumption 
being  thus  repelled,  the  Bcvre  facias  is  ordered  as  a  mat- 
ter of  right. 

But,  after  the  lapse  of  twenty  years,  the  defendant 
must  have  notice  of  the  motion  and  affidavit;  and  there- 
on the  court  may  exercise  its  discretion,  and  allow  or 
reibse  the  motion  as  may  seem  proper  in  the  case.  Such 
is  the  practice  at.  the  common  law,  and  we  are  not  aware 
that  it  has  been  changed  by  any  statute;  nor  should  it 
be,  for  it  seems  very  reasonable  and  proper  in  itself. 
6  Com.  Dig.  Pleader,  522 ;  Hmdisby  vs.  Bv/meyy  2  Salk. 
698 ;  2  Tidd  Pr.  1007 ;  Lansmg  vs.  LyonSy  9  Johns.  E. 
84;  Bwnk  of  N.   T.  vs.  Eden,  17  Johns  R.  106.- 

Now,  in  the  present  case,  the  scire  facias  was  issued 
more  than  ten  years  after  the  rendition  of  the  judgment ; 
and  it  does  not  appear  in  its  recitals  that  any  order  of 
court  was  made  allowing  it  to  be  issued.  For  this,  it 
is  bad  upon  demurrer.  The  proper  practice  in  the  pres- 
ent case  was,  for  the  plaintiff  below  to  appear  in  court 
and  make  suggestion,  supported  by  proof,  of  the  death 
of  the  original  parties,  that  the  present  parties  are  their 
personal  representatives,  and  thereon  to  move  the  court 
that  sci/re  facias  issue  to  revive  the  judgment  and  liave^ 
execution  thereof. 

The  judgment   of   the  circuit  court  will  be  reversed, 
and  judgment  here  entered  for  the  plaintiffs  in  error. 

Judgment  reversed. 
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Febbell  v8.  Aldeb,  Adm^r. 

Nkw  Tbial.  Number  that  may  be  granted— Ad  of  1801,  e^  6,  §  69.  No  more 
than  two  new  triak  can  be  granted  when  the  trials  have  been  had  upon  the 
faeU  and  meriU  of  the  caee.  If  more  than  this  number  haye  been  granted, 
and  the  record  is  aOent  as  to  the  reason  therefor,  the  court  will  presume  that 
the  last  was  granted  upon  the  merits  and  not  for  any  special  cause,  excepted 
bj  ju^dal  construction  from  the  inhibition  of  the  Act  oi  1801,  ch.  6,  §  59. 

Bill  of  Excsftions.  When  to  be  taken  and  eigned.  Practice.  A,  biQ  of  ezoep- 
tions  relates  to  matter  excepted  to  at  the  trial  and  ascertained  before  the 
yerdict  It  is  not  requisite  that  it  be  formally  signed  before  the  trial  is  at  an 
end ;  it  is  sufficient  if  the  exception  be  taken  at  the  trial  and  noted  by  the 
Ckrart,  and  it  may,  during  the  term,  be  reduced  to  writing  and  signed  by  the 
Judge,  or  the  Judge  may,  in  a  special  case,  make  an  express  order,  allowing 
a  farther  time  to  prepare  it 

The  judgment  in  this  case  was  rendered  in  the  manner 
stated  in  the  opinion  at  the  May  Term,  1851,  of  the 
circuit  court  for  Claiborne  county,  Andebson,  R.  M., 
Judge,  presiding.    The  plaintiff  appealed  in  error. 

Skeed  &  Tehple  and  Hsisedell,  for  plaintiff  in  error, 
cited  1  Humph.  16;  Meigs'  Dig.  1867. 

Pbck  and  Maykabd  for  defendant  in  error. 

Totten,  J.,  delivered  the  opinion  of  the  court. 

The  action  is  covenant  on  a  warranty  of  title  to 
land.  The  defendant  pleaded  covenants  performed  and 
a  special  plea  allegeing  champerty  in  the  contract. 
At  the  first  trial  there  was  verdict  for  the  plaintiff, 
and  a  new  trial  was  granted.  At  the  second  trial, 
January  9,  1841,  a  verdict  and  judgment  were  ren- 
dered for  the  plaintiff;  the  defendant  thereon  appealed 
to  this  court,  where  the  judgment  was  reversed  and 
the  cause  remanded  for  another  trial.  A  third  trial 
was  had :  verdict  for  the  plaintiff  and  new  trial  granted. 
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At  Jannary  Term,  1851,  a  fourdi  trial  was  had:  verdict 
for  the  plaintiff  for  seven  hundred  and  eight  dollars  and 
nineteen  cents,  and  a  new  trial  granted.  And  at  May 
Term,  1851,  on  a  fifth  trial,  there  was  a  verdict  for 
the  defendant.  The  plaintiff  thereon  moved  the  conrt, 
to  render  judgment  n/unc  pro  timoy  in  his  fevor,  on  the 
verdict  found  at  January  Term,  1851,'  which  the  court 
revised,  and  rendered  judgment  for  defendant,  whereon 
the  plaintiff  appealed  in  error  to  this  court. 

1.  We  think  the  court  erred  in  refusing  to  render 
judgment  on  the  fourth  verdict  in  the  case.  The  second 
verdict  was  set  aside  for  errors  of  law  committed  by  the 
court;  but  as  to  the  first,  third  and  fourth  verdicts  no 
such  error  or  other  irregularity  appears  of  record. 

By  the  Act  1801,  ch.  6,  §  69,  not  more  than  two 
new  trials  shall  be  granted  to  a  party  in  the  same  cause. 
That  is,  where  the  trial  has  been  upon  the  facts  and 
merits  of  the  case.  But  the  Act  does  not  apply  to  motions 
for  new  trial,  founded  upon  errors  of  law  committed  by 
th6  cotgrt,  or  misconduct  on  the  part  of  the  jury,  or 
the  like  cause.  These  are  to  be  considered  as  excep- 
tions to  the  general  rule  declared  by  the  stutute.  And 
if  the  record  be  silent  as  to  the  cause  for  which  the 
new  trial  was  granted,  we  are  to  presume  that  it  was 
granted  upon  the  merits,  and  not  for  any  special  cause, 
excepted  by  judicial  construction,  from  the  inhibition  of 
the  statute.  TroU  vs.  West^  Meigs'  B.  166,  Turner  vs. 
jRoMy  1  Humph.  B.  16.  The  proper  practice,  under  this 
restrictive  statute,  is  to  state  in  the  order  the  cause  for 
which  the  new  trial  is  granted. 

2.  A  bill  of  exceptions  taken  at  the  final  trial  is  relied 
upon  by  defendant's  counsel,  to  show  that  the  new  trials 
were  granted,  not  upon  the  merits,  but  for  misdirection 
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on  the  part  of  the  judge.  It  states,  imperfectly,  the 
unpresBioiis  of  the  judge  as  to  what  occurred  at  the 
former  trials. 

We  camxot  regard  it  as  a  valid  bill  of  exceptions  or 
as  forming  any  part  of  the  record  in  the  case. 

A  bill  of  exceptions  is  for  matter  excepted  to  at  the 
trial  and  ascertained  before  the  verdict.  It  is  not  requisite 
that  it  be  formally  signed  before  the  trial  is  at  an  end. 
It  is  suiScient  if  the  exception  be  taken  at  the  trial 
and  noted  by  the  court;  and  it  may,  during  the  term, 
be  reduced  to  form  and  signed  by  the  judge.  WoSJUm 
vs.    U.  StaU»,  9  Wheaton,  657. 

In  ex  parte,  Martha  Bradstreet,  4  Peters'  B.  106,  the 
court  say  it  would  be  dangerous  to  allow  a  bill  of 
exceptions  of  matters  dependent  on  memory,  at  a  dis- 
tant period,  when  the  Judge  may  not  accurately  recol- 
lect them,  and  he  ought  not  to  allow  it.  If  the  party 
intends  to  take  a  bill  of  exceptions  he  should  give 
notice  to  the  judge  at  the  trial;  and  if  he  does  not 
file  it  at  the  trial,  he  should  move  the  judge  to  assign 
a  reasonable  time  within  which  he  may  file  it.  But 
we  think  that  the  time  should  be  limited  to  the  term 
when  the  trial  is  had;  unless  the  judge  shall  deem  it 
proper,  in  a  special  case,  to  make  an  express  order  in 
tilie  term,  allowing  a  farther  time  to  prepare  it. 

The  judgment  of  the  circuit  court  will  be  reversed^ 
and  judgment  rendered  for  the  plaintifiT,  as  before  indicated. 

Judgment  reversed. 
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MoYEBS  far  SmiiKs  use  vs,  Inman. 

Etidknci.  DeelaraHoM  of  a  nominal  party  made  after  he  Juu  parted  with  hU 
interest  in  the  mhfeet  matter  of  the  suit.  The  declarations  or  admissions  of  a 
party,  though  non^al  plaintiff  in  the  suit,  made  after  he  has  parted  with  his 
interest  in  the  matter  and  another  party  has  acquired  the  exdnsive  right  in 
the  same  subject  matter,  cannot  be  admitted  in  evidence  to  disparage  the  right 
or  title  of  the  latter,  however  it  may  affect  the  party  himself  making  such 
declarations  or  admissions. 

This  suit  was  tried  at  the  March  Term,  1852,  of  the 
circuit  court  for  Cocke  county,  Anderson,  Judge,  presi- 
ding, when  there  was  judgment  for  the  defendant,  and 
a  new  trial  being  reftised,  the  plaintiff  appealed  in  error. 

Caswell  &  Swann,  for  plaintiff  in  error,  insisted  that 
the  declarations  of  Moyers,  after  he  had  parted  with  his 
interest  to  Smith,  should  not  be  received,  and  cited 
Qreenl.  Ev.  §§  171,  172,  180;  1  Stark  Ev.  28,  and 
Note  A. 

Snbbd  &  Temple,  for  defendant  in  error,  cited  3  Hayw. 
255;  Meig's  Dig-  470,  6. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  before  a  Justice  of  the 
Peace  of  Cocke  county,  upon  a  note  imder  seal,  execu- 
ted by  Inman  to  Moyers  for  seventy-five  dollars,  payable 
in  current  Bank  notes,  at  twelve  months,  and  dated  22d 
July,  1848 ;  which  note  was  afterwards  sold  and  transfer- 
red, by  delivery,  to  Smith,  who  commenced  the  present 
suit  thereon,  on  the  16th  of  August,  1849. 

The  Justice  rendered  judgment  for  the  plaintiff,  and 
the  cause  was  removed  by  certiorari  into  the  circuit 
court  of  Cocke  county,  by  the  defendant 
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On  the  trial  in  the  circuit  court,  the  defendant  was 
permitted  to  give  in  evidence  to  the  Jury  the  admissions 
of  Moyers,  the  payee  and  nominal  plaintiff,  made  after  the 
trcmsfer  ofsodd  note  to  Smithy  to  establish  that  said  note  was 
founded  on  a  gcmvmg  consideration.  This  was  objected 
by  the  plaintiff,  but  the  objection  was  overruled,  and  the 
only  question  necessary  to  be  considered  is,  was  the  evi- 
dence admissible!  We  think  not.  It  is  clear,  that  Mey- 
ers was  an  incompetent  witness,  upon  the  technical 
ground  merely  of  being  a  party  to  the  suit ;  though,  under 
our  act  of  1826,  ch.  29,  but  a  nominal  party.  Such  is 
the  settled  course  of  decision  in  this  State,  which  we  are 
not  disposed  to  disturb.  Anderson  vs.  Brodie^  7  Yer. 
R.  297;  Boans  vs.  6ttlb$^  6  Humph.  406. 

But  it  by  no  means  follows,  as  a  consequence  of  the 
rule  just  stated,  as  seems  to  have  been  assumed  by  his 
Honor,  that  because  Moyers  could  not  himself  be  admit- 
ted to  testify,  therefore  his  admissions  were  competent 
evidence  against  Smith,  without  regard  to  the  time  such 
admissions  may  have  been  made.  Whatever  difference 
of  judicial  opinion  may  be  found  to  exist  upon  this  ques- 
tion, the  weight  of  American  authority  clearly  establishes, 
that  the  declarations  or  admissions  of  a  party,  though 
nominal  plaintiff  in  the  suit,  made  at  a  period  after  he 
has  parted  with  his  interest  in  the  matter,  and  another 
person  has  acquired  the  exclusive  right  in  the  same 
subject  matter,  cannot  be  admitted  in  evidence  to  dis- 
parage the  right  or  title  of  the  latter,  however  it  may 
affect  the  party  himself  making  such  declaration  or 
admission. 

This  most  just  and  equitable  doctrine  will  be  foimd, 
says  Mr.  Greenleaf,  (Vol.  1,  §  180,)  to  apply,  not  only 
to  admissions  made  by  bankrupts  and  insolvents,  but  to 
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the  caeeB  of  vendor  and  vendee,  payee  and  endorsee, 
grantor  and  grantee ;  and,  generally,  to  be  the  pervading 
doctrine  in  all  cases  of  rights  acqnired  in  good  £uth, 
previous  to  the  time  of  making  the  admissions  in  qnea- 
tion.  See  cases  referred  to;  Note  2;  /^.  §§  171) 
172,  173. 

It  follows  that  the  judgment   must  be  reversed,  and 
the  cause  be  remanded  for  a  new  trial. 


BiLLmosLY  V8.  Baioon  et  aU. 

SuKXABT  Peoobidino.  MoUon  againtt  Shmff  for  an  inn^fhient  rtiwm.  lU- 
fence  thai  fnay  be  made  thereto.  The  remedy  giyen  by  the  Statute  iy 
motion  agUQSt  an  officer  for  official  delinqaeney,  Is  merely  a  sabstitute  for  the 
more  tedioas  aad  expeoaiye  common  law  remedy  of  an  action  on  the  case ; 
oonsequently,  whatever  would  constitute  a  valid  defence  for  the  officer  in  an 
action  on  the  case,  is  equally  available  as  a  defence  in  the  proceeding  by 
motion. 

Snaairr.  When  not  liable  for  an  inti^fieient  return.  A  Sheriff  is  not  liable  to 
the  pUintlff  for  an  insufficient  return,  if  the  delinqaency  is  attributable  to  a 
statement  of  fiusto  made  to  the  Sheriff  by  the  agent  of  the  plaintiff. 

This  was  an  appeal  in  error  from  the  judgment  of  the 
circuit  court  of  Bledsoe  county,  at  its  July  Term,  1852 ; 
GtoovjjjLj  Judge,  presiding. 

W.  B.  Beesb,  Jr.,  for  plaintiff  in  error. 

Hyde,  for  defendants  in  error. 
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MoKiKNKTy  J.,  delivered  the  opinion  of  the  court. 

This  was  a  motion  for  judgment  against  the  defendant, 
Bankin,  as  former  Sheriff  of  Marion  county,  and  his 
sureties,  for  failure  to  make  due  and  proper  return  of 
an  execution,  placed  in  the  hands  of  one  of  his  deputies,  in 
favor  of  the  plaintiff,  against  one  Smith,  for  four  hundred 
and  ninety-three  dollars  and  twenty-seven  cents,  issued  from 
the  office  of  the  circuit  court  of  Bledsoe  county.  The 
motion  was  refused  by  the  circuit  court,  and  the  case 
comes  here  by  an  appeal  in  error. 

The  r^tim  is  as  follows:  ^^Come  to  hand  the  24th 
Sept.,  1850.  Levied  on  one  hundred  and  thirty  acres 
of  land  on  the  north-west  side  of  Sequatchy  river,  in 
the  first  civil  district  of  Marion  county,  adjoining  the 
lands  of  Jeremiah  Hatfield,  Williams'  heirs  and  others, 

this  26th  1850."        «E.  A.  I^ob,  Dep.  Sh'ff." 

'^Offered  the  within  land  for  sale  at  the  court-house 
door,  and  there  was  no  bidder.  This  8th  November, 
1850.  E.  A.  Lbaoe,  Dep.  Sh'ff." 

On  the  hearing  in  the  circuit  court,  it  was  proved,  that 
said  execution  was  placed  in  the  hands  of  said  Deputy 
Sheriff,  by  tibe  son  of  the  plaintiff,  who  at  the  same  time, 
informed  said  deputy,  that  the  defendant  in  the  execu- 
tion had  no  periKmal  property ^  but  that  he  had  a  piece 
of  land,  which  must  be  levied  on  forthwith,  or  he  might 
make  way  with  that  also;  and  urged  said  deputy  to  go 
and  levy  on  the  land  immediately,  and  he  accordingly 
made  the  levy  on  the  land  the  same  day. 

The  question  upon  this  record,  is  not,  as  to  the  suffi- 
ciency of  the  retwmj  in  itself  considered;  nor  as  to  the 
duty  imposed  by  law  upon  the  officer  in  such  case;  but 
simply  this :  whether  or  not  the  plaintiff,  upon  the  proof 
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in  this  case,  can  hold  the  Sheriff  liable  to  a  judgment 
on  motion  for  the  insufficiency  of  the  return;  and  we 
hold  it  to  be  clear  that  he  cannot. 

The  remedy  given  by  the  statute,  hy  motion^  is  merely 
a  substitute  for  the  more  tedious  and  expensive  common 
law  remedy  of  an  action  on  the  ease;  consequently, 
whatever  would  constitute  a  valid  defense  for  the  officer 
in  an  action  on  the  case,  ought  to  be  equally  available 
as  a  defense  in  the  statutary  proceeding  by  motion. 

There  is,  as  declared  by  Lord  Mansfield,  an  essential 
difference  between  actions  of  trespass  and  actions  on  the 
case.  The  former  are  stricH  jwris ;  but  the  latter  are 
founded  upon  the  mere  justice  and  conscience  of  the 
plaintiff's  case,  and  are  in  the  nature  of  a  bill  in  equity. 
Hence,  whatever  in  equity  and  good  conscience  would, 
under  the  circumstances  of  the  case,  preclude  the  plain- 
tiff from  a  recovery,  may  be  given  in  evidence,  under 
the  general  {s9rie,  to  defeat  the  action.  1  Chitty's  PL 
p.   649,  American  ed.,  1840. 

To  declare  in  this  case,  that  the  plaintiff  might  hold 
the  sheriff  responsible  for  a  Tetivm  made,  upon  a  state- 
ment of  facts  furnished  by  his  own  agent,  and  at  his 
own  urgent  solicitation,  is  a  proposition  too  monstrous 
to  require  more  than  to  be  stated.  There  is  no  error 
in  the  judgment,  and  it  will  be  affirmed. 
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Huff  &  Wallin  vs.  Miller  &  Woods. 

Pkaoticb.  Writ  of  error.  Mmvor.  Scire  faeia$.  If  after  judgment  in  an  in- 
ferior Conrt^  against  two  or  more  defendants,  one  of  them  die,  (he  sonrhing 
defendants  maj  bring  a  writ  of  error,  and  if  the  administrator  of  the  deceased 
defendant  wishes  also  to  prosecnte  the  writ  of  error,  the  proper  practice  is  to 
BQggest  and  prove  the  death  of  his  intestate,  and  thereupon  a  aeirefaeiM  wiU 
be  awarded  at  the  instance  of  the  administrator,  uniting  the  twofold  office  of  a 
tetrefadoM  to  reriye  the  decree  agunst  the  administrator  and  a  aeirefadai^  ad 


The  facts  necessary  to  be  stated  are  contained  in  the 
opinion. 

Peck,  for  WaUin  &  Huff. 

Maykabd,  for  Miller  &  "Woods. 

MoEhtkey,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  brought  to  reverse  a  decree 
in  chancery,  and  sought  to  be  prosecuted  under  the  Act 
of  1811,  ch.  72,  §  12,  by  filing  a  certified  transcript  of 
the  record  with  the  clerk  of  this  court.  A  prelimi- 
nary question  of  practice  is  submitted  for  our  determi- 
nation, arising  upon  the  following  state  of  facts.  At  the 
May  Term,  1851,  Miller  &  Woods  obtained  a  decree 
against  HuflT  &  Wallin  for  five  hundred  and  eighty 
dollars  and  ninety  cents  besides  costs.  On  the  13th  of 
May,  1862,  before  the  expiration  of  twelve  months  from 
the  rendition  of  the  decree,  a  transcript  of  the  record 
was  filed  in  this  court. 

After  the  final  decree,  but  before  the  filing  of  the 
record  with  the  clerk  of  this  court,  Wallin,  one  of 
the  defendants,  died ;  and  his  administrator  seeks  to  join 
with  Huff,  the  surviving  defendant,  in  the  prosecution 
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of  this  writ  of  error,  without  having  taken  any  other 
step  than  merely  to  join  in  filing  the  record,  and  in 
the  execution  of  the  bond  for  the  prosecution  of  the 
writ  of  error.  And  the  question  is,  can  he  be  allowed 
to  do  so?    We  think  not 

The  right  of  the  administrator  of  Wallin  to  prose- 
cute a  writ  of  error  to  reverse  the  decree  against  his 
intestate,  if  erroneous,  cannot  be  questioned.  But,  under 
the  circumstances  of  this  case,  a  different  practice  must 
be  adopted  from  that  required,  by  the  Act  of  1811, 
were  the  party  himself  living,  and  applying  for  the 
writ  of  error. 

We  know  of  no  settled  practice  in  this  court,  in  a 
case  like   the   present;  and   in    establishing   a   rule    of 
future  practice  it  seems  to  us  proper,  and  indispensable, 
that  the  death  of   Wallin  should  be  first  suggested  to 
the    court,    and    proved ;  and    that,    thereupon,  a  scire 
fadoB  should  be  awarded,  at  the  instance  of  the  admin- 
istrator, uniting  the  twofold   office  of  a  m/te  facias  to 
revive  the  decree  against  the  administrator,  and  a  scite 
facias  ad  a/ndiendum  errores.    And  this  course  the  admin- 
istrator  may  pursue    in   the   present   case.     Should    he 
decline  to  do  so,  there  can  be  no  doubt  of   the  right 
of  Huff,  upon  the  suggestion  of   Wallin's  death,  since 
the  decree  was  rendered,  to  prosecute  the  writ  of  error 
alone.     It    is    unquestionably  true,  that    where  a    joint 
judgment  is  rendered  against  several  persons,  the  writ  of 
error,  to  reverse  such  judgment,  must  be  brought  jointly  in 
the  names  of  all  the  parties,  if  living.    If  some  refuse 
to    join  in  the  prosecution  of   the  writ  of    error,  they 
must  be  summoned,  and  served,  before  the  others  can 
proceed  alone.    4  Terger  148;  Tidds'  Prac. 
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Bat  if,  after  judgment,  one  of  the  parties  shonld  die, 
it  seems  that  the  surrivor  may  bring  a  writ  of  error. 
3  BL  Com.,  407,  note  8;  1  Stra.,  234. 


Peabce  v$,  Hawkins. 

Omcnnu  Ada  of  an  qffleer  de  facto  m  they  ajj^eet  third  penoiu,  a$id  oi  affecting 
km&df.  One  who  is  ineligible  to  tlie  ofioe  of  constable,  although  inreeted 
vith  the  fonns  of  office,  and  altboagh  hie  official  acta  will  be  deemed  good  and 
TtKd  as  to  third  persona,  in  the  same  manner  aa  if  he  were  an  officer  de  Jure, 
eannot,  when  put  on  his  own  defense,  Jnstify  under  his  office. 

This  was  an  action  of  Trover  in  the  drcnit  conrt  of 
Bradley  connty.  At  the  September  Term,  1851,  Eetth, 
Judge,  presiding,  there  was  judgment  for  the  defendant, 
amd  plaintiff  appealed  in  error.  The  only  facts  neces- 
sary to  be  noticed  are  stated  in  the  opinion. 

TREWflrrr,  for  plaintiff  in  error,  cited  M.  &  Terg.,  287 ; 
■  6  Yerg.,  271;  2  Ter.,  837;  6  Tenn.  Eep.  123;  9  Mass. 
Eep.,  235;   10  Ihid.y  301. 

Bowles  and  Gattt,  for  defendant  in  error,  the  latter 
of  whom  insisted  that,  an  officer  de  facto  is  bonnd  to 
do  the  duties  of  his  office,  and  is  liable  for  failing  to  do 
80  in  the  same  manner  as  if  he  were  an  officer  dejtire* 
8  Ire.  R,  171-74;  Bank  of  the  Umied  States  vs.  Dan- 
dridge^  12  Wheaton's  R,  878 ;  Dean  vs.  Chidley^  10  Wen- 
dal,  254. 


116     166 


1 


88  KNOXVILLE: 


[Pearoe  v$.  Hawkins.] 


An  officer  de  facto  may  defend  his  acts,  as  such,  under 
legal  process.  PaUen  vs.  Luther^  3  Johnson's  R.,  431 ; 
Berryman  vs.  Wise^  4  Tenn.  R.,  366.  Where  an  action 
has  been  commenced  by  an  officer  de  fddo  of  a  corpo- 
ration, no  other  person  claiming  the  right  to  act  as  the 
officers  of  the  corporation,  the  defendant  cannot  be  per- 
mitted to  show,  for  the  purpose  of  defeating  the  action, 
that  the  officers  were  illegally  elected.  Angel  &  Ames, 
224-5,  §  4,  page  226. 

When  one  acts  under  a  colorable  title  to  an  office, 
his  title  can  only  be  examined  before  the  supreme  court, 
and  that  directly.  McEinn  vs.  SomerSy  1  Penn.  R.,  297 ; 
U.  S.  Digest.,  vol.  3,  page  72;  7  Johnson's  R,  649. 
Where  an  officer  attempts  to  enforce  a  legal  right  by 
action,  he  must  show  himself  properly  qualified;  but 
where  the  action  is  against  the  officer,  it  is  sufficient  if 
he  is  shown  to  be  an  officer  de  facto.  Fettermcm  vs. 
HophmSy  5  Watts,   639. 

In  justifying  an  entry  under  legal  process,  it  is  not 
necessary  to  prove  the  fact  that  the  officer  was  (Mie  de 
jure  as  well  as  de  facto.  Dotty  vs.  Oorharrby  4  Pick., 
487;  U.  8.  Digest,  3  vol.,  72. 

ToTiEN,  J.,  delivered  the  opinion  of  the  court. 

Trover  for  a  horse.  The  defendant  justifies  the  seizure 
and  sale  of  the  property  in  question,  in  virtue  of  his 
office  of  constable,  and  the  process  in  his  hands.  But  as 
he  was  resident  in  the  tenth  civil  district  when  elected 
constable  for  the  eleventh,  he  was  inelligible  to  the  office, 
and  his  appointment  was  void. 

And  in  an  action  against  him  for  an  alleged  tres- 
pass, he  cannot  defend  and  justify  the  act,  as  being  done 
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m  virtue  of  his  office,  when  it  is  made  to  appear  that 
he  has  no  title  thereto,  and  that  his  assumed  appoint- 
ment was  illegal  and  void. 

It  is  true,  that  being  invested  with  the  fonns  of  office, 
his  official  acts  will  be  deemed  good  and  valid  as  to 
third  peisons  in  the  same  manner  as  if  he  had  been 
an  officer  de  jure.  But  when  put  on  his  own  defense, 
he  cannot  justify  under  his  office,  if  it  appear  that  he 
is  not  a  legal  officer,  but  only  an  officer  de  facto.  If 
this  were  not  so,  then  there  is'  no  difference  between  a 
legal  and  an  illegal  appointment  to  office,  and  an  officer 
de  facto  is  the  same  as  an  officer  de  jv/re^  which  is  absurd. 

Beverse  the  judgment,  and  remand  the  cause  for  a  new 
trial. 


CoLViLLE  V8.  Neal  amd  Sellees,  Adm^rs. 

JtrusDionoii.  Juti^  of  the  pMce.  JSxeeutum  iaminff  m  <me  county  uponjudg* 
ment  rendered  in  another.  An  execution  iflsued  in  one  county  upon  a  judgment 
rendered  in  anotiier,  in  pursuance  of  the  provisions  of  the  Act  of  1806,  ch.  66, 
g  4,  nmsl  recite  the  fact  that  it  is  issued  on  an  execution  certified  from  ihe 
county  in  which  the  judgment  was  rendered,  and  parol  or  extrinsic  proof  will 
not  be  heard  to  supply  the  omission. 

The  defendants  in  error  recovered  a  judgment  against 
Pennington  and  the  plaintiff  in  error,  as  stated  in  the 
opinion,  and    executions   issued  as  therein  stated.     The 

pUttutiff  in  error,  after  the  levy  of  the  execution  upon 
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his  property  in  Khea  county,  npon  his  petition  obtained 
writs  of  certiorari  and  supersedeas  for  the  purpose  of 
quashing  the  execution  in  the  circuit  court.  At  the 
July  Term,  1852,  KJEira,  Judge,  presiding,  judgment 
was  rendered,  from  which  the  plaintiff  in  error  appealed. 

Smith  and    TKEwnrrr,    for    plaintiff    in  error,   cited  6 
Yerg.,  481. 

Gatjt,  for  defendants  in  error. 

ToTTEN,  J.,  delivered  the  opinion  of  the   court. 

It  appears  that  Neal  and  Sellers,  the  plaintiffs  in  the 
court  below,  recovered  judgment  against  Henry  Pen- 
nington and  said  Colville,  the  latter  as  stayor,  before  a 
justice  Ford,  in  Warren  county,  on  the  20th  August,  1842^ 
for  ninety-five  dollars  and  seventy-seven  cents.  An  exe- 
cution was  issued  thereon  "  to  any  lawM  oflBicer  of  War- 
ren county,"  on  the  29th  March,  1851.  We  assume 
that  it  was  properly  certified  under  the  Act  of  1805, 
ch.  66,  §  4,-  so  as  to  form  the  basis  of  an  execution 
in  another  county,  to  which  the  debtors  may  have 
removed.  On  the  29th  April,  1851,  an  execution  was 
issued  on  said  judgment,  by  Justice  Paine,  in  the  coun- 
ty of  Ehea.  It  recites  the  judgment  in  Warren,  but 
makes  no  reference  to  a  certified  execution  thereon. 
We  have  had  occasion  to  say,  that  as  this  peculiar 
jurisdiction  rests  wholly  upon  the  statute,  its  material 
provisions  must  be  complied  with,  else  the  proceeding 
is  unauthorized  and  void.  JEasan  vs.  Curmnins^  11 
Humph.  R.  210;  Morgam,  vs.  Hannah^  11  Hum.  K.  122. 

A  justice  of  Rhea  has  no  power  to  issue   an  execu- 
tion on  a  judgment  before  a  justice  in  Warren,  unless 
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an  execution  thereon,  issued  in  the  county  of  Warren, 
be  certified  under  the  statute,  to  the  county  of  Ehea. 
The  execution  so  certified,  stands  as  a  judgment  before 
the  justice  in  the  county  of  Bhea;  and  he  must  recite 
in  his  execution  thereon,  that  it  was  issued  on  an  execu- 
tion certified  from  the   county  of  Warren. 

Prima  fdde^  he  has  no  jurisdiction  of  the  matter, 
and  his  execution  is  void;  but  if  it  recite  the  special 
case  provided  by  the  statute,  then  the  jurisdiction  appears, 
and  the  execution  is  valid.  ^No  such  recital  appears  in 
the  present  case,  and  the  execution  is  therefore  void. 
We  cannot  connect  it  by  parol  and  extrinsic  proof  with 
the  proceeding  in  Warren. 

The  judgment  of  the  circuit  court  will  be  reversed ; 
the  motion  of  the  plaintiff  in  error  to  quash  the  execu- 
tion be  allowed,  and  the  execution  be  quashed. 

Judgment  reversed. 


Butler  vb.  Winters. 

LiMiTATiov  or  Actions.  Summary  proceedings.  Surety.  The  atatate  of  lim- 
itations applies  as  well  to  the  remedy  given  sureties  who  hare  paid  the  debt 
of  their  principals^  as  to  the  actions  of  assumpsit  or  debt. 

Samk.  What  promiee  ef  the  dddor  vtUl  prevent  the  bar.  An  absolute  and 
unqoilified  admission  of  an  existing  debt  which  the  debtor  is  willing  to  pay,  or 
an  express  promise  to  pay  the  debt  will  obviate  the  bar  of  the  statute. 

The   judgment  in  this  case,  from   which  the  plaintiff 
appealed  in  error,  was  rendered  in  the  manner  and  upon 
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the  facts  stated  in  the  opinion,  at  the  July  Term,  1861, 
of  the  circuit  court  for  Anderson  county,  Albxandee, 
Judge,  presiding. 

RoDOBRS  &  Boyd  and  Matnabd,  for  plaintiff  in  error. 

Lyon,  for  defendant  in  error. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  a  motion  in  the  circuit  court  of  Anderson 
to  recover  money  paid  by  the  plaintiff,  as  surety  of 
defendant.  There  was  judgment  for  defendant,  and  plain- 
tiff has  appealed  to  this  court. 

It  appears  that  plaintiff  was  surety  of  defendant  in  a 
note  to  Kirkpatrick,  dated  March,  1838,  for  seventy-five 
dollars,  and  that  in  1842,  he  paid  the  same  on  his  liabil- 
ity as  surety.  The  motion  was  made  more  than  six  years 
after  payment  of  the  money. 

The  defendant  relies  upon  the  limitation  as  a  bar.  On 
the  contrary,  the  plaintiff  insists  that  the  statute  does 
not  apply  to  these  summary  proceedings  by  motion, 
because  they  are  not  named  in  the  statute. 

The  motion  is  given  by  statute  in  special  caaes  of  mer- 
it, instead  of  the  more  dilatory  remedy  by  action  of 
assumpsit  or  debt.  To  these  actions  the  limitation  expressr 
ly  applies,  and  we  think  it  a  just  and  reasonable  con- 
struction that  it  be  held  to  apply  likewise  to  the  motion, 
which  is  merely  a  substitute  for  the  action. 

In  the  one  case,  the  issue  appears  in  the  pleading;  in 
the  other,  it  appears  in  the  proof;  and  in  bo.th,  the  proof 
must,  of  course,  be  the  same. 
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In  the  next  place,  it  is  insisted  for  the  plaintiff  that 
there  was  an  admission  of  the  debt,  and  a  promise  to 
pay  within  the  term  of  limitation. 

The  admission  of  an  existing  debt  which  the  debtor  is 
willing  to  pay,  or  an  express  promise  to  pay  the  debt 
will  restore  the  remedy  that  was  barred,  and  entitle  the 
plaintiff  to  recover.  Thompson  vs.  French^  10  Yer.  R. 
456;  BdoU  vs.  Wynn^  7  Ter.  R.  534;  HmUer  vs.  ^rks, 
8  Humph.  R.  668. 

Bnt  the  admission  or  promise  to  have  this  effect,  mnst 
be  absolute  and  nnqnalified.  This  being  the  rule  of  law, 
we  have  carefully  considered  the  proof  in  the  present 
case,  and  we  are  satisfied  that  it  is  not  such  as  to  enable 
the  plaintiff  to  obviate  the  bar  of  the  statute.  There  is 
some  conflict  in  the  proof  tending  to  raise  a  doubt  as  to 
the  nature  and  extent  of  defendant's  admission  or  prom- 
ise. We  do  not  deem  it  necessary  to  state  in  this  opin- 
ion, a;i  argument  upon  the  evidence.  It  could  be  of  no 
utility  in  any  other  case.  But  the  conclusion  of  &ct  that 
we  deduce  from  the  evidence,  is  simply  this:  the  defen- 
dant offered  to  pay  some  forty  dollars  of  said  debt,  pro- 
vided plaintiff  would  take  it  on  defendant's  account 
i^ainst  him  for  house  rent.  This  offer  was  made  just 
after  the  parties  had  closed  a  settlement  of  mutual  demands 
extending  back  for  a  period  of  ten  years ;  the  surety  debt 
and  the  account  for  house  rent  not  being  included  in  the 
.settlement.  They  were  mutually  denied,  no  doubt.  One 
witness  speaks  of  an  absolute  promise  to  pay  forty  dol- 
lars.' If  this  were  so,  it  would  be  gooA,  pro  ta/nto;  and 
it  would,  of  course,  have  been  included  at  the  time  in 
the  balance  of  accounts,  as  no  objection  could  be  made 
by  either  party.  But  if  the  promise  were  contingent,  as 
from  admitted  facts  and  the  evidence  of  other  witnesses, 
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we  believe  it  to  have  been,  then  it  is  not  suflScient,  as 
before   stated,   to   obviate   the   bar.     K  the   proposal  as 
made  had  been  assented  to,  it  would  doubtless  be  valid 
between  the  parties  according  to  its  terms. 
Let  the  judgment  be  afltoned. 


T&USTEES    OF    McMiNN    AcADEMY    V8.    BeNEATJ    et    ols, 

AcTiOH.  Joinder  of  Partita.  Since  our  statute  which  makes  all  joint  contracts, 
in  effect,  joint  and  sereral,  and  permits  the  plaintiff  to  proceed  against  so 
many  of  the  parties  or  obligors  as  he  may  think  proper,  the  plaintiff  may  sue 
upon  seyeral  bonds  jointly  those  who  are  obligors  in  each  of  the  several  bondi 
although  there  may  be  other  obligors,  some  of  whom  have  ugned  one  bond 
and  some  another. 

MiSKOMiR.  Corporation.  Where  a  bond  has  been  executed  to  a  corporation 
by  a  name  varying  from  the  true  name,  the  corporation  may  sue  in  its  true 
name,  and  aver  the  execution  to  the  bond  to  it. 

This  was  an  action  of  debt  instituted  in  the  circuit 
court  of  Hawkins  county  by  the  Trustees  of  McMinn 
Academy  against  Reneau,  George  R.  Powell  and  Wm. 
Miller,  upon  two  bonds  executed  by  Reneau  as  Treasurer 
of  the  Board  of  the  Academy,  the  one  in  184:3,  with 
George  R.  Powell,  W.  D.  Kenner  and  Wm.  Miller  as 
his  sureties;  the  other  in  1844,  with  Geo.  R.  Powell, 
Wm.  Miller,  J.  Miller  and  H.  Tartar  as  his  sureties. 
To  the  declaration  the  defendants  pleaded  in  abatement 
and  the  plaintiff  demurred  thereto.  The  court  sustained 
the  demurrer  as  to  the  declaration  and  gave  judgment 
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for  the  defendants,  from  which    the    plaintiffs  appealed 
in  error. 

HmsKELLj  for  plaintiffs  in  errror,  argued:  There  is 
no  misjoinder  of  parties,  for  the  parties  are  the  same  in 
all  the  connts. 

There  is  no  misjoinder  of  causes  of  action.  Different 
canses  may  be  joined  in  the  same  declaration,  where  the 
same  plea  may  be  pleaded,  and  the  same  judgment 
given  in  all,  or  where  the  counts  are  of  the  same  nature, 
and  the  same  judgment  may  be  given  on  all.  1  Chitty, 
200,  stated  to  be  a  universal  rule ;  1  D.  &  E.,  274,  cited 
in  2  Saund.,  117,  note  2;  and  Union  Cotton  Manitfac- 
turing   Company  vs.  Lobdel  et  als.,  13  Johns.  462. 

The  universality  of  the  rule  questioned  in  Gould  on 
PL,  ch.  4,  §  92;  1  Tidd's  Pr.,  12;  but  the  instances 
given,  and  the  grounds  taken  do  not  cover  this  case. 

But  different  causes  of  action  in  debt,  may  be  joined 
as  debt  on  record,  specialty  and  simple  contract.  1  Tidd 
Pr.,  12;  or  on  an  amercement,  1  Chitty,  209;  or  on 
several  leases,  8  Co.,  87;  Archb.  Cr.  PL,  174;  or  on 
several  bonds,  Cabell  vs.  Vaughan^  1  Saund.,  291;  or  on 
a  penal  statute,  and  for  money  had  and  received,  Jaques 
vs.  WhitGomb^  1  Esp.  Eep.,  361;  or  Covenant  on  several 
deeds,  Cro.  Jac,  329;  1  Lev.,  110;  Archb.  PL,  174;  or 
Detinue  for  Charters  &  Chattels.     Ih. 

The  ultimate  destination  of  the  fiind,  or  the  ultimate 
liabilities  of  defendants,  as  between  themselves,  does  not 
control  this  view.  1  Chitty,  19,  and  202;  (10  Am. 
Ed.;)  and  cases  there  cited. 

The  suit  is  well  brought  in  the  name  of  the  corpo- 
ration, averring  that  the  bond  was  made  to  it  by  the 
name  herein  stated.    See  Mutual  Relief  Society  vs.  Va- 
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rich  et  als,  13  Johns.,  38 ;  WlUia  vs.  Burnett^  2  Starkic 
R,  29 ;  Bex  vs.  B&per^  1  Starkie  E.,  518.  See  also  1  Chitty, 
256,  note  2,  and  cases  there  cited ;  Ih.  247,  note  4,  and  cases 
there  cited.  See  Grafton  Bank  vs.  Flanders^  4  N.  Hamp., 
239,  cited  in  Banker's  Magazine,  February,  1852,  p.  645. 

T.  A.  E.  Nelson,  for  defendants,  argued :  The  demurer 
goes  back  to  the  first  fault  in  pleading.  2  Meigs  Dig., 
810,  No.  1468. 

The  two  bonds  cannot  be  jointly  sued  on.  Counts 
requiring  different  pleas  and  judgments  cannot  be  joined. 
2  Meigs,  813,  No.  1477.  The  liabilities  upon  the  two 
bonds  are  different  and  distinct.  To  allow  them  to  be 
joined  in  one  suit  would  produce  inextricable  confusion. 
There  are  parties  to  both  bonds  not  sued.  Suppose  an 
entire  judgment  is  rendered,  how  could  we  have  a 
judgment  over  on  motion,  and  split  the  judgment  so  as 
to  have  an  apportionment  of  it  to  each  set  of  securi- 
ties?   See  the  general  rule,  1   Chitty's  PL,   200,  411. 

As  to  joint  plaintiffs,  see  1  Chit.,  3;  2  Meigs,  813, 
No.   1481;  816,  No.  488. 

The  securities  in  the  second  bond  are  not  liable  for 
any  default  which  arose  under  the  first,  and  vice  versa; 
and  though  causes  depending  on  the  same  pri^vciple  may 
be  consolidated,  as  in  Dews  vs.  Eastham^  5  Yerg,  297; 
yet,  as  the  different  defendants  in  each  bond  might  iave 
separate  defenses  not  depending  on  the  same  principle, 
there  is  a  misjoinder  of  causes  of  action,  and  of  parties 
defendant.    2  Meigs,  813,  No.  1477. 

McKiNNEY,  J.,   delivered  the   opinion  of  the  court. 

In  the  court  below,  judgment  was  rendered  for  the 
defendants,  upon  the  plaintiffs'   demurrer  to  the  defen- 
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dants'  pleas  in  abatement,  on  the  ground,  that  the 
declaration,  to  which  the  demurrer  reached  back,  was 
substantially  defective.  The  alleged  defect  in  the  decla- 
ration, is,  a  misjoinder  of  counts,  or  causes  of  action. 
And  the  question  is,  did  the  court  err  in  its  judgment 
upon  the  demurrer. 

It  is  well  settled,  as  a  general  rule,  that  where  the 
plaintiff  has  several  causes  of  action,  of  the  same  nature, 
all  accruing  to  him  in  the  same  right,  and  against  the 
defendant  in  the  same  character  or  capacity,  they  not 
only  may,  but  ought  to  be  joined  in  one  action,  by 
several  counts  in  the  declaration.  The  policy  of  the 
law  favors  such  joinder,  and  if  several  actions  are  brought, 
the  plaintiff  may  be  compelled  to  consolidate  them,  at 
his  own   costs. 

The  test  given  in  some  of  the  books,  by  which  to 
decide  as  to  the  joinder  of  counts,  namely,  that  the 
same  j>lea  may  be  pleaded,  and  the  same  judgment 
given  on  all  the  counts  of  the  declaration,  is  by  no 
means  tiniversally  correct.  The  proper  criterion  seems 
to  be,  that  the  causes  of  action,  set  forth  in  the  several 
counts,  are  of  the  same  noMt/re^  and  require,  at  common 
law,  the  same  judgment,  a  capiaMi/r^  or  a  rmaericordiay 
although  the  pleas  may  be  different;  as  in  debt  on 
judgment,  on  specialty,  and  on  simple  contract,  which 
may  all  be  joined  in  one  action,  though  the  plea  to 
each  count  may  be  different.  Chitty's  PI.,  200;  Gould's 
PI.  ch.  4,  §§  79  to    99. 

Applying  these  general  principles  to  the  case  under 
consideration,  we  think  it  clear,  that  the  judgment  of 
the  circuit  court  is  erroneous.  Here,  the  bonds  declared 
on  in  the  several  counts,  are  the  official  bonds  of  the 
treasurer  of  the  board  of  trustees :  the  one  for  the  year 
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1843,  and  the  other  for  the  year  1844.  The  defendants, 
Gr.  K.  Powell  and  "William  Miller,  were  sureties  to  both 
bonds.  The  other  sureties  to  said  bonds,  who  are  not 
sued  in  this  action,  were  not  sureties  to  both.  W.  D. 
Kenner  was  only  a  surety  to  the  bond  of  1843;  and 
Jacob  Miller  and  Henry  Tartar  were  only  sureties  to 
the  bond  of  1844. 

It  is  urged,  that  the  parties  to  the  two  bonds  being, 
as  to  some  of  the  persons,  different,  this  of  itself  con- 
stitutes a  sufficient  reason  why  a  joint  action  cannot  be 
maintained  upon  said  bonds.  Had  all  the  sureties  to 
both  bonds  been  sued  in  this  action,  this  argument 
would  have  been  well  founded.  But  the  rule  of  the 
common  law,  which  required,  that  upon  joint  contracts, 
the  parties  should  all  be  sued ;  and  that  upon  joint  and 
several  contracts,  the  plaintiff  should  proceed  against  all 
jointly,  or  each  separately,  being  altered  by  our  law, 
which  makes  all  joint  contracts,  in  effect,  joint  and 
several,  and  permits  the  plaintiff  to  proceed  against  so 
many  of  the  parties,  or  obligors,  as  he  may  think  proper ; 
the  argument,  we  think  is  of  no  force.  The  plaintiff 
having  the  election  to  sue  some  of  the  joint  obligors, 
and  to  omit  others;  and  the  persons  sued  in  the  present 
action,  being  parties  to  each  bond,  the  case  rests  upon 
precisely  the  same  ground,  so  far  as  the  question  of 
misjoinder  is  concerned,  as  if  there  were  no  other  parties 
to  said  bond ;  the  bonds  described  in  the  different  counts, 
are  to  be  regarded  as  the  bonds  of  the  defendants  alone. 

Again:  it  is  said  that  in  a  joint  recovery  and  judg- 
ment, upon  both  counts  of  the  declaration,  the  several 
liabilities  of  the  sureties,  on  the  different  bonds,  will 
be  so  confused  and  blended,  that  in  a  proceeding  by 
them  respectively,  for  indemnity  and  contribution,  against 
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their  principal  and  co-sureties,  their  rights  cannot  be 
adjusted,  because  it  cannot  be  ascertained  what  amount 
of  damages  was  assessed  upon  either  bond. 

No  such  consequence  need  ensue,  if  the  proceedings 
are  properly  conducted.  Separate  damages  should  be 
assessed  by  the  jury  upon  each  count  of  the  declara- 
tion; and  the  judgment  of  the  court,  in  pursuance 
thereof,  should  be  for  the  recovery  of  the  penalty  of 
the  bond  described  in  the  first  count,  to  be  discharged 
by  the  payment  of  the  damages  assessed  by  the  jury 
upon  that  count;  and  likewise  for  the  recovery  of  the 
penalty  of  the  bond  described  in  the  second  count,  to 
be  discharged  in  like  manner;  stating  the  aggregate 
amount  of  damages  for  which  execution  is  awarded. 

2.  The  misnomer  of  the  corporation  is  no  ground  of 
objection.  The  first  bond  is  made  payable  to  William 
Simpson  and  others,  by  the  description  of  "Trustees  of 
the  McMinnviUe  Academy  in  Hawkins  county,"  &c.; 
and  the  corporate  name  is  "  McJMlnn  Academy."  It 
has  been  held,  and  we  think  properly,  that  where  a 
deed  is  made  to  a  corporation,  by  a  name  varying  from 
the  true  name,  the  plaintiffs  may  su^  in  their  true  name, 
and  aver  in  the  declaration  that  the  defendant  made 
the  deed  to  them,  by  the  name  mentioned  in  the  deed. 
10  Mass.  Rep.,  360,  863;  13  Johns.  Eep.,  38;  Angel 
&  Ames  on  Corp.,  584,   (third  edition.) 

The  result  is,  that  the  judgment  of  the  circuit  court 
will  be  reversed,  and  the  demurrer  to  the  pleas  in 
abatement  be  sustained,  and  that  the  defendants  answer 
over  to  the  declaration. 
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Trustxb.  His  powers  limited  by  the  terms  of  his  appointment.  When  the 
power  and  authority  of  a  trustee  are  defined  and  limited  by  the  terms  of  the 
trust)  he  can  make  no  other  disposition  of  the  trust  fund  than  such  as  is  direeted;  . 
and  hence,  if  a  debt  which  is  intended  to  be  secured  by  the  creation  of  a  trust 
ftind  for  its  payment,  be  in  any  manner  extingaished,  without  the  use  of  the 
trust  fttud,  tlie  trustee  holds  the  funds  subject  to  the  order  of  the  bargainor  in 
the  trust  deed,  and  cannot  otherwise  divest  himself  of  the  t^tle  with  which  he 
is  clothed,  than  by  a  surrender  to  the  bargainor,  or  in  the  event  of  his  death, 
to  his  properly  appointed  personal  representative.  Should  the  debt  be  extin- 
guished after  the  death  of  the  bargainor,  and  before  the  appointment  of  his 
administrator,  the  title  to  the  trust  fund  is  in  abeyance^  and  cannot  be 
levied  upon  by  virtue  of  an  execution  issued  against  the  bargiunor,  before  his 
death,  until  the  appointment  of  an  administrator. 


The  facts  upon  which  the  court  predicated  its  judg- 
ment in  this  case,  are  fiilly  stated  in  the  opinion. 

RoDOEES  &  Boyd,  for  complainant  argued:  In  this 
case  the  levy  was  made  after  the  death  of  Peterson ;  and 
the  deed  of  trust  was  in  full  force  at  the  time  of  the 
levy,  and  none  of  the  property  in  the  deed  of  trust  had 
been  sold  by  the  trustee ;  and  inasmuch  as  the  title  ^  to 
the  negro  in  dispute,  was,  by  the  deed  of  trust,  vested 
in  the  trustee,  and  was  not  in  Peterson,  there  could  be 
no  lien  on  said  negro  from  the  teste  of  the  execution, 
because  the  title  was  not  in  the  intestate,  but  was  in 
the  trustee;  and  there  being  no  lien  at  intestate's  death, 
the  levy  and  other  proceeding  after  his  death  was  a  pro- 
ceeding against  a  dead  man,  and  therefore  wholly  void. 

Sneed  &  Temple,  for  respondent  Sweat,  and  Matkasd, 
for  the  other  respondents. 

McKjnney,  J.,  delivered  the  opinion  of  the  court. 
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We  think  there  is  no  error  in  the  decree  in  this  cause. 

The  material  facts  in  the  case  are  these :  On  the  25th 
of  July,  1843,  Peterson,  the  complainant's  intestate,  exe- 
cuted a  deed  of  trust,  conveying  thereby,  the  slave, 
Susan,  and  other  personal  property,  to  Cole,  as  trustee. 
The  objects  of  said  deed,  were,  to  secure  the  payment  of 
a  debt  to  Thomas  Weir,  of  one  hundred  and  seventy- 
five  dollars  and  eighty  three  cents;  to  secure  Eobert 
Morrow,  who  was  endorser  for  Peterson  on  a  note  for 
about  three  hundred  and  fifty  dollars,  held  by  the  Branch 
of  the  Bank  of  Tennessee  at  Bogersville ;  and  likewise  to 
secure  Calvin  Peterson,  as  endorser  on  a  note  for  three 
hundred  dollars,  to  Franklin  Academy,  in  Campbell  county. 

Peterson,  the  maker  of  said  deed,  died  on  the  15  th  of 
Pebruary,  1844,  intestate,  and  no  administration  on  his 
estate  was  granted  till  December,  1844. 

On  the  firat  of  January,  1844,  two  judgments  were 
recovered  against  said  Peterson  and  others,  as  his  endor- 
sers, in  the  circuit  court  of  Campbell.  Upon  these  judg- 
ments, executions  seem  to  have  issued  in  the  lifetime  of 
Peterson,  but  they  remained  unexecuted  until  after  his 
death,  to  wit:  the  5th  of  March,  1844,  on  which  day 
the  Sheriff  proceeded  to  levy  on  the  slave,  Su8<m^  and 
other  personal  property,  for  their  satisfaction. 

It  appears  that  the  defendant,  Morrow,  who  was  one 
of  the  beneficiaries  in  said  deed  of  trust,  repudiated  the 
indemnity  provided  for  him,  and  renounced   all   benefit 

under  said  deed.    And  on  the day  of  April,  1844, 

Cole,  the  trustee,  proceeded  to  sell  the  property  embraced 
in  said  deed,  except  the  slave,  Susan,  the  proceeds  of 
which  were  sufficient  for  the  satisfaction  of  the  debt  for 
which  Calvin  Peterson  was  liable,  and  the  debt  to 
Weir,  except  about  the  sum  of  thirty-eight  dollars.    This 
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balance,  the  defendant,  Gary,  and  one  Jolin  Queener,  the 
intestate  of  defendants,  Gary  &  Morrow,  paid  to  Weir, 
which  fully  discharged  the  debt  secured  to  him  by  said 
deed  of  trust.  Upon  this  being  done,  the  trustee  was 
induced  to  deliver  the  slave,  Susan,  over  to  the  Sheriff, 
to  be  sold  by  him  by  virtue  of  the  levy  of  the  execu- 
tions before  mentioned.  This  was  done  by  the  procure- 
ment of  Gary  and  Queener,  ( who  were  personally  inter- 
ested in  the  satisfaction  of  one  of  said  judgments,  and 
liable  for  the  same,)  and  who,  in  order  to  induce  the 
trustee  to  surrender  said  slave  to  the  sheriff,  executed 
a  bond  of  indemnity  to  the  trustee,  and  similar  bond 
to  the  sheriff.  Thereupon,  the  sheriff,  by  virtue  of  the 
executions,  and  seizure  aforesaid,  sold  said  slave,  on  the 
20th  of  April,  1844,  to  the  defendant  in  the  original 
bill,  William  Sweat,  for  the  sum  of  four  hundred  and 
twenty-seven  dollars,  which  was  applied  in  exoneration 
of  Gary  and  Queener's  liabilities. 

After  the  grant  of  administration  to  the  complainant, 
Richardson,  finding  that  the  estate  was  utterly  insolvent, 
he  made  a  suggestion  thereof,  as  required  by  law,  and 
thereupon  brought  this  bill  to  have  the  sale  of  said 
slave  declared  void,  and  to  have  the  slave  surrendered 
to  be  administered  under  the  statutes  for  the  admin- 
istration of  insolvent  estates.  And  Sweat  brought  his 
cross-bill  to  have  the  purchase  money  refunded,  upon 
the  ground  of  fraud  in  the  sale,  and  other  grounds, 
which  it  is  not  important  to  notice. 

The  chancellor  granted  the  relief  sought  by  the  origi- 
nal and  cross-bill.  And  the  defendants,  Gary  and  the 
administrators  of  Queener  appealed  to  this  court. 

There  is  no  suflEicient  ground,  in  our  opinion,  for 
impeaching  the  deed  of  trust   executed  by  Peterson  to 
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Cole,  and  we  hold  it  to  be  a  solid  security  for  the 
debts  provided  for,  except  so  far  as  respects  the  debt 
for  which  Morrow  was  liable ;  he  having  renounced  the 
benefit  of  the  personal  indemnity  provided  for  him  in 
said  deed. 

The  case  then  turns  upon  the  effect  of  the  surrender 
of  the  slave  by  the  trustee  to  the  sheriff,  and  the  sale 
of  the  latter. 

In  the  first  place,  the  arrangement  between  Gary  and 
Queener,  and  the  trustee,  for  the  satisfaction  of  the 
balance  of  the  mortgage  debt,  with  a  view  to  the  release 
of  the  slave  firom  the  lien  of  the  deed  of  trust,  and 
for  the  surrender  of  the  slave  to  the  sheriff,  having 
been  made  after  the  death  of  Peterson,  and  before 
administration  on  his  estate,  was  wholly  inoperative  and 
void.  The  trustee  had  no  authority  to  make  any  such 
adjustment,  or  surrender.  His  power  and  authority  were 
defined  and  limited  by  the  terms  of  the  trust.  If,  by 
the  execution  of  the  power  conferred  upon  him  by  the 
deed,  or  in  any  other  mode  warranted  by  law,  the 
debts  provided  for  were  satisfied,  leaving  the  slave 
undisposed  of,  he  had  no  power,  by  any  act  of  his  own, 
to  divest  himself  of  the  legal  title,  or  to  surrender  the 
possession  of  the  slave  to  any  one,  other  than  the  properly 
appointed  personal  representative  of  Peterson.  Until  the 
appointment  of  such  representative,  there  was  no  person 
in  being  in  whom  the  legal  title  to  the  slave  could 
rest;  no  one  entitled  to  demand  or  receive  possession 
of  said  slave.  The  interposition  of  Gary  and  Queener 
was  an  officious  and  unwarranted  interference,  on  their 
part,  which  could  have  no  other  effect,  in  law,  than 
to  subject  them  to  personal  liability  for  such  wrongful 
interference. 
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In  the  next  place,  tlie  execution  sale  was  a  mere  nul- 
lity. It  is  certainly  true,  that  the  executions  in  this 
case,  having  been  issued  in  the  life  time  of  Peterson, 
might  have  been  levied,  after  his  death,  upon  any  prop- 
erty of  a  personal  nature ;  at  least,  of  which,  at  the  lime 
of  his  death,  he  was  the  legal  owner.  But  here,  the  legal 
title  to  the  slave  had  been  divested  out  of  Peterson,  and 
vested  in  Cole,  during  the  life  of  the  former,  by  opera- 
tion of  the  deed  of  trust ;  so  that  at  no  time,  from  the 
execution  of  said  deed  till  the  death  of  Peterson,  had  he 
any  such  interest  in  the  slave,  Susan,  as  could  be  reach- 
ed by  an  execution  at  law.  And  even  admitting,  for  the 
argument's  sake,  that  the  payment  by  Gary  and  Queener 
to  Weir,  could  have  tlie  effect  to  discharge  the  lien,  and 
divest  the  title  of  the  trustee,  the  admission  can  avail 
the  defendants  nothing;  because,  upon  this  hypothesis, 
the  legal  title  would  remain  in  (Aeyance  until  the  grant 
of  administration  on  the  estate  of  Peterson,  and  could 
not  be  reached  by  execution. 

Inasmuch,  however,  as  the  parties,  who  are  all  before 
the  court,  have  treated  the  slave  as  discharged  from  the 
lien  of  the  deed  of  trust,  we  will  so  regard  it  for  the 
present.  And  in  this  view,  the  complainant  is  clearly 
entitled  to  have  the  slave  delivered  to  him ;  and  the 
pm*chaser  is  entitled  to  a  decree  against  the  defendant 
Gary,  and  tlie  administrators  of  Queener,  for  the  pur- 
chase money  and  interest ;  Sweat  accounting  to  the  estate 
of  Peterson  for  the  reasonable  hire  of  said  slave  during 
the  time  he  had  her  in  possession. 

And  the  defendants,  Cary  &  Queener's  administratorB<, 
will  be  allowed  the  balance  paid  by  them  to  Weir  in 
satisfaction  of  his  debt,  as  against  the  administrator. 
And  forasmuch  as  said  sum  formed  a  lien  upon  the  slave, 
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Sufian,  tbey  will  be  entitled  to  priority,  to  the  full  extent 
of  such  payment,  over  all  other  creditors,  in  the  event 
the  assets  should  prove  insuflScient  for  the  payment  of  all 
the  debts. 
Decree  affirmed. 


Jones  vs.  Williams. 

PooB.  Pnp&rfyo/,  exunpifiomexMiium.  Citiiorari  <tnd  wperMdeat*  When 
property  which  is  exempt  from  execution  has  been  leried  npon  under  an  exe- 
cution issued  by  a  justice  of  the  peace,  a  proper  remedy  for  the  defendant 
m  the  execution  is  to  remove  the  proceeding  into  the  circuit  court  by  certiorari 
and  there  hare  the  levy  quashed. 

OunoRARi.  PracUee,  When  the  certiorari  is  resorted  to  merely  for  the  pur- 
pose of  correcting  an  abuse  of  the  execution  issued  by  a  justice  of  the  peace, 
it  is  in  the  nature  of  an  audUa  qturula  and  if  the  petition  be  dismissed  the 
court  should  award  a  procedendo  to  the  justice  in  whose  office  is  the  judgment, 
88  the  judgment  in  such  case  remains  in  full  force,  not  being  affected  in  any 
manner  by  the  certiorari. 

s 

As  stated  in  the  opinion,  a  judgment  in  this  case  w&^ 

rendered  against  the  defendant  in  the  circuit  court,  from 

which  he  appealed  in  error. 

C.  W.  Haix,  for  plaintiff  in  error. 

Gbozier,  for  defendant  in  error. 


ToTTEN,  J.,  delivered  the  opinion  of  the  court. 
8 
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This  case  came  into  the  circuit  court  on  petition  for 
certiorari.  The  injury  complained  of  is,  that  the  proper- 
ty of  the  debtor  exempt  by  the  poor  laws  from  execu- 
tion, has  been  levied  and  taken  at  the  instance  of  the 
<;reditor.  The  petition  prays  that  this  illegal  levy  be 
quashed. 

"We  see  no  objection  to  this  mode  of  redress  for  the 
injury  complained  of.  It  is  an  abuse  of  process  to  levy 
it  on  property  of  the  debtor,  exempted  by  law  from  exe- 
cution, in  like  manner  as  it  is  an  abuse  to  levy  it  after 
the  debt  has  been  satisfied.  The  justice  who  issued  the 
execution  has  no  power  to  correct  this  abuse,  but  the 
circuit  court,  in  virtue  of  its  general  revisory  jurisdiction, 
may  supercede  and  quash  the  levy.  It  is  true,  that  the 
oflScer  and  the  creditor  also,  if  he  advise  the  levy,  are 
liable  to  an  action  for  the  value  of  the  property  thus 
illegally  taken,  and  the  oflScer  is  subject  to  indictment  as 
for  a  misdemeanor,  (1820,  ch.  11,  §  1;)  but  the  object  of 
the  poor  laws  is,  to  secure  the  poor  in  the  possession  and 
use  of  the  means  necessary  for  their  subsistence. 

The  remedy  by  action  implies,  that  the  exempted  pro- 
perty has  been  taken  from  them,  and  that  tlie  recovery  of 
its  value  ynll  be  a  full  compensation  for  the  injury.  But, 
in  the  nSean  time,  they  may  greatly  need  it  for  their 
comfort  and  subsistence.  The  little  com  they  have  may 
be  needed  for  bread;  an  only  horse  be  needed  for  the 
plough;  and  so  of  other  necessary  articles.  The  present 
mode  of  redress  prevents  the  injury  from  being  consum- 
mated, and  permits  the  exempted  property  to  remain  in 
the  possession  and  use  of  the  debtor.  Nor  can  any 
inconvenience  result  from  this  practice,  for  the  judge 
may,  if  he  think  it  proper,  submit  the  issues  of  fact  to  a 
jury,  as  in  other  cases  of  contested  facts. 
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The  Circuit  court  dismissed  the  petition,  and  entered 
judgment  for  the  amount  of  the  judgment  before  the  jus- 
tice. The  petition  was  subject  to  be  dismissed  for  not 
stating  whether  any  former  supersedeas  had  been  grant- 
ed. The  Act  of  1821,  ch.  7,  is  peremptory  on  this  point. 
But  the  action  of  the  court  was  improper  in  rendering 
judgment  for  the  debt.  There  was  already  a  judgment 
for  that  before  the  justice,  remaining  in  full  force,  and 
it  was  not  intended,  by  the  present  proceeding,  to  revise 
or  disturb  it  The  object  was  merely  to  correct  an  abuse 
of  the  execution.  The  proper  action  was,  to  give  judg- 
ment for  costs  and  award  a  procedendo  to  the  justice, 
{Ktncadd  vs.  Morris^  10  Yer.  R.  252,)  the  certiorari 
being,  in  the  present  case,  in  the  nature  of  an  audita 
querela  at  the  common  law. 

The  judgment  will  be  reversed,  and  the  proper  judg- 
ment be  rendered  in  this  court 

Judgment  reversed. 


Alexander  and  wife  vs.  Lisby  et  al. 

PsjLCTici.  Proteeuium  bond.  Amendment.  Attachment.  It  is  competent  and 
proper  for  the  chancellor,  where  it  appears  that  the  bond  given  for  the  prose- 
cution of  an  attachment  Ull  is  defective,  and  the  complainants  ask  to  be  per- 
mitted to  amend  it,  to  allow  such  amendment  to  be  made  or  such  new  bond  to 
be  given  as  the  statnte  reqaires. 

This  was  a  bill  filed  in  the  chancery  court  at  Knox- 
ville,  attaching  the  property  of  defendant  Lisby.     The 
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bill  was  dismissed,  as  stated  in  the  opinion,  Chancellor 
Williams,  presiding,  and  the  complainant  appealed. 

BoDGEBS  &  Boyd,  for  complainants. 

William  Swan,  for  respondents,  cited  4  Humph.,  811-12. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill.  At  the  appearance  term, 
the  defendants  moved  to  dismiss  the  bill,  on  the  ground 
that  the  attachment  bond  was  not  in  compliance  with 
the  requirements  of  the  statute.  Tlie  motion  was  allowed, 
and  the  bill  ordered  to  be  dismissed.  But  on  a  subse- 
quent day  of  the  same  term,  the  chancellor,  (without, 
in  express  terms,  rescinding  the  order  of  dismission), 
made  a  further  order,  by  which  leave  was  given  to  the 
complainants,  on  or  before  the  next  March  Bules,  to 
execute  a  new  and  sufficient  bond,  and  providing  that, 
upon  such  bond  being  given,  the  cause  "shall  be  pro- 
ceeded in,  as  though  said  bond  had  been  given  on  the 
issuance  of  the  attachment,  subject  to  all  legal  excep- 
tions in  allowing  said  bond  to  be  given."  Within  the 
time  limited,  the  complainants  complied  with  this  order, 
by  executing  a  new  and  perfect  bond;  nevertheless,  the 
chancellor,  at  the  next  succeeding  term  of  the  court, 
dismissed  the  bill,  for  the  reason,  as  is  alleged  at  the 
bar,  that  the  leave  given  to  amend,  by  the  substitution 
of  a  new  bond,  was  improper,  and  not  allowable  by  law. 

We  do  not  coincide  in  opinion  with  the  chancellor. 
In  permitting  the  complainants  to  substitute  a  sufficient 
bond  there  was  nothing  erroneous  or  improper.  The  case 
referred  to,  {Bank  vs.  Fitzpatriok^  4  Humph.,  311),  so  far 
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from  denying  the  propriety  of  allowing  such  an  amend- 
ment, (if  asked  for  in  the  court  below,)  tacitly  admits  it ; 
but  very  properly  holds,  that  it  is  not  error  in  the  chan- 
cellor to  omit  making  such  order  of  amendment  when 
not  asked  for.  The  leave  to  amend  being  proper,  and 
the  amendment  having  been  made  in  conformity  with 
the  order,  the  chancellor  erred  in  afterwards  dismissing 
the  bill  on  the  ground  assumed. 

The  omission  to  rescind  the  first  order  of  dismission,  is 
unimportant;  as  the  subsequent  order,  granting  leave  to 
amend,  was  a  virtual  revocation  thereof 

The  decree  will  be  reversed,  and  the  cause  will  be 
remanded,  and  reinstated  on  the  docket  of  the  chancery 
court. 


Collins  vs,  Hipshibe. 

GftiiT.  Wten  and  to  what  extent  presumed.  Adverse  poaseation.  Twenty  years 
pofBeasion  under  a  claim  of  ownership  is  presamptive  evidence  of  a  grant  If 
the  party  in  possession,  howeTer,  have  no  paper,  title  under  which  he  daims, 
Bach  as  deed,  title  bond,  entry  or  the  like,  defining  his  boundaries,  his  posses- 
sion will  be  limited  to  his  actual  occupation  or  enclosures,  and  it  will  not  be 
extended  by  marked  lines  merely.  The  same  rule  applies  in  such  cases  as 
that  which  governs  in  the  case  of  an  adverse  possession  under  the  Act  of 
1819,  ch.  28,  §  2. 

This  was  an  action  of  trespass  qiuirs  clausv/m,  fregit 
in  the  circuit  court  of  Grainger  county  brought  by  Hip- 
»Iiire  against  Collins.  On  the  trial  the  plaintiff  read  a 
Tennessee  grant  to  himself  for  one  hundred  and  eighty 
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acres,  dated  June  21,  1834,  and  founded  on  an  entry 
dated  March  28,  1829.  Plaintiff  also  proved  that  he 
had  lived  within  the  boundaries  described  in  this  grant 
for  fifty  three  years,  claiming  to  the  boundaries  as 
marked.  The  defendant  read  a  grant  to  himself  for 
twenty-five  acres,  dated  July  13,  1830,  founded  on  an 
entry,  dated  February  17,  1827.  This  twenty-five  acres 
is  within  the  boundaries  of  the  one  hundred  and  eighty 
acre  grant  read  by  the  plaintiff,  and  it  was  upon 
the  twenty-five  acres  so  granted  to  the  defendant  that 
the  trespass,  (cutting  trees,)  was  alleged  to  have  been 
committed.  The  plaintiff's  improvements  or  enclosures 
did  not  include  any  part  of  the  twenty-five  acres,  though 
he  had  claimed  the  one  hundred  and  eighty  acres,  on 
a  part  of  which  he  had  lived  for  more  than  twenty- 
five  years,  having  at  no  time,  however,  any  other  title 
than  his  grant  above  mentioned.  The  defendant  had  no 
improvements  of  any  kind  on  the  twenty-five  acres.  The 
circuit  court  charged  the  jury,  "That  a  possession  of  a 
party,  without  color  of  title,  claiming  to  certain  marked 
boundaries  for  twenty  years  before  the  commencement 
of  the  suit,  would  authorise  the  presumption  of  a  grant 
to  those  boundaries,  without  any  recognition  of  the 
boundaries  by  the  adjacent  owners,  or  any  entries  or 
grants,  calling  for  the  lines."  There  were  verdict  and 
judgment  for  the  plaintiff  and  the  defendant  appealed  in 
error. 

Upon  the  foregoing  facts   the  court  held,  Totien,  J., 
delivering  the  opinion: 

The  instructions  to  the  jury  are  erroneous.    It  is  true, 
that  when  a  party  has  twenty  years  possession  of  land. 


r 


SEPTEMBER  TERM,  1852.  Ill 

[GollinB  «f.  Hipshire.] 

claiming  to  be  owner,  a  grant  will  be  presumed  to  the 
extent  of  the  possession.  But  as  to  the  character  and 
extent  of  the  possession,  upon  which  a  grant  may  be 
presumed,  they  are  governed  by  the  same  principles 
which  govern  in  the  case  of  an  adverse  possession  under 
the  second  section  of  the  act  of  limitations  of  1819, 
ch.  28. 

If  the  tenant  have  any  color  of  title ;  as  for  instance, 
an  entry  or  title-bond,  defining  the  limits  of  his  claim, 
his  possession  will  extend  to  such  limits.  But  if  he 
have  a  mere  naked  possession,  without  any  color  of  title, 
his  claim  must  be  confined  and  limited  to  his  actual 
possession;  that  is,  to  his  enclosures  or  actual  occupa- 
tion, and  it  cannot  be  extended  by  a  claim  to  marked 
lines  merely.  What  is  actual  possession  is  another  ques- 
tion, not  here  involved,  or  at  least,  not  necessary  to  be 
stated. 

Reverse  the  judgment  and  remand  the  cause  for  a 
new  trial. 

Judgment  reversed. 
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SsYiER  et  aU.  V8,  Bbown. 

CoRST&ucTioN  OF  Writimos.  WiU,  Testator,  Thomas  Brown,  made  the  fol- 
lowing bequest:  **  To  my  wife  I  ^re  aH  my  household  furniture  and  farming 
tools  of  every  description,  and  the  one  half  of  all  my  stock  of  every  descrip- 
tion not  disposed  of;  and  I  give  her  the  following  negroes,  to- wit:  Manuel 
and  his  wife,  Nancy;  big  Phil;  Samuel  and  Nancy,  his  wife;  boy  Henry 
day ;  Malinda  and  child,  Winston ;  and  after  her  death,  if  not  disposed  of 
by  her,  afler  her  death  to  go  to  the  children  of  Mary  Caroline  Sevier,  (after  her 
death,)  and  the  use  and  benefit  of  my  man  Handy,  during  her  life,  with  the 
use  and  benefit  of  my  land  and  ferry  her  life  thne,  and  Arch  and  wife.** 
Held  that  an  unlimited  power  of  disposal  is  conferred  upon  Mrs.  Brown  by  this 
clause,  and  that  a  remainder,  created  to  depend  upon  the  non-disposition  of  an 
estate  by  the  first  taker,  who  has  an  unlimited  power  of  disposition,  is  void. 

This  was  a  bill  filed  by  complainants  in  the  chancery 
court  at  Kingston,  alleging  that  they  had  a  remainder 
interest  in  the  property  mentioned  in  that  clause  of  the 
will  of  Thomas  Brown,  quoted  in  the  opinion,  and  that 
the  widow  of  Thomas  Brown  was  about  to  sell  or  dispose 
of  a  portion  of  the  property,  to  prevent  which  they 
prayed  the  injunctive  interposition  of  the  court.  The 
chancellor,  "Williams,  decreed  that  Mrs.  Bi^own  had  an 
unlimited  power  of  disposal,  and  the  complainants  appealed. 

Sneed  &  Temple,  for  complainants  argued:  The  great 
rule  in  the  exposition  of  wills  is,  that  the  intention  of 
the  testator  shall  prevail,  provided  it  does  not  conflict 
with  any  rule  of  law;  and  in  ascertaining  that  intention, 
the  whole  will  is  to  be  looked  to,  and  not  merely  detach- 
4ed  passages.  Another  rule  is,  to  give  effect  to  all  the 
words,  without  rejecting  or  controlling  any  of  them,  if 
it  can  be  done  by  a  reasonable  construction ;  BlacL  Com. 
Vol.  1,  Booh  2,  top  page^  307.  A  third  rule  is,  that  if 
the  words  will  bear  two  senses,  one  agreeable  to,  and 
another  against  law;  that  sense  be  preferred  which  is 
most  agreeable  thereto.    Id. 
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The  words  in  the  will,  "and  after  her  death,  if  not 
disposed  of  by  her,  after  her  death  to  go  to  the  children 
of  ifary  Caroline  Sevier,  after  her  death,"  plainly  show 
an  intention  on  the  part  of  the  testator  to  leave  a  remain- 
der interest  in  the  slaves  to  the  children  of  Mrs.  Sevier. 
If  he  intended  to  give  her  the  entire  interest,  why  did 
he  nse  the  expression,  "  after  her  death,"  three  times  ? 
It  is 'evident  he  felt  great  solicitude  about  his  grand 
children,  and  that  he  wished  them  to  have  these  negroes 
at  the  death  of  his  wife.  To  dispose  of  them  thus,  is 
consistent  with  the  idea  of  the  most  tender  affection  for 
her.  At  her  death  they  will  have  answered  the  purpose 
for  which  they  were  given,  that  is  to  wait  upon  and  sup- 
port her.  How  natural  then  that  he  should  give  them 
to  his  grand  children,  for  whom  he  had  the  most  tender 
regard,  instead  of  leaving  them  to  go  to  his  wife's  heirs. 

Again :  after  he  had  used  the  only  expression  relied 
on  by  respondent,  to  wit :  "  if  not  disposed  of  by  her," 
he  goes  on  to  say,  in  an  independent  member  of  the 
sentence,  "after  her  death,  to  go  to  the  children  of 
Mary  Caroline  Sevier."  If  he  had  intended  her  to  have 
them  absolutely,  why  would  he  have  used  those  words  ? 
Wby  would  he  attempt  to  dispose  of  them  after  her 
death?  In  the  codicil,  where  it  is  admitted  the  entire 
interest  in  the  slaves,  Boh  and  Mingo,  is  given  to  her, 
there  is  no  such  language  used ;  there  is  no  attempt  to 
dispose  of  her  absolute  property  after  her  death. 

Regarding  it  as  clear  that  the  words  in  the  last  part 
of  the  sentence,  if  standing  alone,  would  give  the  remain- 
der interest-  to  the  children  of  Mrs.  Sevier,  then  the 
expression  "  if  not  disposed  of  by  her,"  is  either  to  be 
regarded  as  surplusage,  and  therefore  to  be  rejected,  or, 
as  conferring  on  her  the  power  of  defeating  the  remain- 
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der  interest  which  is  unequivocally  created  by  the  follow- 
ing words.  The  intention  to  qualify  the  estate  in  remain- 
der, or  to  confer  the  power  of  defeating  it  on  his  wife, 
would  render  the  remainder  void  for  uncertainty.  But  if 
the  intention  to  give  a  remainder  interest  is  plain,  the 
intention  to  qualify  it  would  be  illegal,  and  therefore 
void.  If  the  testator  attempts  to  effect  that  which  the 
law  forbids,  his  will  must  yield  to  the  rules  of  lawl  6 
Peters  K.  79. 

The  intention  to  give  the  remainder  to  the  grand  chil- 
dren, will  not  be  defeated  unless  it  be  indispensable.  If 
two  clauses  in  a  will  are  repugnant,  they  are  to  be  recon- 
ciled, if  possible,  by  a  reasonable  construction,  rather 
than  reject  either  of  them.  In  the  construction  of  words 
very  similar  to  the  ones  now  under  consideration,  Chief 
Justice  Marshall,  in  the  case  of  Smith  vs.  BeU^  in  6 
Peters  79,  referred  to  above,  says :  "  If  the  first  bequest 
is  to  take  effect  according  to  the  obvious  import  of  the 
words  taken  alone,  the  last  is  expunged  from  the  will. 
The  operation  of  the  whole  clause  will  be  precisely  the 
same  as  if  the  last  member  of  the  sentence  were  strick- 
en out ;  yet  both  clauses  are  eqiMiUy  the  words  of  the  tes- 
tator^ are  equaUy  bindi?igy  and  equally  cLaJim  the  atierU4on 
of  those  who  may  construe  the  will.  We  are  no  more 
at  liberty  to  disregard  the  last  member  of  a  sentence 
than  the  first.  No  rule  is  better  settled,  than  that  the 
whole  will  is  to  be  taken  together,  and  is  to  be  so  con- 
strued as  to  give  effect,  if  possible,  to  the  whole.  Either 
the  last  member  of  the  sentence  must  be  totally  reject- 
ed, or  it  must  influence  the  construction  of  the  first  so 
as  to  restrain  the  natural  meaning  of  the  words." 

In  the  construction  of  wills,  it  is  a  rule  that  the  last 
of    two    contradictory    clauses    prevails    over    the    first. 
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Black.  Oom.  1  Vol.  Book  2,  307 ;  Roberts  on  Wills,  2 
Vol.  230 ;  Meigs'  Dig.,  Vol.  2,  1045. 

Cbozeeb,  for  respondent. 

GsEENE,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the  com- 
plainants, children  of  Mary  Caroline  Sevier,  take  a 
remainder  interest  in  certain  negroes,  which  they  claim 
nnder  the  following  clause  of  the  will  of  their  grand- 
father, Thomas  Brown:  "To  my  wife  I  give  all  my 
household  furniture  and  farming  tools  of  every  descrip- 
tion, and  the  one  half  of  all  my  stock  of  every  descrip- 
tion not  disposed  of;  and  I  give  her  the  following 
negroes,  to  wit:  Manuel  and  his  wife,  Nancy,  Big  Phil, 
Samuel  and  Nancy,  his  wife,  boy  Henry  Clay,  Malinda 
and  child  Winston,  and  after  her  death,  if  not  disposed 
of  by  her,  after  her  death  to  go  to  the  children  of 
Mary  Caroline  Sevier  (after  her  death,)  and  the  use  and 
benefit  of  my  man  Handy  during  her  life,  with  the 
use  and  benefit  of  my  land  and  ferry  her  lifetime,  and 
Arch  and  wife." 

We  think  it  clear  that  an  unlimited  power  of  dispo- 
sition is  confered  on  Mrs.  Brown  by  this  clause.  In 
the  first  place,  the  testator  gives  these  negroes  and  other 
property  by  general  unrestricted  words,  and  the  gift  of 
the  remainder  to  the  complainants,  is  then  made  to 
depend  upon  the  contingency  that  the  property  shall  not 
be  disposed  of  by  his  wife.  This  shows,  that  so  far 
fix)m  having  an  intention,  by  the  creation  of  a  remain- 
der, to  limit  the  estate  first  given  to  his  wife,  he 
expressly    excludes  such   an    interpretation  by  declaring 
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that  this  remainder  is  to  take  effect,  if  the  estate  "is 
not  disposed  of  by  her." 

The  remainder  thus  created,  to  depend  upon  the  non- 
disposition  of  an  estate  by  the  first  taker,  who  has  an 
unlimited  right,   and  power  of  disposition,   is  void. 

The  case  of  Smith  vs.   Bdl^  as  decided  by  this  court, 

(Mart.  &  Yerg.  Rep., )  has  been  uniformly  followed 

in  many  cases  which  need  not  be  referred  to,  rather 
than  the  judgment  of  the  supreme  court  of  the  U.  S. 
in  the  same   case  in  6  Peter's  R. 

Any  argument  in  favor  of  the  rule  of  decision  adopted 
by  this  court,   would  be  superfluous. 

Affirm  the  decree. 
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Vanleeb  V9.  Cbawfobd. 

GOAKANTT.  Chtwantoi's  liability.  Oa  the  26th  Janaary,  1849,  A.  W.  V.  exe- 
cuted the  following  instrament  of  writbg:  **  I  do  hereby  giuirantee  the  pay- 
meot  of  any  contract  Sam.  Lanier  may  make  for  the  hire  of  negroea  doring  the 
year  1849,  to  be  need  at  his  hron  worlo^  or  any  iron  worka  in  which  he  may  be 
interested  in  Decatur  or  Perry  coonty,  Tennessee."  After  the  date  of  this 
goaranty,  G.  hired  to  Lanier's  agent,  six  negro  men,  and  the  agent  executed  to 
hun  a  promissory  note  for  the  amount  to  be  paid  for  the  hire.  Appended  to  the 
note  was  a  memorandum  that  C.  might,  at  any  time,  aToid  the  contract,  unless 
A.  W.  y.  should  also  sign  the  note  for  the  hire.  At  the  time  of  the  hiring,  CTs 
agent  hayisg  no  knowledge  of  the  guaranty  executed  by  A.  W.  Y.,  addressed 
a  letter  to  him  informing  him  what  had  been  done,  and  to  which  he  received 
the  following  reply :  **  I  haye  given  Mr.  Sam'l  B.  Lanier  my  written  guaranty 
for  the  hire  of  all  the  negroes  he  may  need  at  his  furnace  during  the  year,  1849. 
The  negroes  alluded  to  in  your  £iTor  of  the  29th  ult.,  will,  of  course,  be 
embraced.  Tou  may  consider  me  as  bound  for  the  hire  of  them.**  Only  three 
of  the  negroes  entered  into  Lanier^s  serrioe.  A.  W.  Y.,  after  these  transac- 
tions, in  a  bin  which  he  had  filed  in  the  chancery  court,  admitted  his  liability 
for  the  hire  of  negroes  employed  by  Lanier.  Held  that  in  an  action  of  cove- 
nant against  A.  W.  Y.,  on  the  guaranty  of  26th  January,  1849,  C.  might 
recover  the  value  of  the  hure  of  the  three  slaves. 
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This  was  an  action  of  covenant  instituted  in  the  circuit 
court  of  Davidson  county,  upon  the  facts  stated  in  the 
'opinion.     At  the  June  Tenn,  1852,  Maney,  Judge,  presi- 
ding, there  was  judgment  for  the  plaintiflT,  and  the  defen- 
dant appealed  in  error, 

EwiNG  &  CooPEE,  and  Houston,  for  plaintiff  in  error, 
argued :  The  covenant  is  not  a  guaranty,  but  a  gene- 
ral letter  of  credit.  It  is  only  a  proposition  to  guaranty 
the  payment  of  certain  specified  liabilities  of  Samuel 
Lanier,  and  as  such,  it  should  have  been  accepted  by 
Crawford,  in  th^s  case,  and  he  should  have  notified 
Vanleer  of  its  acceptance,  in  order  to  bind  him.  But 
these  facts  do  not  appear  in  the  cause.  They  are  not 
proved,  and  could  not  be,  because  they  did  not  exist. 
1  Devx.  Law.,  404. 

It  is  necessary  that  the  guaranty  be  accepted;  there 
must  be  a  viutu^d  asaent  that  it  shall  have  operation. 
A  mere  offer  to  guaranty  is  not  binding  unless  duly 
accepted.  Chitty  on  Con.,  500,  and  in  note  1  on  same 
page,  it  is  said:  "In  the  Supreme  Court  of  the  U.  S. 
it  is  settled,  that  in  order  to  charge  a  guarantor  upon 
a  letter  of  guaranty,  addressed  to  a  particular  person, 
or  to  persons  generally,  for  a  future  credit  to  be  given 
to  a  party  in  whose  favor  the  guaranty  is  drawn,  it  is 
necessary  that  notice  should  be  given  to  him,  that  the 
person  giving  the  credit  has  accepted  or  acted  upon  the 
guaranty,  and  has  given  credit  on  the  faith  of  it.  12 
Peters,  207 ;  10  Peters,  482 ;  7  Cranch,  69 ;  7  Peters, 
113 ; "  and  various  other  authorities  are  cited ;  2  Ameri- 
can Leading  cases,  30 ;  4  Greenl.,  521 ;  6  Greenl.,  60 ; 
7   Greenl.,    115. 
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The  letter  of  McNeil,  as  Crawford's  agent,  is  not  a 
notice  to  Vanleer  of  the  acceptance  of  his  guaranty. 
McNeil  says  they  were  hired  to  Lanier  upon  the  con- 
dition that  Vanleer  would  become  his  security,  and  the 
memorandum,  or  condition  at  the  bottom  of  the  note 
shows  that  it  was  the  understanding  that  A.  W.  Vanleer 
was  to  sign  the  note  with  Mr.  Lanier,  and  should  he 
not  do  so  the  negroes  might  be  taken  back  by  Craw- 
ford at  his  pleasure.  This  is  substantially  the  notice  that 
was  sent  to  Vanleer,  and  it  had  no  reference  to  his 
guaranty.  He  was  also  notified  that  six  negroes  had 
been  hired  to  Lanier,  upon  condition  that  he  would 
become  his  surety,  and  he  is  sued  upon  a  contract  for 
the  hire  of  three  instead  of  six, 

Vanleer  answers ;  refers  to  his  guaranty,  and  says : 
"the  negroes  alluded  to  in  your  favor  of  the  29th  ult., 
will,  of  course,  be  embraced.  You  may  consider  me  as 
bound  for  the  hire  of  them."  He  virtually  refuses  to 
become  surety  upon  the  note ;  refers  to  his  guaranty  as 
the  basis  of  his  obligation,'  and  as  the  only  way  in  which 
he  will  be  bound.  But  Crawford  never  notified  him  that 
he  accepted  the  guaranty,  if  he  intended  to  accept  it ; 
but,  on  the  contrary,  he  shows  by  his  conduct,  that  he 
did  not  accept  it;  for  he  fails  to  send  the  six  negroes  to 
Lanier.  He  sent  only  three,  and  one  of  them,  about  the 
last  of  March,  when  the  hiring  was  from  the  29th  January. 

The  answer  of  Vanleer  to  McNeil's  letter,  is,  in  sub- 
stance, a  change  of  the  character  of  his  letter  of  credit, 
so  far  as  Crawford  is  concerned,  from  a  general  to  a 
special  letter  of  credit,  addressed  to  Crawford.  Its  mean- 
ing is,  "  You  may  consider  me  bound  for  the  hire,  as 
guarantor,  of  any  negroes  Lanier  jtnay  hire  of  you."  This 
is  the  light  in  which  Crawford  viewed  it,  as  is  shown  by 
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liis  changing  the  first  contract,  from  the  hire  of  «iaj  to 
the  hire  of  three  negroes.  And  this  being  so,  Crawford 
was  bound  to  notify  Vanleer  tliat  he  accepted  the  gua- 
ranty, in  this  shape. 

If  Vanleer  is  liable  at  all,  it  is  upon  his  letter  to 
McNeil  and  not  upon  the  guaranty.  And  if  so,  the 
action  should  not  have  been  coverumty  but  case. 

But  even  if  the  contract  for  tlie  hire  of  the  »ix  negroes 
had  been   made  upon   the   faith   of   the  guaranty,   and 
Vanleer  had  been  notified  of   the  fact,  he  would  not  be 
bound;  because  he   was   notified   of   a  contract  for  «« 
negroes  and  would  only  be  bound  upon  such  a  contract. 
The  plaintiff  himself  broke  the  contract  of  which  Van- 
leer had  notice;  he  could   not  even  sustain  a  suit  upon 
thai  contact  against  Lanier,  the  principal,  and  of  course 
he  could  not  maintain  a  suit  against  the  surety  or  guaran- 
tor.   The  conduct  of  Crawford  and  Lanier  shows  that  the 
contract  of  which  Vanleer   had   notice,  was    abandoned, 
and  that  they  either   made  a   new   contract  for  the  hire 
of  three  negroes,  or  that  the  three  negroes   were  sent  to 
Lanier  without  any  express  contract,  but  upon  an  implied 
assumpsit  on  the   part   of  Lanier,    to   pay    Crawford  the 
value  of  the  hire  of  the  negroes ;  and  in  either  of  these 
events,  it  was  the  duty  of  Crawford  to  notify  Vanleer  of 
the  facts,  and  that  he  accepted  tlie  guaranty. 

Mkigs  and  Jno.  A.  MoCampbkll,  for  defendant  in  error, 
argued:  As  the  hiring  was  not  to  become  obligatory  on 
Crawford,  if  Vanleer  refused  to  become  surety  for  pay- 
ment of  the  hire,  and  he  did  actually  agree  to  be  liable 
three  days  before  the  hiring,  the  guaranty  and  the  hiring 
are  really  one  original  and  entire  transaction,  and  the 
consideration  extends  to,  and  sustains  the  promise  of  the 
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principal  debtor,  and  also  of  the  guarantor.  8  Kent's 
CJom.,   12^-3. 

In  this  case,  Crawford  was  not  bound  to  accept  the 
guaranty;  he  might  have  insisted  on  Vanleer's  signing 
the  note.  But  he  might  waive  the  latter,  and  accept  the 
guaranty,  and  his  permitting  the  slaves  to  remain  with 
Lanier,  was  an  acceptance  of  the  guaranty  in  law;  and 
if  he  chose  to  accept  it,  he  could  act  upon  it  without 
further  communication,  because  the  guaranty  is  an  abao- 
lute  present  g%jLwr<mby^  not  a  mere  proposal  to  guaranty. 
2  H.  Bl.,  613;  9  East,  348;  6  Bing.,  244;  2  Bouvier's 
Inst.,   56. 

But  if  Yanleer  was  entitled  to  notice  of  the  plaintiff's 
acceptance  of  the  guaranty,  and  also  to  notice  of  the 
hiring,  McNeil's  letter  to  him  proves  that  he  had  both. 
For  the  letter  tells  him,  that  the  negroes  had  been  hired, 
and  hired,  too,  on  the  condition  that  he  would  be  seowrity 
for  the  hire;  and  he  answers,  I  have  already  agreed  to 
become  surety  for  the  hire  of  all  the  negroes  Lanier  may 
need  this  year  at  his  works,  and  the  hire  of  yours  is  of 
course  embraced  in  my  agreement;  and  you  may  con- 
sider me  boxmd. 

To  discharge  a  guarantor,  there  must  not  only  be  want 
of  notice,  in  a  reasonable  time,  but  there  must  be  also 
some  loss  or  damage  sustained  by  the  guarantor.  1  Story's 
R,  35-6;  Woodson  vs.  Moody,  4  Humph.,  303-809; 
Meigs'  Dig.,  1088. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  was  sued  in  covenant,  upon  a 

guarcmiy.    Verdict  and  judgment  were  rendered  against 

him,  and  an  appeal  in  error  has  been  prosecuted  to  this 
9 
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court.  The  instroment  of  guaranty  was  executed  on  the 
26th  of  January,  184:9.  It  is  under  seal,  and  is  in  the 
following  words: 

^^I  do  hereby  gtuirtmfy  the  payment  of  any  contract 
that  Sam.  Lanier  may  make  for  the  hire  of  negroes, 
during  the  year  1849,  to  be  used  at  his  iron  works,  or 
any  iron  works  in  which  he  may  be  interested  in  Deca- 
tur or  Perry  coxmty,  Tennessee." 

It  appears  that,  on  the  29th  of  January,  1849,  three 
days  after  the  date  of  said  guaranty,  Crawford,  the  defen- 
dant in  error,  by  his  agent,  McNeil,  hired  to  Lanier 
six  negro  men,  for.  the  year  1849.  The  contract  was 
made  through  Lanier's  agent,  James  A.  Falls,  who,  at 
the  time,  executed  the  following  note. 

"  $690.  On  or  before  the  25th  of  December  next,  we, 
or  either  of  us,  promise  to  pay  John  W.  Crawford  six 
hundred  and  ninety  dollars,  for  the  hire  of  Jim,  Squire, 
Tom,  Henry,  Nathan  and  Isaac,  from  now  until  that  time ; 
and  further  agree  to  let  said  boys  come  home  twice 
during  the  year,  and  furnish  them  the  usual  clothing 
customary  at  iron  works.  Sak'l  S.  Laioeb, 

"per  Jahes  A.  Falls." 

Under  which  note  was  written  the  following  menao- 
randum. 

"The  understanding  is,  that  A.  W.  Vanleer  is  to 
sign  the  above  note  with  Lanier;  and  should  he  not  do 
so,  the  boys  may  be  taken  back  at  any  time,  and  pay- 
ment at  the  same  rates  from  now  until  they  return  home, 
to  be  made. 

"January  29th,  1849.  Sam.  B.  Lanike, 

"per  Jambs  A.  Falls.^ 

The  proof  shows  that  at  the  time  of  making  this  con- 
tract, the  guaranty  had  not  been  recmed  by  Falls,   the 
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agent  of  Lanier;  but  he  gave  assarance  that  Yanleer 
would  become  bound  for  the  hire.  And  on  the  same  day 
the  contract  of  hiring  was  entered  into,  McNeil,  Craw- 
ford's agent,  addressed  a  letter  to  Yanleer,  informing 
him,  that  he  had  hired  to  Falls,  for  Lanier,  six  negro 
men,  belonging  to  Orawford,  for  six  hundred  and  ninety 
dollars,  due  the  26th  December,  following,  on  condition 
that  he,  Yanleer,  should  become  bound  as  security,  for 
the  payment  of  the  same.  To  which  letter  Yanleer 
returned  the  following  answer,  dated  Kashville,  February 
fith,  1849.  "I  have  given.  Mr.  Sam'l  B.  Lanier  my 
written  guaranty,  for  the  hire  of  all  the  negroes  he  may 
need  at  his  fiimace  during  the  year  1849.  The  negroes 
alluded  to  in  your  fiavor  of  the  29th  ult.,  will,  of  course, 
be  embraced.  You  may  consider  me  as  bound  for  the 
hire  of  them." 

It  appears  from  the  proof,  that  only  three  of  the  six 
negroes  hired  from  Crawford,  were  received  into  the 
service  of  Lanier,  during  the  year,  1849. 

The  bill  of  exceptions  exhibits  the  copy  of  a  bill  in 
equity,  filed  by  Yanleer,  on  the  24th  of  April,  1849,  in 
which  he  admits  his  liability  for  the  hire  of  negroes, 
employed  by  Lanier  at  his  iron  works  establishment,  for 
that  year. 

The  present  action  is  founded  upon  the  foregoing 
guaranty,  to  recover  the  hire  of  three  slaves  in  Lanier's 
employ  during  the  year  1849. 

The  plaintiff's  right  to  recover  is  resisted  on  the 
ground,  among  others,  of  failare  to  give  notice  of  his 
acceptance  of  the  guaranty,  to^  the  defendant.  On  this 
point,  the  cases  present  no  little  diversity  of  opinion.  It 
seems  to  be  admitted  on  all  hands,  that  if  the  instru^ 
ment   does   not   express   an   absolute    engagement,    but 
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merely  a  proposal,   or  offer  to  guaranty,  the  contract  is 
not  complete,   until  the  party  to  whom  the  proposal  has 
been   made,   has  signified  his  acceptance  of  it.      But  as 
respects  an  absolute  guaranty,  the  authorities  are  at  vari- 
ance as   to  the   necessity  of  notice  of  acceptance.     The 
supreme  court  of  the  United  States  seems  to  have  estab- 
lished  the   doctrine,   and  it  has  been  followed  by  the 
courts  of  most  of  the  States,  in  which  the  subject  has 
come  under  discussion,  that  the  liability  of  a  guarantor 
depends  upon  principles  analagous  to  those  which  apply 
to  an  endorser.    And  the  .necessity  of  notice,  either  as 
respects    the    acceptance    of   the    guaranty,    or   of   the 
default  of  the  principal  to  perform   his    agreement,    is 
treated  as  an  obligation  of  commercial,  rather  than  of 
common  law.      On  the  other  hand,  it  is  held,   and  by 
American,  as  well  as  English  authorities,  that  an  abso- 
lute present  guaranty,  complete  in  its  terms,  and  fixing 
the  liability  of  the  guarantor,  takes  effect  as  soon  as  it 
is  made  and  acted  upon.    2  Bouv.  Inst.,  56  ;  Ajcaerican 
Leading  Cases,  2  vol.,  83  to   101,  where  the  cases  are 
collected. 

For  the  decision  of  the  case  under  consideration,  it 
is  not  necessary  that  we  should  declare  on  which  side, 
in  our  opinion,  the  weight  of  reason  or  authority  lies; 
as  we  think,  upon  the  peculiar  fects  of  this  case,  the 
decision  may  be  safely  placed  upon  principles  free  from 
all   controversy. 

It  may  be  observed,  however,  that  if  the  case  depen- 
ded alone,  upon  the  original  guaranty  of  the  26th  of 
January,  1849,  which  was  enclosed  in  a  letter  from  the 
plaintiff  in  error,  to  Lanier,  it  might  be  very  plausibly 
maintained,  upon  the  construction  of  that  instrument, 
that  any  person  who  hired  slaves  to  Lanier  pursuant  to 
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it8  terms,  and  upon  its  faith,  might  support  an  action 
against  the  guarantor,  without  showing  anything  more 
than  simply,  that  he  had  acted  under  it. 

But  the  case  does  not  rest  alone  upon  the  original 
guaranty.  The  correspondence  between  the  respective 
agents  of  the  parties  before  mentioned,  has  a  most 
important  influence  upon  its  determination. 

Yanleer  was  fully  informed  of  the  contract  that  had 
been  agreed  on  between  Crawford  and  Lanier,  and  the 
precise  terms  thereof:  that  six  negroes  had  been  hired 
by  the  former,  to  the  latter,  for  the  year  1849,  for  six 
hundred  and  ninety  dollars,  payable  on  the  25th  of 
December  of  that  year,  and  that  this  agreement  was 
dependent  upon  the  condition  that  he,  Vanleer,  would 
become  security  for  the  payment  of  the  money,  for 
which  Lanier's  note  had  been  taken.  To  this  Vanleer 
replied,  tacitly  declining  to  become  security  in  the  mode 
indicated,  that  is,  by  signing  the  note  made  by  Lanier; 
but  saying  to  the  plaintiff:  "I  have  given  Sam'l  B. 
Lanier  my  written  guaranty,  for  the  hire  of  all  the 
negroes  he  may  need  at  his  furnace  during  the  year 
1849.  The  negroes  alluded  to  in  your  favor  of  the  29th 
ult,  will,  of  course,  be  embraced;  you  may  consider 
me  lownd  for  ihemP  The  effect  of  this  letter,  aside 
fro)n  the  consideration  that  it  is  of  itself  perhaps,  a 
sufficient  guaranty,  is  to  apply  the  guaranty,  previously 
given,  to  this  particular  case,  and  places  the  liability  of 
the  guarantor  upon  precisely  the  same  ground  as  if  he 
had  been  present  when  the  agreement  between  Craw- 
ford and  Lanier  was  made,  and  had  assented  to  be  held 
bound  thereby,  upon  his  guaranty;  or,  as  if  he  had 
then  given  the  guaranty  with  reference  to  that  particu- 
lar  contract  of   hiring.     His    subsequent    assent,  so   far 
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as  r^ards  the  matter  of   notice  of   acceptance  of  the 
guaranty,  is    equivalent   to  a   prerions    request,    or  an 
assent  contemporaneous  with  the  contract    In  this  view, 
the  case  steers  clear  of  the  conflict  of  authority  in  rela- 
tion to  the  question  of  notice  of  acceptance.    And  per- 
haps, if  necessary,  the  case  might  be  placed  npon  another 
ground,  clear  of  that  question ;  namely,  that  construing 
the  guaranty  in  connection  with  Vanleer's  letter  to  the 
plaintiff,  his  undertaking    might  be  regarded    rather  as 
in    the  nature  of  an  original  undertaking    on  his  own 
part,  to  be  bound  for  the  hire  of  the  negroes,  than  as 
a  collateral  or  secondary  liability  for  Lanier.     But  upon 
the  facts  of  tliis  case,  the  question  as  to  notice  of  accep- 
tance of  the  guaranty,  is  unimportant,  after  verdict,  as 
upon  the  proof,  more  especially  Vanleer's  admission  in  his 
bill,    the  Jury  were  well  warranted    in    the   conclusion 
that  he  had  notice  of  the  acceptance,  and  of  the  con- 
tract   between    the    plaintiff    and    Lanier  on   the    faith 
thereof. 

The  objection  that  the  contract  guaranteed  by  Yanleer 
was  for  six  slaves,  and  that  but  three  of  them  were  in 
fact  received  into  the  service  of  Lanier,  cannot,  in  any 
aspect  of  the  case,  avail  him.    Why  all  the  six  slaves 
did  not  go  into  Lanier's  service,   does  not   appear,  nor 
is  it  at  all  important  to  inquire,  so  far  as  respects  the 
liability  of  Vanleer  in  the   present  case.       The  number 
of  the  negroes  hired,  was  not  of  the  essence  of  Vanleer's 
liability.    lie  bound  himself  for  M  the  negroes  Lanier 
might   need  at  his  iron  works;    and  it  is   not   for  him 
to  make  the    objection,  that    the  liability   to    which  he 
is  sought  to  be   subjected   in  the   present    case,    is   less 
than  by  his  specific  undertaking,  he  had  stipulated  for. 
The  converse  of  this  position  might  present  a  more  seri- 
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oas  question.  The  assumption  upon  wMdii  this  objection 
IB  founded,  namely,  that  a  nem  cont^dd  was  entered 
into  between  the  plaintiff  and  Lanier,  for  the  hire  of 
the  three  negroes,  to  which  neither  the  guaranty,  or 
letter  of  Yanleer,  had  reference,  has  no  foundation  to 
rest  upon  in  the  proof. 
Iliere  is  no  err<»r  in  the  judgment,  and  it  is  affirmed. 


Smcth,  arfwV.,  V8.  Peaboe. 

Acriov.  i>«6<  Mpon  Judgment,  AdminitirtUar  de  bonis  non.  An  administn- 
(or  d$  bonis  noii»  msj  maintain  an  action  of  debt  upon  a  judgment  reooTer«d 
in  the  name  of  tlie  exec^ntor  who  preceded  him. 

The  judgment  in  this  case  was  rendered  at  the  March 
Term,  1852,  of  the  circuit  court  for  Eutherford  coimty, 
Davtoson,  Judge,  presiding.  The  plaintiff  appealed  in 
error. 

S.  R.  RuoKKB,  for  plaintiff,  cited  1  Williams'  Ex'rs., 
669,  670,  572,  596-7;  1  Bam.  &  Cress.  150;  2  Dowl.  & 
Byl.  271. 

£.  A.  Kebble,  for  defendant  in  error. 

Cabutbers,  J.,  delivered  the  opinion  of  the  court. 

Wright,  as  executor  of  McCuUoch,  recovered  a  judg- 
ment by  ^confession  for  five  hundred  and  fifty  dollars,  for 


128  NASHVILLE: 

[Siaith,  oMr.,  v.  Pearoe.] 

a  debt  due  to  testator,  against  Alfred  Pearce,  in  Budier- 
ford  circuit  court,  at  its  November  Term,  1847.  Wright 
died  in  1851,  without  collecting  this  judgment,  and  the 
plaintiff  was  appointed  administrator  of  the  goods  not 
administered,  with  the  will  annexed  of  the  said  McCul- 
loch.  Whereupon,  this  action  of  debt  was  instituted  upon 
the  said  judgment.  The  declaration  was  filed  at  July 
Term  of  Rutherford  circuit  court,  1851,  to  which  there  is 
a  general  demurrer  and  joinder.  The  demurrer  was  sus- 
tained, and  appeal  to  this  court. 

The  only  question  is,  will  an  action  of  debt  lie  in  such 
a  case? 

An  administrator  de  bonis  non,  succeeds  to  all  the  rights, 
powers,  and  duties  of  his  predecessor  in  the  administra- 
tion; 1  Wil.  on  Ex.,  596.  He  steps  into  his  shoes,  and 
takes  up  the  business  of  the  estate  where  he  left  it.  The 
duties  and  powers  of  such  an  administration,  relate  back 
to  the  death  of  the  person  of  whom  he  is  the  second 
representative.  He  has  all  the  rights  and  powers  over 
the  assets,  which  remain  unadministered,  that  his  prede- 
cessor had.  The  duty  and  right  to  collect  all  the  debts 
remaining  uncollected,  and  not  accounted  for  by  the  first 
administrator  or  executor,  devolve  upon  him.  This  would 
apply  to  all  choses  in  action  of  the  deceased,  whether  in 
suit  or  not;  and  as  well  to  judgments  not  collected, 
as  to  claims  not  sued  upon.  The  only  question  is,  are 
such  notes,  claims  or  judgments,  assets  of  the  estate  rep- 
resented by  the  latter  administrator?  If  so,  he  has  a 
right  to  recover  them;  1  Chitty's  PL,  22.  The  principle 
is  so  far  extended,  as  that  an  administrator  de  ianis  non 
can  sue  on  a  promise  made  to  a  former  administrator, 
and  he  may  join  counts  or  promises  made  to  their  intes- 
tate. 
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Then,  in  this  case,  all  that  remains  to  be  determined 
is,  whether  the  plaintiff  has  adopted  the  proper  mode  of 
asserting  this  unquestionable  right?  It  is  argued,  that  he 
cannot  bring  an  action  of  debt  upon  the  judgment  obtain- 
ed by  his  predecessor.  Why  not  ?  The  judgment  belongs 
to  the  estate,  and  not  to  the  executor,  Wiight,  in  whose 
name  it  was  recovered.  The  judgment  is  in  his  fevor  in 
his  representative  character,  and  does  not  vest  in  him 
individually.  To  be  sure,  he  had  full  control  over  it,  and 
could  have  released,  discharged  or  collected  it,  by  which 
he  would  have  made  it  his  own,  and  he  and  his  securi- 
ties would  have  been  accountable  for  the  amount  to  the 
estate.  In  that  event,  the  judgment  debtor  would  not 
have  been  liable  to  the  suit  of  the  administrator  de  bonis 
non.  But  if  the  judgment  recovered  by  Wright,  as  exec- 
utor, remained  unsatisfied  and  unappropriated  by  him, 
the  collection  of  it  can  certainly  be  enforced  by  the  plain- 
tiff, who  succeeded  to  all  his  rights  and  powers  in  the 
matters  of  McCulloch's  estate  remaining  unsettled. 

Debt  will  lie  upon  a  judgment.    1  Chitty's  PL  111,  370. 

There  was,  perhaps,  no  other  way  by  which  a  judg- 
ment in  favor  of  an  administrator,  who  died  before  its 
collection,  could  be  enforced  by  an  administrator  de  bonis 
non,  but  to  sue  upon  it,  until  act  of  1851,  ch.  20,  gave 
the  writ  of  soire  facias.  What  more  cheap  and  summa- 
ry remedy  might  have  been  resorted  to  in  this  case  by 
the  plaintiff?  But  that  statute  does  not  take  away  the 
common  law  right  of  suing,  biit  is  merely  cumulative, 
and  the  party  may  adopt  either;  3  Greenl.  303.  It  is 
no  ground  of  complaint  by  defendant,  that  the  more  dil- 
atory mode  of  proceeding  has  been  adopted  by  the  plain- 
tiff! 

We  therefore  reverse  the  judgment  below,  sustaining 
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the  denmrrer,  overrule  the  Bame,   and  remand  the  cause 
for  further  proceedings. 


Gbeenwood  et  ah.  vs.  Tennessee  Manufaotubing  Go*  & 
Agbicultubal  School. 

VicCHANics  LiXN.  Non-remdent  meehanie$.  The  statutes  which  glre  to  mechan- 
ics  and  undertakers  a  lien  upon  the  biAding,  &c.,  for  the  valae  of  tbeb  labor 
or  materials  furnished  for  its  erection  apply  as  well  to  persons  who  are  non- 
resident as  to  those  who  reside  within  the  State. 

8am  I.  Ikaeription  of  persofu  and  material  not  embraced  vrithin  the  tttUnUM. 
The  statutes  which  provide  a  Hen  for  mechanics,  ko.  do  not  apply  to  the  me^ 
chant  who  furnishes  machinery  to  be  used  in  a  building  erected  for  manufsc- 
turing  purposes. 

This  case  was  heard  at  the  October  Term,  1852,  of  the 
chancery  court  at  Clarksville,  Chancellor  Biucen,  presiding. 
A  decree  was  rendered,  from  which  the  parties  appealed 
as  stated  in  the  opinion. 

Bailet,  Kobb  and  Humphreys,  for  the  parties  except 
Greenwood,  argued:  That  Greenwood  is  not  a  meehame^ 
that  he  was  a  mere  merchant,  who  sold  materials  that 
were  used  in  the  erection  of  the  mill,  and  that  the  man 
who  furnished  the  nails,  locks  and  hinges,  u&ed  about 
the  mill,  was  as  much  entitled  to  the  mechanics  lien  as 
was  Greenwood. 

The  object  of  the  legislature  in  passing  the  statute, 
was,  to  confer  a  favor  on  the  laboring  men  of  the  country, 
by  making  sure   to   them   the   pay   for  their   labor  and 
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material  Amushed,  and  was  not  intended  to  benefit  the 
mere  trader  who  might  buy  and  sell  for  the  purposes  of 
gain. 

But  we  contend  further  that,  even  if  Greenwood  was 
a  mechanic,  that  he  is  a  citizen  of  another  State ;  sold 
and  delivered  the  articles  in  another  State,  and  as  such 
is  not  entitled  to  the  benefit  of  the  provisions  of  our 
statutes  conferring  the  mechanics  lien,  lliose  statutes 
were  enacted  for  the  benefit  of  our  own  citizens;  to 
encourage  and  protect  home  industry;  and  not  to  confer 
a  privilege  on  a  foreign  manufacturer  who  is  or  may  be 
an  alien;  a  stranger  to  our  laws  and  institutions,  and 
having  no  feeling  or  sympathy  in  common  with  us.  If 
a  citizen  of  the  State  of  Ohio  who  has  sold  material 
used  in  the  construction  of  a  house  is  entitled  to  a  lien 
on  the  property  for  the  payment*  of  the  price  of  the 
material  sold;  so  is  a  citizen  of  Liverpool  for  the  iron 
or  wares  by  him  furnished,  and  the  citizen  of  Japan  or 
China  for  the  wafes  or  drapery  by  him  sold  and  used  in 
the  construction  or  ornamenting  of  the  house. 

The  statutes  conferring  the  specific  lien,  known  ad  the 
^^  mechanics'  lien,"  are  analogous  to  the  statutes,  known 
as  the  "poor  laws,"  exempting  certain  articles  of  pro- 
perty from  execution.  And  this  court  has  holden  that 
these  statutes  are  intended  only  for  our  own  citizens; 
and  therefore  refused  the  benefits  of  these  statutes  to  a 
citizen  of  another  State.    See  11  Humph.,  4^. 

Henry,  E^iuble  and  SHAOKLBaw)KD,  for  Greenwood, 
ai^ed:  The  question  here  is  whether  a  non-resident 
who  furnished  the  mill  machinery  is  entitled  to  a  lien 
with  other  mechanics  who  built  and  furnished  materials 
for  the  mill.    It  cannot  be  doubted  but  tliat  Greenwood 
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&  Co.  sold  the  machinery  expressly  for  this  mill  and 
not  for  purposes  of  speculation  by  the  purchasers,  or 
as  an  article  of  merchandize.  The  acts  of  the  legisla- 
ture of  1825,  ch.  37,  and  1829,  ch.  26,  use  the  general 
language,  "  when  any  mechanic  or  mechanics,  shall  build 
or  construct,  or  furnish  the  materials,  shall  have  a  lienj" 
&c.  The  first  of  these  acts  limits  the  lien  to  the 
building  houses  in  the  towns  in  the  State,  under  special 
contract.  The  second  of  these  acts  extends  the  lien  in 
favor  of  all  who  work  or  furnish  materials  in  propor- 
tion to  the  amount  of  work  done  and  materials  furnished. 
By  the  act  of  1835,  the  lien  is  extended  to  any  mechanic 
who  may  build  or  furnish  materials  for  any  building  in 
any  county  in  the  State. 

The  act  commencing  thus,  "The  lien  given  to  mechanics 
who  may  construct,  furnish  materials,"  &c.  We  suppose 
it  will  not  be  controverted,  that  the  machinery  is  to 
be  considered  material  in  the  construction  of  the  mill, 
or  a  part  of  its  structure,  as  much  so  as  building  the 
foundation  walls  or  erecting  the  superstructure,  for  with- 
out it  there  could  be  no  mill.  The  machinery  are  fixtures, 
so  considered  in  the  case  of  Morgan  vs.  Arthurs^  3 
Watts,  140.  The  case  says  a  steam  saw  mill  engine  is 
subject  to  the  mechanics'  lien.  And  in  Gray  vs.  Ha/rdr 
ship^  17  Ser.  &  Raw.,  413,  the  court  says  a  boiler  in  a 
brew  house  is  a  fixture,  and  subject  to  the  mechanics' 
lien  under  the  Pennsylvania  law. 

The  language  of  our  acts  of  assembly  granting  the 
Hen  is  general;  "when  any  mechanic;"  embracing  all. 
There  surely  is  nothing  in  the  phraseology  of  the  law 
to  exclude  a  non-resident  who  fiirnishes  any  portion  of 
the  material  of  the  mill.  Then  what  principle  of  policy 
would  dictate  his  exclusion?    The  States  and  the  citizens 
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of  the  States  stand  in  a  very  different  relation,  to  that 
of  Japan  and  the  other  nations  of  the  earth.  The  people 
of  the  States  in  forming  their  federal  compact,  looking 
to  the  importance  of  the  relations  of  comity  and  nn- 
restricted  commerce  between  them  provided  a  suitable 
guaranty.  And  in  accordance  with  this  constitutional 
provision,  as  well  as  the  suggestions  of  mutual  and 
reciprocal  benefits,  and  the  pleasures  and  advantages  of 
social  intercourse,  it  has  long  been  the  usage  of  the 
citizens  of  the  States  to  deal  and  traffic,  sell  and  barter, 
and  purchase  their  respective  merchandize,  commodities, 
and  manufactures. 

It  cannot  be  conceived  that  the  legislature  could  have 
designed  by  any  enactment,  to  have  disturbed  this  state 
of  amity  and  lucrative  system  of  intercourse,  by  denying 
to  a  citizen  of  another  State  that  remedial  justice  in 
her  courts,  Tennessee  extends  to  her  own   citizens. 

If  the  manufactures,  the  result  of  the  skill  and 
science  of  the  citizens  of  other  States,  are  important  to 
us,  and  our  citizens  should  choose,  or  feel  themselves 
under  a  necessity,  for  the  lack  of  similar  skill,  &c.  in 
their  own  State,  to  purchase  them,  common  morality 
would,  it  should  seem,  incline  the  legislature  to  provide 
suitable  methods  by  which  the  foreign  citizen  should  be 
paid  in  the  manner  directed  for  her  own  citizens.  Espe- 
cially as  no  detriment  can  grow  out  of  it  to  the  State 
or  her  citizens;  but,  on  the  contrary,  many  benefits. 

Cabtjthehs,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  erected  extensive  mills  &c.,  at  Port 
Royal,  in  Montgomery  county,  and  failed.  Several  bills 
were  filed  by  the  complainants,  and  attachments  issued 
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to  assert  their  lien  as  mechanics  against  the  propertjr. 
The  Bank  of  Tennessee  is  also  a  party  insisting  upon  its 
priority  of  right,  as  vendor  hy  bond  for  title,  for  the  unpaid 
purchase  money,  of  about  four  thousand  dollars.  This 
right  is  conceded,  and  the  contest  is  between  the  other 
parties.  The  various  cases  were  consolidated.  The  sale 
of  the  property  was  made,  and  after  dischargmg  the  debt 
of  the  bank,  there  still  remains  of  the  proceeds  for  dis- 
tribution among  the  complainants,  about  three  thousand 
dollars.  The  debts  of  complainants,  which  are  declared 
by  the  decree  below  to  be  a  lien  upon  the  property,  and 
to  be  paid  pro  rata,  amount  to  five  thousand  three  hun- 
dred and  forty-three  dollars.  This  sion  is  made  up  as 
follows:  Greenwood's  debt  four  thousand  one  hundred 
and  three  dollars;  Wilder  three  hundred  and  sixty-five 
dollars;  Durrell  four  hundred  and  seventy-five  dollars; 
Stewart  one  hundred  and  nine  dollars ;  Izor  two  hundred 
and  ninety  dollars.  In  addition  to  these  complainants, 
McOauly  &  Johnson's  decree  amounts  to  six  hundred  and 
eighty-three  dollars.  As  this  claim  was  not  for  work 
done  or  materials  furnished  for  the  buildings,  it  was 
excluded  until  the  others  were  satisfied.  AU  the  parties 
appeal  on  both  sides,  except  Greenwood  and  the  Bank  of 
Tennessee. 

Tlie  only  question  now  made  is,  as  to  the  correctness 
of  allowing  Greenwood  to  participate  in  tliis  fund  equally 
with  the  mechanics.  It  is  contended  that  non-residents 
who  furnish  materials  out  of  the  State,  are  not  embraced 
in  our  act  of  Assembly,  but  that  it  was  only  intended 
for  our  own  mechanics,  and  for  materials  made  in  the 
State.  We  cannot  concur  in  this  construction.  It  would 
be  against  that  comity  and  liberality  that  does,  and  should 
ever  exist  between  us  and  our  skster  States.    The  provis- 


DECEMBER  TEEM,  1862.  186 

[GrtmmoodtidU.  vi.  Tenneawe  Muittfiustariiig  Go.  &  Agriciiltiiral  School] 

ions  of  the  act  is  general,  and  we  will  not  by  construc- 
tion, make  the  inivdious  distinction.  We  must  then  regard 
this  claim  vrith  the  same  favor  as  if  it  belonged  to  one 
of  our  own  citizens,  and  test  the  right  of  Greenwood  by 
the  same  roles  that  we  would  do  if  he  were  a  resident 
of  Clarksville  or  Nashville,  and  had  made  the  same  con- 
tract. 

The  act  of  1846,  ch.  118,  §  1,  gives  a  lien  to  any 
mechanic  or  undertaker  who  may  '^furnish  materi^ils,  or 
any  part  of  the  materials,  in  the  construction,  building 
or  repairing  of  any  house,  fixtures  or  improvements,  or 
shall  do  any  work  upon  the  said  house,  either  by  finish- 
ing off  the  same,  painting,  ornamenting  or  otherwise. 
Such  mecJidnio  or  v/ndertaker  shall  have  a  lien,"  &c.  Mr. 
Greenwood  was  an  iron  merchant,  and  contracted  with 
the  agent  of  defendant  to  furnish  the  iron  and  castings 
necessary  for  the  factory,  to  be  paid  in  part  upon  deliv- 
ery in  Cincinnati,  and  the  balance  in  a  bill  on  time. 
We  do  not  believe  that  it  was  the  intention  of  the  Leg- 
ialatare  to  provide  a  lien,  and  thus  give  a  preference 
over  other  creditors  to  him  who  feells  to  a  company  or 
an  individual,  machinery  to  put  into  a  house  built  for 
manufacturing,  any  more  than  to  a  cabinet  maker  for 
the  fiimiture  to  go  into  a  new  building,  or  to  a  mer- 
chant who  may  have  sold  nails,  screws  and  locks,  to 
an  undertaker,  or  to  the  owner.  But  to  whom  is  this 
Hen  given?  To  the  mechanic  or  undertaker,  by  express 
words,  both  for  work  done  by  himself,  or  others  under 
him,  and  for  the  materials  such  mechanic  who  contracts 
to  erect  the  building,  or  any  other  person  who  may 
xmdertake  it,  shall  furnish.  This  section  does  not  apply 
to  the  person  firom  whom  the  undertaker  may  get  the 
materials;  it  does   not   give    him    any    lien.     He  gives 
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credit  to  tlie  undertaker,  and  must  look  to  him  for  his 
pay.  If  this  were  not  so,  there  wonld  be  no  use  for 
the  second  section,  which  expressly  extends  the  lien  to 
othei's  than  those  provided  for  in  the  first  section. 

"  Sec.  2.  That  the  provisions  of  this  act,  and  the  ben- 
efit of  the  lien  hereby  created,  shall  be  extended  to  the 
journeymen  workmen  of  said  mechanic  or  undertaker, 
or  such  other  persons  as  may  be  employed  by  or  under 
hira,  to  do  any  part  of  said  work,  or  furnish  any  of  the 
said  materials,  who  shall  be  authorized  to  enforce  the 
same  in  preference  to  said  undertaker;  Provided,  notice 
in  writing  of  said  lien,  shall  be  first  given  to  the  own- 
er," &c. 

By  the  first  section,  the  lien  was  given  to  the  "  mechan- 
ic or  undertaker,"  who  might,  "  by  special  contract  with 
the  owner,"  construct,  build  or  repair,  or  furnish  the 
whole  or  any  part  of  the  materials  for  any  house,  &c. 
But  as  the  undertaker  might  not  be  responsible,  the 
second  section  extended  the  lien  to  any  person  that 
might  be  employed  by  or  under  him,  to  do  any  part  of 
tlie  work,  or  furnish  any  of  said  materials.  Then  if  mate- 
rials are  famished  by  contract  with  the  undertaker,  the 
lien  is  given  to  such  person,  in  preference  to  said  under- 
taker. But  this  lien  depends  upon  giving  notice  to  the 
owTier.  The  object  of  which  is,  that  he  may  may  with- 
hold from  the  undertaker,  with  whom  he  has  contracted, 
the  amount  of  such  claim.  Tlie  second  proviso  demon- 
strates the  correctness  of  this  construction.  And  provided 
fuHher^  "That  the  claims  herein  secured  by  lien,  for 
work  and  labor  done,  or  material  furnished,  shall  in  no 
case  exceed  the  amount  agreed  to  be  paid  by  the  owner 
or  proprietor,  in  his  original  contract  with  the  underta- 
ker."   If  this  were  not  so,  and  it  was   intended  to  give 
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a  lien  to  all  who  might  furnish  materials  or  machinery 
for  R  building,  whj  would  it  be  limited  to  the  amount 
agreed  to  be  paid  to  the  mechanic,  or  other  person  who 
undertakes  the  building?  What  would  be  the  necessity 
for  any  reference  to  that  contract?  The  whole  object  of 
the  act  might  be  defeated  by  the  opposite  construction. 
A  mechanic  agrees  to  build  a  house  for  a  factory,  for  a 
certain  amoxmt,  and  lays  out  large  sums  for  materials  and 
workmen,  and  looks  to  the  lien  given  him  by  law  for  his 
securily;  but,  at  the  same  time,  the  owner,  by  whom  he 
is  employed,  makes  a  contract  for  fifty  thousand  dollars 
worth  of  machinery,  and  breaks;  when  the  machinist 
comee  forward  with  his  large  claim,  and  overwhelms  him. 
nils  could  not  have  been  the  intention  of  the  legislature. 
It  thought  "the  laborer  was  worthy  of  his  hire,"  and 
intended  to  secure  it  to  him.  Mr.  Greenwood's  contract 
was  with  the  owners,  and  had  no  connection  with  the 
undertakers.  His  case  is  not  provided  for  in  this  act, 
but  the  claims  of  the  other  complainants  are,  as  they 
worked  as  mechanics  on  the  building.  It  is  true  he  has 
acquired  a  lien  under  the  act  of  1832,  by  the  registra- 
tion of  his  judgment  at  law  and  filing  his  bill,  but  that 
is  subordinate  to  the  lien  of  these  mechanics  given  by 
the  act  of  1846.  They  must  therefore  be  first  paid,  and 
the  balance  of  the  fund,  after  the  payment  of  all  costs, 
will  go  to  him. 

Upon  the  two  grounds,  then,  stated  in  this  opinion,  we 
consider  the  decree  of  the  chancellor  erroneous,  and  it 
must  be  modified  as  above  stated,  and  the  cause  remanded. 
10 
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E^EATON  V8,   Tiiomasson's  lessce. 

Limitation  of  Actions.  Adverte  possesHon  of  lands  by  ajtidgmerU  debtor^  after 
a  sale  thereof  by  the  sheriff".  While  it  is  true  that  a  judgment  debtor,  if  he 
remain  in  possession  of  land  after  a  sale  thereof  by  the  sherifT,  is  regarded,  in 
the  absence  of  all  evidence  to  the  contrary,  as  occupying  the  relation  of  quasi 
tenant  at  will  to  the  purchaser;  nevertheless,  if  so  retaining  the  possession,  he 
claims  to  hold  for  himself  and  adversely  to  the  purchaser,  for  seven  years  from 
the  date  of  the  sale  by  the  sheriff,  he  is  protected,  by  the  statute  of  limitations, 
in  his  possession.  This  is  so,  though  the  action  be  brought  within  seven  jettrs 
from  the  execution  of  a  deed  by  the  sheriff  to  the  purchaser. 

This  action  of  ejectment  was  tried  at  the  February  Term, 
1861,  of  the  circuit  court  for  Cannon  county,  Samuel 
Anderson,  Judge,  presiding.  There  was  judgment  for 
the  ^plaintiff,   and  the  defendant  appealed  in  error. 

Rea^hy  and  Fa^,  for  plaintiff  in  error,  cited  8  Yerg., 
179;  1  Humph.;  80;  3  Ibid.,  129;  "l  Ibid.,  617;  8  IMd.y 
686 ;  1   Murphy's  Rep.,   206 ;  2  Hawk's  E.,   668. 

E.  A.  Keeble  and  6.  "W.  Thompson,  for  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment,  in  the  circuit  court 
of  Cannon,  brought  by  the  defendant  against  the  plaintiff 
in  error. 

The  lessor  of  the  plaintiff  claims  title  to  the  premises 
described  in  the  declaration,  under  a  purchase  at  execu- 
tion sale. 

On  the  18th  of  January,  1839,  Thomasson  recovered 
a  judgment  against  Keaton,  in  the  circuit  court  of 
Cannon,  upon  which  an  execution  issued,  and  was  levied 
on  the  tract  of  land  first  described  in  the  declaration. 

On  the  12th  of  May,  1840,  said  tract  of  land  was 
sold  by  the  sheriff,   and  Thomasson,  the  judgment  cred- 
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itor,  became  the  purchaser;  but  the  sheriff's  deed, 
conveying  to  him  said  tract  of  land,  was  not  executed 
until  the  23d  of  December,   1844. 

The  present  action  was  commenced  on  the  15th  Septem- 
ber, 1848,  against  Keaton,  the  judgment  debtor,  who 
was  in  the  actual  possession  of   said  tract  of  land,   at 

j  the  time  of  the  levy  and  sale,  and  who  has  ever  since 

continued  in  possession    thereof,   "  claiming    to  hold  for 

I  himself." 

More    than  seven  years  having   elapsed  between   the 
sale  of  said  tract  of  land,    and  the  comjpigiigp^t  of 
this  action,  during  all  which  time 
sion,   claiming  to  hold  the  land  fori 
of  limitations  was  relied  upon,  as 
sought  by  the  lessor  of  the  plaint 

And  with  reference  to  this  groT3kd'*<l^  fffefensej^^e 
circuit  Judge  instructed  the  jury,  thaT'^i^  Ik^Ratute  of 
limitations  did  not  commence .  to  run  in  favor  of  the 
defendant,  until  after  the  sheriff's  deed  was  executed" 
to  the  lessor  of  the  plaintiff. 

This  instruction  was  clearly  erroneous.  It  is  true,  that 
the  effect  of  an  execution  sale,  of  real  property,  is  very 
different  from  that  of  personal  property.  The  levy  of 
an  execution  upon  personal  chattels,  divests  the  title  of 
the  debtor,  and  vests  it  in  the  sheriff;  and  by  the  mere 
force  of  the  sale  and  delivery  of  possession  to  the  pur- 
chaser, he  becomes  vested  with  a  legal  title  to  the  pro- 
perty purchased.  But  such  is  not  the  legal  result  in 
the  case  of  real  estate.  The  levy  of  an  execution  upon 
land  does  not  divest  the  title  of  the  judgment  debtor. 
It  vests  the  sheriff  with  no  interest  in  the  property,  nei- 
ther the  legal  title  or  possession  is  transferred  to  the  pur- 
chaser by  force  of  the  sale. 
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The  sheriflPs  deed,  by  operation  of  law,  transfers  the 
legal  title  to  the  purchaser,  and  he  is  left  to  resort  to 
an  action  of  ejectment  to  gain  the  possession,  if  with- 
held  by  the  former  owner.  By  virtue  of  the  levy  and 
sale  alone,  the  purchaser  acquires,  at  most,  only  an 
equitable  title  to  the  land  purchased.  10  Humph.,  24. 
But,  as  the  sheriff's  deed  is  founded  on  the  levy  and 
sale,  it  has  relation,  whenever  executed,  to  such  levy 
and  sale,  and  vests  the  purchaser,  by  such  relation,  with 
the  legal  title,  at  least  from  the  date  of  the  sale,  if 
not  from  the  levy,  which  is  the  inception  of  the  title. 
See  1  Hump.,  80;  8  Humph.,  685. 

From  the  date  of  the  sale,  at  least,  the  judgment 
debtor,  in  possession  of  the  land  sold,  is  in  a  condition 
to  assert  a  claim  adverse  to  that  of  the  purchaser.  The 
latter  is  immediately  entitled  to  a  deed,  and  to  the 
possession  of  the  land,  if  it  can  be  acquired  peaceably. 

But  whether  he  obtains  a  conveyance  from  the  sheriff 
or  not,  is  wholly  immaterial,  so  far  as  respects  the  ope- 
ration of  the  statute  of  limitations,  in  favor  of  the  judg- 
ment debtor  remaining  in  possession,  and  claiming  to 
hold  adversely,  in  point  of  fact,  to  the  title  acquired 
by  the  purchaser;  for  altiiough  it  be  true,  that  until 
the  execution  of  the  sheriff's  deed,  the  purchaser  has 
only  an  equitable  interest  or  title,  and  therefore  could 
not  sue  in  ejectment  to  recover  possession  of  the  premi- 
ses; still,  it  is  no  less  true,  that  the  statute  of  limita- 
tions of  1819,  has  precisely  the  same  effect  and  opera- 
tion upon  equitable  as  upon  legal  tities,*  and  alike 
protects  the  right  of  the  person  in  possession  holding 
adversely,  as  against  botii. 

It  would  be  absurd  to  suppose,  that  the  mere  delay, 
or  negligence,   of   the    purchaser    in    procuring  a  deed 
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from  the  sheriff,  could  have  the  effect  of  preventing 
the  bar  of  the  statute  from  attaching  in  favor  of  the 
adverse  possessor. 

It  is  true,  that  the  judgment  debtor,  if  he  remain  in 
possession  after  the  sale,  is  regarded,  in  the  absence  of 
all  evidence  to  the  contrary,  as  occupying  the  relation 
of  quasi  tenant  at  will  to  the  purchaser.  But,  this  is 
a  mere  presumption  of  law,  which  may  be  rebutted  by 
showing  that,  in  &ct,  he  was  holding  adversely  to  the 
right  of  purchaser. 

He  is  under  none  of  the  positive  obligations  growing 
out  of  the  relation  of  tenant  by  actual  contract. 

His  relation  rests  upon  mere  acquiescence,  and  may,  by 
his  own  act,  be  put  an  end  to  at  any  moment.  10 
Humph.,  214,  221;  1  Swan,  3,   10. 

It  follows,  that  the  judgment  of  the  circuit  court  is 
erroneous  and  must  .bo  reversed. 


Lawrence  vs.  Lawbence. 

SLATBftT.  Farol  gift  of  l^e  etiaU  in  a  tlaoe.  A  gift  by  parol,  by  the  tenant 
for  life,  of  a  life  estate  in  a  elaye,  to  the  remainder-man,  is  Toid  as  between 
donor  and  donee. 

This  action  of  detinue  was  tried  in  the  circuit  court 
of  Wilson  county,  at  its  May  Term,  1852,  Davidson, 
Judge,  presiding.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  appealed  in  error. 
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E.  H.  EwiNG  and  G.  W.  Thompson,  for  plaintiff  in 
error. 

Stokes,  for  defendant  in  error,  cited  10  Yerg.  487; 
11  Humph.  144;  3  Ire.  Eq.  Eep.  253;  1  Dev.  &  Bat. 
479;  2  Ibid  115;  2  Dev.  Eq.  E.  535;  9  Yerg.  64;  8 
lb.  384;  10  lb.  507. 

Houston,  Special  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  detinue  for  a  negro  slave  named 
Jeff.  Mary  Lawrence  was  the  owner  of  a  life  estate  in 
the  slave,  and  William  Lawrence  was  the  owner  of  the 
remainder.  He  was  in  the  possession  of  William  Law- 
rence at  the  time  and  before  the  suit  was  brought.  A 
demand  was  made  for  the  slave,  but  the  plaintiff  in  error 
refused  to  deliver  him  up. 

On  the  trial  before  the  jury,  William  Lawrence  pro- 
posed to  prove  that  Mary  Lawrence,  in  October,  1847, 
about  two  years  before  the  institution  of  the  suit,  "sur- 
rendered, and  gave  up,  by  parol  gift,  her  life  estate  in 
the  slave  to  him,  freely  and  voluntarily." 

The  court  excluded  the  proof,  and  the  jury  found  a 
verdict  for  Mary  Lawrence.  There  was  a  motion  for  a 
new  trial,  and  a  motion  in  arrest  of  judgment;  both  of 
which  motions  were  overruled,  and  to  reverse  the  judg- 
ment, an  appeal  was  taken  to  this  court. 

The  only  question  presented  is,  whether  a  parol  gift  of 
a  life  estate  in  a  slave,  by  the  tenant  for  Ufe,  to  the 
remainder-man,  and  accompanied  by  the  possession,  is 
valid  between  the  parties  under  the  act  of  1831,  chap. 
90,  §  12.    This  court  has  decided,  that  a  parol  gift  of  a 
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slave,  by  one  who  owns  the  entire  interest,  is  void  as 
between  the  donor  and  the  donee.  Such  is  the  plain 
meaning  of  the  act  of  1831 ;  such  is  its  policy,  and  such 
is  the  construction  given  by  the  court  of  North  Carolina 
to  a  similar  statute ;  Neely  vs.  Wood^  10  Ter.  486. 
Before  the  passage  of  this  act,  creditors  were  amply 
protected,  and  its  object  was,  to  protect  the  pretended 
donor  from  having  his  slaves  taken  from  him  by  parol  ' 
gifts,  proved  by  the  false  swearing  of  witnesses.  And 
all  the  reasons  that  can  be  offered  in  favor  of  the  donor 
of  the  entire  estate  in  a  slave  in  such  cases,  and  every 
consideration  of  sound  policy  apply  with  equal  force,  if 
not  with  greater  force,  to  the  donor  of  the  life  estate- 
The  tenant  for  life  is  at  least  the  temporary  owner  of  the 
slave;  this  ownership  may  embrace  the  entire  interest,  or 
continue  during  the  life  of  the  slave;  he  may  sell  to  a 
stranger,  or  make  a  gift  of  his  interest,  and  deliver  pos- 
session. The  value  of  his  interest  may  be  equal  to  half, 
or  more  than  half  the  value  of  the  slave,  as  in  this 
case  it  was  found  by  the  jury  that  the  life  estate  of 
Mary  Lawrence  was  worth  four  hundred  dollars,  the 
slave  being  worth  about  eight  hundred  dollars.  More- 
over, in  perhaps  a  majority  of  the  cases,  the  tenants  for 
life  are  old  women  with  little  knowledge  of,  or  ability 
to  protect  their  rights,  having  no  absolute  estate  in  any 
kind  of  property ;  and  in  this  case  it  appears  that  Mary 
Lawrence  is  87  years  of  age,  and  the  plaintiff  in  error, 
himself,  offered  to  prove  that  she  had  made  similar  gifts 
of  her  life  estate  in  all  her  other  negroes,  to  her  children, 
who  owned  the  remainder ;  she  having  no  other  proper- 
ty in  her  own  right,  and  leaving  herself  entirely  des- 
titute of  the  means  of  support.  We  can  see  no  reason 
why  the  act  of  1831  should  not    extend   to  this  case ; 
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and  we  are  satisfied  that  such  should  be  its  construc- 
tion. We  therefore  affirm  the  judgment  of  the  circuit 
court. 


Ross  V8.  Yeatman. 

Pluloino.  Non  est  factum^^oAm  not  ntee—cary  to  be  pUedtd  en  oath.  If  the 
name  only  of  the  party  charged  be  subscribed  to  an  account,  without  aoy  ac- 
knowledgement of  the  correctness  of  the  account,  or  his  obligation  to  pay  it, 
€icept  such  as  might  be  inferred  from  the  &ct  that  his  name  appears  snbecribed 
to  the  account,  he  may  show  that  the  signature  is  not  his  act,  without  pleading 
non  eat  factum  upon  oath. 

At  the  July  Term,  1851,  of  the  circuit  court  for  Smith 
county,  CuLLOM,  Judge,  presiding,  there  was  judgment  in 
this  action  for  the  plaintiff,  and  the  defendant  appealed 
in  error- 

MooBB,  for  plaintiff  in  error. 

Fife,  for  defendant  in  error. 

Cabuthkes,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  below,  sued  the  plaintiff  in  error  and 
Catron,  as  partners  upon  account  for  merchandize.  The 
items  constituting  the  amount  are  not  given,  but  for 
them  reference  is  made  to  bills  rendered.  At  the  foot 
of  the    accounts  thus    stated,  these    words  are    written. 
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without  more,  "Catron  &  Eobs,  by  G.  W.  Catron." 
Catron  made  no  defense,  but  Ross  proposed  to  prove, 
that  at  the  time  the  signing  was  done  by  Catron,  that 
no  patnership  existed  between  them,  and  that  Catron 
had  no  authority  to  sign  his  name.  This  evidence  was 
excluded  by  the  court  upon  the  ground  that  it  could 
not  be  made  without  a  plea  of  Tvon  est  fadmn  on  oath. 

Hie  broadest  description  of  cases  in  which  the  defense 
by  plea  of  iMm,  est  factv/m^  is  required  to  be  on  oath, 
is  contained  in  the  act  of  1819,  ch.  27,  §  4,  and  is 
in  these  words:  "When  a  plaintijff  wishes  to  avail  him- 
self of  the  plea  of  rum  est  factum^  to  any  deed  of 
record,  defeasance  or  other  acquittance,  or  a  defendant 
to  any  bond,  obligation,  promissory  note,  bill  of  exchange, 
or  other  instrument  of  writing,  for  the  payment  of  money 
or  other  valuable  thing."  This  case  is  certainly  not 
embraced  in  this  act,  much  less  is  it  covered  by  the 
anterior  acts  of  1801,  ch.  6,  §  56 ;  and  1817,  ch.  86, 
I  2.  It  is  not  a  "  bond,  obligation,  promissory  note,  bill 
of  exchange,  or  other  instrument  of  writing,  for  the  pay- 
ment of  money."  There  is  no  writing  above  the  signa- 
ture, creating  any  obligation  or  promise,  or  undertaking 
of  any  kind.  Nothing  precedes  the  signature  but  a  gen- 
eral account  for  merchandize,  without  setting  forth  the 
items.  Then,  if  the  case  does  not  fall  within  some  statute 
npon  the  subject,  it  is  to  be  governed  by  the  general 
rules  of  pleading,  and  the  defense  can  be  made  without 
any  affidavit  of  its  truth. 

For  this  error  in  the  circuit  judge,  without  noticing 
other  defects  in  the  case,  as  presented  by  the  record, 
which  might  be  fatal,  we  reverse  the  judgment,  and  order 
that  the  cause  be  remanded  for  a  new  trial. 
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"Wood  vs.  Owens. 

QAMiNa.  Horse  racing.  Action  to  recover  hack  money  lost  thereon.  Parties 
Though  horse  racing  under  certain  restrictions  is  so  far  tolerated  by  statute  as 
to  exempt  the  parties  concerned  from  criminal  prosecution,  still  in  all  other 
respects  it  is  illegal,  and  no  such  relation  as  that  of  partners,  or  joint  owners, 
or  legal  priTity  of  any  sort  can  be  created  between  the  parties.  Hence  if  two 
persons  join  in  a  wager  upon  a  horse  race,  which  they  lose,  each  must  sue 
separately  for  his  portion  so  lost  and  paid  over  to  the  winning  party. 

This  was  an  action  brought  in  the  manner  and  npon 
the  facts  stated  in  the  opinion,  in  the  circuit  court  for 
Bedford  county.    At  the  August  Term,  1852,  Davidson, 
Judge,  presiding,  there  was   judgment  for  the  plaintiff 
and  the  defendant  appealed  in  error. 

E,  Cooper,  for  plaintiff  in  error,  insisted  that,  as  it 
appeared  that  Harrison  and  Owens  were  jointly  interested 
in  the  stake  which  was  deposited  by  Owens,  they  should 
have  sued  jointly,  and  cited  1  Chitty  PL,  13 ;  1  Saun. 
PL,  154;  9  East,  471;  10  Yerg.,  235;  Meigs'  Rep., 
394;  1  Swan,  38. 

"WisEBTBat,  for  the  defendant  in  error. 

MoKiNNBr,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  brought  by  Owens  against 
Wood,  in  the  circuit  court  of  Bedford,  under  the  act 
of  1799,  ch.  8,  §  4,  to  recover  back  the  sum  of  three 
hundred  dollars  lost  on  a  ^^  horse  raoe.^^  There  was  a 
verdict  and  judgment  for  the  plaintiff  below,  and  the 
defendant  appealed  in  error  to  this  court. 

It  appears  from  a  paper  writing,  found  in  the  evi- 
dence,  that  the   agreement  with  the  defendant.   Wood, 
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to  ran  the  race,  was  made  ostensibly  by  the  plaintiff, 
Owens,  in  his  individual  name;  but  the  proof  showed, 
that  in  reality,  the  money  let  upon  the  race,  was  advanced 
by,  and  belonged  to,  said  Owens  and  one  Jacob  Harrison. 

The  present  action  was  brought,  and  the  declaration 
jBled,  in  the  joint  names  of  Harrison  &  Owens;  but  at 
the  subsequent  term  of  the  court,  and  preceding  the 
trial,  on  motion  of  their  attorney,  leave  was  given  to 
amend,  by  striking  out  tiie  name  of  Harrison  from  the 
summons  and  declaration,  and  this  amendment  was  made 
without  objection,  so  far  as  appears  from  the  record. 
It  being  made  to  appear  on  the  trial,  that  Harrison 
had  an  equal  interest  in  the  sum  of  money  sought  to 
be  recovered  back  from  the  defendant,  the  position  was 
assumed  by  the  defendant's  counsel,  that  because  of  the 
non-joinder  of  the  former  the  plaintiff  could  not  main- 
tain this  action.  Upon  this  point,  the  circuit  judge 
held,  in  substance,  "that  the  written  agreement  between 
Owens  and  "Wood,  showing  that  they  were  the  parties 
who  made  up  the  race,  afforded  the  best  evidence  of 
the  nature  of  the  transaction,"  and  that  if  Harrison  was 
secretly  concerned  and  interested  with  the  plaintiff  un- 
known to  the  defendant.  Wood,  and  with  whom  he 
made  no  contract  or  agreement  to  run  said  race,  that 
it   was  necessary  to  join  him  as  plaintiff,  &c. 

We  differ  in  opinion  with  his  honor,  as  to  the  legal 
principles  which  govern  this  case.  T3ie  right  to  recover 
back  money  lost,  under  the  circumstances  of  this  case, 
is  in  the  &ce  of  the  common  law,  and  rests  alone  upon 
the  statute  before  referred  to,  and  the  rule  prescribed 
by  the  act,  must  therefore  govern.  The  person  provided 
for  by  the  act,  is  the  person  "losing  and  paying  or 
delivering"    the  money,  or  other  valuable    thing    lost, 
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on  horse  raciug,  or  any  other  game  or  play  what- 
ever. The  policy  of  the  statute  is,  to  restore  to  him 
the  money,  or  property  lost,  or  the  value  thereof,  if 
sued  for  within  ninety  days  thereafter,  and  the  extent 
of  the  right  of  recovery  is  to  be  measured  by  the 
extent  of  the  actual  loss  of  money,  or  property,  by  the 
party.  If  this  be  a  correct  exposition  of  the  statute,  it 
follows  that  the  present  action  is  properly  brought,  and 
may  well  be  mlaintained  by  the  plaintff,  to  recover  hu 
avm  pwri  of  the  money  lost,  and  paid  over  to  the 
defendant,  but  for  nothing  more.  The  statute  gives  him 
no  right  to  recover  the  money  of  another  person,  lost 
and  paid  over  to  the  defendant  upon  the  same  race, 
merely  upon  the  ground  of  some  illegal  association 
between  the  plaintiff  and  such  other  person  in  the 
horse  race.  Such  other  person  has  a  right,  under  the 
statute,  to  complain,  and  sue  for  himself,  and,  if  he 
declines  to  do  so,  no  other  person  can  be  heard  to 
complain  for  him,  as  against  all  others,  the  successful 
party  in  the  race,  by  whom  the  money  or  property 
was  received,  may  retain  it,  and  in  doing  so,  may  well 
stand  upon  the  maxim  of  the  common  law:  ^^MeLioiri 
est  conditio  possidentis.^^ 

It  is  to  be  borne  in  mind,  that^  although  ^^  horse 
racing,"  under  certain  restrictions,  is  so  far  tolerated  by 
statute  as  to  exempt  the  parties  concerned  from  criminal 
proseoutiony  still,  in  all  other  respects  it  is  illegal,  and 
no  valid  contract,  either  express  or  implied,  can  arise 
out  of  such  illegal  transaction.  Consequently,  in  legal 
contemplation,  no  such  relation  as  that  of  partners,  or 
joint  owners,  or  legal  privity  of  any  sort,  can  be  created 
between  the  parties  by  force  of  such  illegal  transaction. 
The  rights  of  the  parties,  so  far  as  recognized  by    the 
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statute,  must  therefore, .  upon  general  principles,  be  re- 
garded as  several^  and  prosecuted  accordingly.  The  case 
of  Orof/  vs.  Wtlsan,  Meigs'  B.,  394,  is  wholly  different 
from  the  present  case,  in  its  facts,  and  this  is  all  that 
need  be  said  of  it  at  present. 

It  follows,  in  this  case,  that,  as  the  plaintiff  improperly 
recovered  the  share  of  the  money  belonging  to  Harrison, 
the  judgment  is  erroneous. 

Judgment  reversed. 


DoBAN  ei  als.  vs.  Bbazelton  et  als. 

PiBtm.  Chancery.  Ebw  person*  qfeohr  held  in  davery  muet  me  for  freedom. 
PenonB  of  color  held  in  slaTery  can  only  stie  for  their  freedom  in  a  court  of 
chancerj  by  a  next  friend. 

Chancellor  RmLEY,  at  the  February  Term,  1852,  of 
the  chancery  court  at  Winchester,  dismissed  this  bill, 
and  the  complainant  appealed. 

CoLYAB,  for  complainants,  argued :  What  is  the  con- 
dition of  complainants?  They  are  free  persons  under 
duress,  wrongfolly  held  in  bondage  ;  and  must  they  forever 
remain  in  this  condition,  simply  because  they  are  not 
fortunate  enough  to  have  some  friend  who  will  take  it 
upon  himself  to  apply  to  court  in  his  own  name,  for 
their  emancipation?  The  very  idea  is  startling.  Upon 
demurer,   all    the   allegations  of  the  bill  are   admitted. 
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And    now  the    question    comes    up,    and    must  be   met 
directly :     Shall  the    complainants   remain   in    perpetual 
bondage  without  any  fault  of  their  own  ?    It  is  not  their 
crime,  their  error,  nor  their  negligence,  to  have  no  next 
friend.     Tliey  have  no  power  to  say  to  a  white  man 
you  must  go  to  law  for  me,  and  become  liable  for  heavy 
coste.     And  if  the  rule  insisted  upon  by  defendant  be 
correct,  in  this  country  where  the  people  are  averse  tQ 
the  emancipation  of  slaves,  but  few  of  the   hundreds  of 
the  African   race,  who  are  wrongfully  held  in  slavery, 
after  their  emanipation,  will  ever  obtain   the   aid  of  our 
courts.      In  such    a  case  as   this,  where  the   costs  may 
amount   up   to   hundreds  of   dollars,   there  are  but  few 
men  who  would   volunteer  to   become  liable   for  it,  to 
say  nothing  about  the  moral  courage  it  would  require 
to  volunteer  in  behalf  of  eui  de  foKsto  slave  against  his 
master.    Why  does  the  law  in  any  case,  require  a  suit 
to  be  brought  by  a  next  friend?    Only  two  reasons  have 
been  given:      First,    because  of  the   supposed    want  of 
discretion.    Secondly,  that  there  may  be  some  one  liable 
for  costs.    Story's  Eq.   PI.,  §  57. 

Does  eitlier  of  these  reasons  apply  in  this  case?  Per- 
haps the  first  might  apply  to  persons  in  the  condition 
of  these  complainants  at  the  time  the  original  bill  was 
filed;  but  could  not  apply  to  them  at  the  time  the 
supplemental  bill  was  filed,  because  they  were  then  free ; 
they  were  not  then  in  the  condition  of  ferries  coverty  or 
minors;  but  were  capable  of  contracting,  having  been 
in  fact  freed  by  the  will  of  their  master,  and  the  spe- 
cial legislation  of  Alabama. 

And  if  the  rule  should  be  enforced  as  insisted  on  by 
defendant's  counsel,  for  the  second  reason,  it  would  be 
as  to  them,  annuling  the  act  of  Assembly  for   the  ben- 
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efit  of  poor  persons ;  but  if  there  is  nothing  in  the  first 
reason,  then  of  course  there  is  nothing  in  the  second. 

In  Alabama,  slaves  canpot  be  emancipated  by  will, 
unless  the  Legislature  grant  the  privilege,  which  was 
done  in  this  case,  though  at  the  time  the  bill  was  filed 
the  complainants  were  only  able  to  state  that  testator 
had  procured  special  legislation  on  the  subject. 

This  case,  then,  is  not  like  the  case  of  a  slave  eman- 
cipated in  this  State,  and  the  executor  refuses  to  apply 
to  court  for  the  assent  of  the  State. 

But  even  assimilate  it  to  that  case,  and  still  the  court 
would  not  be  bound  to  dismiss  the  bill  for  want  of  a 
next  friend.  It  is  true,  the  act  of  1829,  ch.  29,  con- 
fers upon  a  slave  so  situated,  the  power  to  file  his  bill 
by  next  friend;  but  the  right  to  sue,  is  a  right  which 
he  had  at  common  law,  and  there  is  no  prohibition  to 
sue  without  a  next  friend. 

Turning  to  the  elementary  works,  we  find  but  two 
classes  of  persons  who  sue  by  next  friend :  femes  covert 
and  minors;  and  I  have  been  able  to  find  no  case 
where  a  bill  was  dismissed  for  want  of  a  next  friend. 

Indeed,  it  is  discretionary  with  the  court,  whether  an 
infant  sue  in  equity  by  his  prmhein  ami,  by  his  guar- 
dian, or  by  himself.  See  Story's  Eq.  PL,  §  58,  note 
3.  So,  also,  a  married  woman,  in  cases  where  justice 
requires  it,  may  sue  in  her  own  name.  Story  Eq.  PI., 
§  61 ;  and  in  the  case  of  Lewis  vs.  Simontony  8  Humph., 
page  190,  the  court  say :  "  the  matter  as  to  the  per- 
son by  whom  the  application  shall  be  made,  whether 
the  former  owner,  the  trustee,  or  one  who  stands  in 
the  relation  merely  of  next  friend,  is  regarded  as  mere 
form,  and  wholly  unimportant."  Now,  the  important 
question  arises:  shall  the    complainants  be  denied  their 
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remedy  for  the  establishment  of  an  important  right) 
becanse  of  a  supposed  defect  in  what  is  regarded  as 
mere  form,  and  wholly  unimportant. 

What  has  been  the  practice,  even  in  cases  of  ordi- 
nary bills,  under  the  statute?  Why,  in  a  number  of 
cases  to  be  found  in  the  books,  persons  of  color  have 
been  permitted  to  file  their  bills  in  the  chancery  court 
to  have  their  freedom  declared,  without  a  next  friend. 

The  case  of  Lewis  et  da.  vs.  Damd^  adrrCr^  10  Hum., 
305 ;  and  Henry  et  als.  vs.  Geren  et  als.j  9  Humph., 
182;  NwMfy  et  ala.  vs.  Wright  et  afo.,  9  Humph.,  697; 
the  case  of  EUas  et  als.  vs.  Srrdth  et  ob.,  6  Humph., 
33,  are  all  cases  according  to  the  reports,  where  persons 
of  color  filed  their  bills  and  obtained  the  assent  of  the 
State,  (or  have  their  rights  tried,)  without  a  next  friend. 

And  the  cases  of  WoodfclJc  vs.  Sweeper,  2  Humph., 
88 ;  StewcMrt  vs.  Miller  <&  Brovm,  Meigs  Rep.,  574 ; 
Blachmore  vs.  Pfdl^  7  Terg.,  452,  and  Rwrris  vs.  Clcmssa 
et  al.y  6  Yerg.,  227,  are  all  actions  of  trespass,  brought 
to  try  the  question  of  freedom,  vdthout  a  next  friend. 

Then,  there  are  other  cases  in  both  classes,  which 
were  brought  by  a  neict  friend,  showing  that  it  is  dis- 
cretionary with  the  court,  and  that  the  courts,  in  &ct, 
as  is  said  in  the  case  of  Zewia  vs.  Simonton,  regard  it 
as  matter  of  mere  form,  and  wholly  unimportant. 

H.  L.  TuBKBY,  for  respondents. 

Caruthbrb,  J.,   delivered  the  opinion  of  the  court 

This  bill  is  filed  by  eleven  persons  of  color  in  their 
own  names  to  establish  their  right  to  freedom  against 
the  defendants,  who  hold  them  as  slaves.    They  charge, 
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that  they  were  the  slaves  of  one  James  Doran  of 
Jackson  county,  Alabama,  who  made  his  will  in  1840, 
and  died,  providing  f6r  the  emancipation  of  petitioners 
ftt  the  death  of  his  widow.  This  bill  was  filed  in  the 
chancery  court  of  Franklin  county,  in  February,  1852, 
under  the  pauper  act.  The  defendants  answered  it, 
denying  the  merits,  and  reserving  the  question  of  their 
right  to  file  it  in  their  own  name.  At  the  first  term, 
(February^  1852,)  an  amended  biU  was  filed.  At  the 
same  term,  defendants  moved  to  dismiss  the  suit  upon 
the  ground  that  slaves  can  only  sue  by  next  fiiend, 
and  not  in  their  own  names.  Hiis  motion  was  sustained 
by  the  chancellor,  and  appeal  to  this  court. 

The  case  presents  for  our  consideration  the  single 
question,  whether  by  the  laws  of  this  State,  persons  of 
color,  who  are  held  in  slavery,  can  sue  for  their  free- 
dom in  their  own  names,  and  without  a  next  fiiend. 
The  question  is  said  to  be  a  new  one,  and  the  evils 
resulting  firom  a  decision  of  it  either  way  are  enumerated 
and  pressed  upon  the  court  in  the  argument. 

On  the  one  side,  it  is  said,  that  if  they  cannot  be 
heard  without  the  active  agency  and  responsibility  for 
cost,  of  some  firee  person,  they  will  often  be  deprived, 
as  in  this  case,  of  most  valued  of  all  boons,  the  sacred 
right  of  fi^edom.  That  it  would  be  a  reproach  upon 
our  laws  to  deny  a  resort  to  our  courts  of  justice  to 
the  down  trodden  and  oppressed,  because  no  one  could 
be  found  to  befriend  them.  On  the  other  hand  it  is 
urged  that  if  slaves  were  permitted  to  harrass  their 
owners  with  suits  and  costs  at  pleasure,  without  some 
responsible  fi*ee  person  to  stand  forward  as  their  friend, 
and  vouch  for  their  cause,  there  would  be  no  quiet 
11 
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and  subordination  in  the    community,  and    this  species 
of  property  would  be  worthless. 

But  it  is  not  our  province  to  weigh  and  balance  these 
considerations,  but  to  pronounce  the  law.  The  legislature 
can,  and  should  look  to  such  inconvenience  and  hard- 
ships, if  any  such  exist,  but  the  courts  cannot.  They 
must  administer  the  law  as  it  is.  It  is  not  for  them 
to  say  what  the  laws  should  be,  but  what  they  are. 
If  liberty,  the  most  valued  of  all  rights,  is  withheld 
from  any  human  being,  who  by  the  law,  is  entitled  to 
it,  because  no  mode  has  been  provided  for  its  successfdl 
assertion,  and  because  none  can  be,  consistently  with 
the  general  and  greater  interest  of  the  whole  community, 
then  on  the  score  of  public  policy  and  self  preservation 
of  the  greater  number,  it  may  be  justifiable.  These 
questions  and  considerations  all  belong  to  another  depart- 
ment of  our  government,  and   not  to  the  judiciary. 

Then,  what  is  the  law  on  the  question  presented? 
We  are  aware  of  no  adjudication  of  the  point,  or  that 
it  ever  has  come  up  in  form  before  this  court.  It  is 
said,  and  several  cases  are  referred  to  in  our  reports, 
where  there  is  no  notice  of  a  next  friend,  that  such 
suits  have  been  entertained  by  our  courts  without  a 
next  friend. 

But  no  case  is  brought  to  our  notice,  and  we  are 
aware  of  none,  where  the  question  was  presented  for 
adjudication.  Nor  do  we  know  of  any  case,  where  a 
suit  has  been  instituted  and  entertained  with  this  essential 
defect,  and  certainly,  with  our  views  of  the  policy  of 
the  country,  we  would  not  make  such  a  rule  if  'we 
had  the  power  to  do  so.  Whether  the  institution  of 
slavery  is  an  evil,    either    civil,  political    or  moral,  or 
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whether  it  is  the  policy  of  the  States,  where  it  exists, 
to  encourage  and  facilitate  emancipation,  are  questions 
on  which  mnch  has  been,  and  may  be  said  on  each 
side,  and  which  it  is  not  our  present  purpose  to  discuss. 

Our  laws  afford  ample  means  to  any  who  are  unlaw- 
fully held  in  slavery,  to  assert  and  prosecute  their  right. 
The  courts  are  open  to  them  and  an  inclination  always- 
manifested  to  favor  their  claim,  where  it  is  at  all  sustained. 
They  are  generally  taken  out  of  the  possession  of  the 
master,  as  in  this  case,  and  placed  under  the  protection 
of  the  court,  «nd  time  allowed  them  to  prepare  and 
prosecute  their  claim.  In  the  liberality  and  humanity 
of  the  law,  they  find  a  safe  reliance  for  the  most 
efficient  professional  aid.  The*  experience  of  our  country 
also  demonstrates  that  no  difficulty  is  ever  found  where 
the  claim  is  calculated  to  inspire  the  least  confidence 
in  its  justice,  in  procuring  the  agency  of  responsible 
citizens  to  stand  forth  as  next  friend,  in  any  suit  which 
may  be  necessary  to  establish  their  claim  of  freedonx. 
But  still,  if  this  were  otherwise,  our  decision  would  have 
to  be  the  same  under  the  present  state  of  our  laws 
upon  the  subject.  A  slave  can  have  no  status  in  court 
except  by  a  next  friend.  And  in  such  cases  a  motion 
to  dismiss  may  be  made  at  any  stage  of  the  proceed- 
ings. No  demurrer  or  plea  is  necessaiy.  They  are  pro- 
perty, and  have  no  rights  except  such  as  are  extended 
to  them  by  some  law,  and  in  this  State  we  think  these 
are,  as  they  should  be,  sufficiently  ample  to  satisfy  all 
the   demands  of  justice  and  humanity. 

This  inability  to  sue  in  their  own  names  is  not  con- 
fined to  slaves,  but  is  extended  likewise,  with  but  few 
exceptions,  to  all  persons  under  the  age  of  twenty-one, 
and  femes  covert. 
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It  is  not  tlierefore  an  anomalous  rule  applying  alone 
to  Blaves.  In  each  case  it  is  founded  on  sound  reason, 
and  the  most  enlightened  policy,  and  cannot  with  safety 
be  changed  or  revoked. 

We  think  therefore  that  there  is  no  error  in  the 
decree  of  the  chancellor,  dismissing  the  bill,  and  con- 
sequently affirm  it. 


Anderson  vs.  Le^ee  of  Claek's  heirs. 

SxLi  OF  Land.  By  Shengf^  hew  vitiated.  A  sale  of  land  made  by  a  sheriff 
by  Tirtue  of  an  execution,  is  not  TlUated  by  the  mere  irregularity  of  the  pro- 
ceedings npon  which  the  execution  is  founded ;  the  sale  is  effectual  to  pass  the 
title  unless  the  proceedings  are  null  and  Toid. 

Sams.  Lamd  descended  to  h€ir%y  how  tnlbj^eted  to  tale  to  pay  debl»  nf  the  anoei- 
tor.  The  Acts  of  1*784,  ch.  11,  and  1822,  ch.  48,  which  prescribe  the  pro- 
ceedings necessary  to  sulject  real  estate  descended  to  heirs  to  the  payment  of 
the  ancestor's  debt,  must  be  taken  and  ccmstrued  together. 

Admin IST1UT0R.  Pleading.  Jurisdiction.  In  an  action  against  an  administrator 
or  executor,  he  may  plead  *'flilly  administered,**  "no  asseta,**  or  **not  sniB- 
dent  assets,**  and  the  plea  may  be  tried'  in  the  forum  where  the  action  is 
pending.  If  in  the  circuit  court,  by  a  jury ;  if  before  a  Justice  of  the  Peace, 
then  by  the  Justice.  The  Judgment,  howeyer,  in  such  case,  if  in  &Tor  of 
the  administrator,  is  not  concluuTe  agaikist  the  heirs  hi  a  proceeding  agaiosl 
them  to  subject  the  land  descended  to  them  to  the  payment  of  the  debt. 
They  may,  to  a  an're  fada$  issued  for  that  purpose,  plead  that  the  adminis- 
trator had  assets,  &c. 

Etidshce.  HeeitaU  of  a  sheriff 'a  deed.  Recitals  in  a  sheriff's  deed  that  the 
purchaser,  at  the  sale,  had  assigned  his  interest  acquired  by  the  purchase,  to 
another  person,  and  he  to  another,  and  that  he  (the  sheriff)  was  ordered  to 
make  title  to  each  successively,  are  to  be  taken  aspresumptiye  evidence  that 
the  sheriff  was  authorized  to  execute  the  deed  to  the  last  assignee. 

Tiiis  action  of  ejectment  was  tried  in  the  circnit  court 
of  Davidson  county,  at  its  January  Term,  1852,  Tuknkk, 
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Judge,  presiding,  when  there  was  jndgment  for  the  plain- 
tiff, and  the  defendant  appealed  in  error. 

Meiob,  for  plaintiff  in  error. 

Trimble  and  Ewma  &  Cooper,  for  defendant  in  error. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  in  the  circuit  court  of 
Davidson,  for  a  lot  of  land  in  the  city  of  Nashville. 
The  lessors  of  the  plaintiff  derive  title  by  descent  from 
James  Clark,  their  ancestor,  who  died  intestate  in  1832, 
seized  of  a  valid,  legal  title  to  the  land.  John  Peck 
became  the  administrator  of  said  intestate,  and  was  sued 
as  administrator,  before  a  justice  of  the  peace  in  David- 
son county,  in  two  cases,  by  Gilbert  G.  Washington,  a 
creditor  of  the  intestate.  The  judgment  in  one  of  the 
cases  is  as  follows — ^to  wit: 

"March  12,  1833.  This  came  on  to  be  tried  before 
me  on  this  day.  The  defendant  appeared  and  pleaded 
that  he  had  fuUy  administered^  and  that  there  were 
notes,  bonds,  and  judgments  outstanding.  I  find  that 
there  are  notes,  bonds  and  judgments  outstanding,  more 
than  sufficient  to  cover  all  the  assets  in  defendant's  hands, 
and  therefore  find  his  plea  true;  but,  also,  enter  judg- 
ment against  decedent's  estate  for  the  sum  of  nineteen 
dollars  62  1-2  cents,  and  costs  of  suit. 

"William  Lttle,  J.  P." 

On  this  judgment,  execution  was  issued,  on  which  the 
officer  made  return,  in  these  words: 

"  No  property  to  be  found ;  this  10th  April,  1833. 

"Allen   Cotton." 
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The  papers  were  now  returned  to  the  circuit  court, 
where  a  scire  facias  was  issued,  and  made  known  to 
the  heirs  of  said  intestate,  the  object  of  which  was,  to 
have  execution  of  the  lands  descended  to  them  from 
said  intestate. 

At  September  Term,  1833,  the  parties  appeared,  and 
by  consent,  the  pleas  filed  in  said  suit  were  withdrawn: 
The  record  proceeds  to  state  that  a  jury  "found  for 
the  plaintiff,"  and  a  judgment  is  rendered,  that  the 
plaintiff  have  execution  for  the  real  estate,  descended 
from  said  intestate  to  said  heirs,  for  his  debt,  &c. 

On  this  judgment^  execution  was  issued,  and  the  land 
sold  by  the  sheriff,  January  18th,  1834,  for  ninety-seven 
dollars,  to  Peter  Jonte.  There  were  various  other  judg- 
ments in  the  county  court,  against  said  estate,  in  which 
costs  had  accrued  to  Henry  Ewing,  the  clerk,  in  virtue 
"of  which,  as  the  owner  of  the  costs,  as  clerk,  he  redeemed 
said  lands  from  Peter  Jonte,  who  assigned  and  trans- 
ferred his  bid,  and  ordered  the  sheriff  to  make  deed  to 
Henry  Ewing,  by  writing,  dated  25th  April,  1834. 

There  were  other  redemptions,  transfers,  and  orders, 
to  the  sheriff,  of  the  same  character,  down  to  John 
Shelby;  to  whom  the  sheriff  executed  a  deed  for  said 
lot  of  land,  February  9th,  1836,  reciting  therein,  the 
judgments  and  sale,  the  assignments  and  orders  before 
stated.  The  defendant  in  possession,  deduces  a  regular 
title  from  John  Shelby,  and  the  case  turns  upon  the 
validity  of  said  sale.  There  was  judgment  for  the 
plaintiff,  and  defendant  appealed  in  error  to  this  court. 

1.  It  is  now  argued  for  the  heirs,  that  both  the  pro- 
ceedings before  the  justice,  and  before  the  county  court, 
were  irregular  and  void ;  that  the  title  of  the  heirs  was 
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not  diyeeted,  and  that  none  was  communicated  to  Peter 
Jonte,  the  porchaser. 

In  reviewing  the  record  of  this  sale,  with  reference 
to  the  objections  relied  upon  in  argument,  we  may 
observe,  that  if  the  proceeding  be  merely  irregular  and 
erroneous,  that  does  not  vitiate  the  sale.  To  have  this 
effect,  it  must  be  null  and  void  in  itself. 

It  is  not  to  be  denied,  that  the  proceeding  is,  in 
some  respects,  informal.  The  officer,  who  served  the 
warrant,  and  made  return  on  the  execution,  before  the 
justice,  omits  to  name  his  official  character.  The  plead- 
ing before  the  justice  is  in  brief,  and  perfectly  informal. 
The  judgment  in  the  county  court  recites  the  with- 
drawal of  the  pleas,  and  yet  states  the  finding  of  a 
jury.  Such  are  some  of  the  objections  relied  upon  by 
counsel.  And  it  is  further  insisted,  that  it  was  not 
competent  for  the  justice  to  try  the  plea  of  plefM  ad- 
mimstrcmt^  and  that  it  could  only  be  tried  by  a  jury. 
But  we  are  of  opinion,  that  the  objections,  except  the 
last,  are  merely  formal,  and  that  they  do  not  go  to  the 
substance  and  validity  of  the  record  of  this  sale.  Kor 
do  we  think  that  any  jury  was  necessary,  but  that  it 
was  competent  for  the  justice  to  determine  any  proper 
defense  that  might  be  made  before  him.  This  proceed- 
ing to  subject  real  estate  descended  to  heirs,  to  the 
payment  of  their  ancestor's  debt,  is  authorised  and  pre- 
scribed by  the  acts  1784,  ch.  11;  and  1822,  ch.  48. 
They  are  to  be  taken  and  construed  together.  The  per- 
sonal representative  may  plead  ^'fuUy  administered,"  '^no 
assets,"  or,  "not  sufficient  assets." 

The  plea  is  to  be  tried  in  the  forum,  where  it  may 
be  properly  pleaded;  if  in  the  county  court,  (now  cir- 
cuit court,)  it  will  be  tried  by  a  jury;  if  before  a  justice 
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of  the  peace  then  by  a  juBtice.  This  trial  does  not 
conclude  the  heirs;  for  thej  may;  as  a  defense  to  the 
9c^  faciaSy  plead  that  the  executor,  or  administrator, 
has  assets,  or  has  wasted  the  same. 

K  this  defense  be  made,  it  is   a  matter  to  be  tried 
between  the  heirs  and  the  administrator  or  executor,  and 
if  found  against  the  latter,   will  defeat  the  scire  fimas^ 
and  subject  the   administrator  or  executor,   in  his  own 
proper  estate,  to  the  payment  of  the  debt.    But  if  it  be 
not  made,  the  administrator  or  executor  need  not  appear 
in  the  proceeding  by  m/re  facias^  and  the  judgment  on 
his  plea  in  the  former  proceeding,  will  be  taken  as  admilr 
ted.    If  the  heirs  had  pleaded  that  the  administrator  had 
assets,  it  would  have  become  necessary  to  notify  him  to 
appear  and   defend  against  that  plea,  as  the  proceeding 
was  transferred   from  the  justice  to   the   county  court. 
But,  otherwise,  if  it  had  originated  there,  as  in  that  case, 
he  would  be  already  in  court.    As  to  the  necessity  of  a 
jury  in  the  present  case,   we  may  further   observe,  that 
the  justice   had  jurisdiction   of  the  matter   before  him. 
The    defense,    if  true,   was  proper  to  be  made,   and  it 
must  be  competent  for  the  justice  to  determine  it,  as  no 
other  forum  had  any  power  over  it,  in  the  first  instance. 
As  to  the  informal  matter  in  the  county  court  judgment, 
stating  a  jury  where  there  were  no  pleas,  we  can  only 
say,  that  that  should  not  vitiate   a  judgment   proper  in 
itself,  and  which  might  be  valid  without  any  jury.    The 
heirs  being  summoned,  appear  and  file  pleas ;  these  pleas, 
which  we  are  to  presume  they  were  unable  to  prove,  are 
withdrawn,  and  thereon  a  proper  judgment,  that  the  cred- 
itor have  execution  of  the  real  estate,  &c.,  is  rendered. 
This  must  be  taken  as  a  valid  judgment.    It  is  in  effect. 
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a  judgment  mi  dioet.  We  are  of  opinion,  therefore,  that 
the  sale  to  Peter  Jonte,  the  purchaser,  was  valid. 

3.  In  the  next  place,  it  is  insisted  that  the  redemption 
from  Peter  Jonte,  by  Henry  Ewing,  was  void,  he  not 
being  a  judgment  creditor.  Exception  is  also  taken  to 
the  whole  series  of  redemption ;  and  thereon,  it  is  argued 
that  the  sheriff's  deed  was  illegally  made  to  John  Shel- 
by, and  had  no  effect  to  invest  him  with  the  legal  title. 
This  is  not  a  material  question  in  the  present  case. 

Peter  Jonte  assigns  his  interest  and  orders  the  sheriff 
to  make  title  to  Henry  Ewing,  and  so,  in  the  whole  series 
to  John  Shelby. 

Tixe  judgments,  sale,  assignments  and  orders,  are  referred 
to  in  the  sheriff's  deed.  This  was  quite  sufficient  to 
invest  John  Shelby  with  the  legal  title,  whether  the 
redemptions  were  valid  or  void.  In  TroUer  vs.  Nelson^ 
1  Swan's  B.  18,  the  court  say,  ^^  that  as  to  third  persons, 
it  should  be  presumed  from  the  mere  recital  of  the  assign- 
ment in  the  sheriff's  deed,  that  the  sheriff  was  authorized 
by  the  purchaser  to  make  the  deed  to  another,  under  and 
by  virtue  of  the  sale.  It  is  not  competent  in  the  pres- 
ent case,  for  the  defendant  to  make  objection  to  the  form 
of  the  assignment.  The  deed  invests  the  plaintiff's  les- 
sors with  the  legal  title,  and  it  cannot  be  material  to  the 
issue  whether  the  purchaser,  who  is  supposed  to  have 
assigned  his  right,  has  any  equitable  interest  in  the  land 
or  not."  The  same  principle  applies  to  the  case  now 
before  us,  and  renders  it  immaterial  to  make  any  enquiry 
into  the  validity  of  these  redemptions. 

The  judgment  will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

Judgment  reversed. 
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Prjlctici.  Will,  probate  of.  A  paper  parportiDg  to  be  the  will  of  J.  R.,  wa« 
prodaeed  and  proved  in  common  form  in  the  oonnty  court  At  a  eubseqnent 
term,  upon  petition  to  be  permitted  to  contest  the  will  by  a  kinsman  of  the 
testator,  the  oonntj  court  "  set  aside**  the  probate,  and  ordered  that  the  mat- 
ter of  contest  be  certified  to  the  circuit  court  to  be  tried  on  an  issue  of  dEnrt- 
iovil  vel  fion.  After  the  issue  was  made  up,  the  contestant  withdrew  his  oppo- 
sition, and  the  circuit  court  remanded  the  will  to  the  countj  court,  to  be  **  pro- 
ceeded hi  as  in  cases  of  uncontested  wills;"  whereupon,  the  county  court 
ordered  and  a4jadged  that  tha  order  setting  aside  the  probate  made  in  the  first 
instance  be  annulled,  and  that  the  probate  be  remstated.  ffeld  that  the  will 
not  being  contested  in  the  circuit  court,  was  properly  remanded  to  the  oountj 
court;  the  effect  of  the  order  of  the  circuit  court  being  to  revive  in  full  force 
the  probate,  the  order  of  the  county  court  reinstating  the  probate,  only  stated 
the  legal  eflfect  necessarily  resultmgfrom  the  action  of  the  circuit  court. 

This  was  a  bill  filed,  upon  the  facts  and  for  the  pur- 
pose stated  in  the  opinion,  in  the  chancery  court  at  Gaines- 
boro'.  At  the  July  Term,  1850,  Chancellor  Kidlkt  pre- 
siding, the  bill  was  dismissed,  and  the  complainant 
appealed. 

J.  S.  Bbxes  and  Quablbs,  for  complainant,  cited  acts 
of  1789,  ch.  23  §  1;  1886,  ch.  6,  §  9;  8  Terg.  18ft-9;  6 
Humph.  481 ;  7  Ibid.,  894. 

Fife,  M.  M.  Bbiest  and  McDonald,  for  respondents. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  brings  this  bill  to  recover  a  distributive 
portion  of  the  estate  of  his  father,  James  Boberts^ 
deceased.  He  alleges  that  his  father  died  intestate; 
but  that  the  defendents,  pretending  that  he  had  left  a 
will,  have  proceeded  to  administer  and  distribute  tiiie 
estate,  consisting  of  land,  slaves,  and  personal  assets,  in 
conformity  to  the  provisions  of  the  supposed  will;  that 
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is,  amongst  themselves,  to  the  total  exclxision  of  the 
plaintiff's  rights.  The  answer  of  the  executors  and  chil- 
dren of  said  James  Roberts,  set  np  a  will,  in  relation 
to  which  the  following  facts  appear:  The  script  pur- 
porting to  be  James  Roberts'  will,  is  dated  August 
14th,  1835.  The  testator  died,  and  at  the  October  Term, 
1840,  of  the  county  court  of  Jackson,  the  will  was  pro- 
duced, and  proved  in  common  form,  by  the  attesting 
witnesses. 

At  January  Term,  1846,  of  said  court,  Geo.  R.  Hol- 
Uman,  a  grand-son,  and  one  of  the  next  of  kin,  in  right 
of  his  mother,  of  said  deceased,  appeared  in  said  court, 
and  by  petition,  asked  to  be  permitted  to  contest  said 
will;  thereon  it  was  ordered  that  the  probate  of  com- 
mon form  "be  set  aside,"  and  that  the  said  script  and 
matter  of  contest  in  relation  thereto,  be  taken  and  cer- 
tified to  the  circuit  court  to  be  tried  on  an  issue  devi- 
mvU  vd  non.  The  parties  appeared  in  the  circuit  court, 
where  an  issue  was  made  up,  and  continued  until 
March  Term,  1847,  when  the  contestant  had  leave  to 
withdraw  his  plea,  and  said  that  he  would  no  further 
contest  the  said  script  offered  for  probate,  as  the  will 
of  said  James  Roberts,  deceased.  Whereon,  the  court 
ordered  that  the  will,  and  said    proceeding  in  relation  I 

thereto,  be  remanded  and  certified  to  the  county  court,  \ 

to  be  there    "  proceeded  in  as  in  cases  of  uncontested  I 

wills."     The  county  court,    at  September    Term,    1850,  ! 

ordered  and  adjudged  that  the  order  made  at  January 
Term,  1846,  setting  aside  the  probate  of  common  form,  < 

be  annulled,  and  for  nothing  held;  that  said  probate 
be   reinstated,    and    be    and  remain    in  full  force   and  \ 

effect. 
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The  will  expressly  excludes  the  plaintiff  from  any 
interest  in  the  estate  of  the  deceased,  and  the  estate 
was  administered  in  conformity  to  the  directions,  devi- 
ses and  bequests,  contained  in  the  will. 

The  Chancellor  decreed  a  dismissal  of  the  bill,  and 
the  plaintiff  appealed  to  this  court. 

Upon  this  state  of  facts,  it  is  argued  for  the  plain- 
tiff, that  he  is  entitled  to  an  interest  as  of  an  intes- 
tate estate,  because  there  is  no  probate  of  the  supposed 
will;  that  the  probate  made  in  1840  was  set  aside  in 
1846;  that  there  was  no  probate  in  the  circuit  court; 
nor  again,  in  the  county  court,  when  remanded  there 
to  be  proceeded  in  as  in  cases  of  uncontested  wills. 

It  is  true,  that  unless  there  be  a  subsisting  and  valid 
probate  of  the  will,  under  which  the  defendants  claim 
their  title  does  not  appear;  and  that  is  the  only  ques- 
tion to  be    considered  in  the  present  case. 

Now,  a  script  is  equally  well  established  as  a  will, 
whether  the  probate  be  in  common  form  or  solemn 
form.  It  may  be  proved  in  solemn  form  in  the  first 
instance;  but  where  there  has  been  a  probate  in  com- 
mon form,  in  that  case,  the  probate  in  solemn  fbrm 
is  no  more  than  a  re-examination  and  confirmation  of 
the  former  probate.  And  so,  if  upon  a  trial  of  the  issue 
devisomt  vd  notij  in  solemn  form,  it  be  found  against 
the  script,  it  results  in  a  revocation  of  the  former  pro- 
bate of  the  common  form,  and  the  same  is  thereby,  in 
effect,  set  aside  and  annulled.  We  take  this  to  be  the 
nature  and  legal  effect  of  the  proceeding,  considered  at 
common  law,  as  modified  and  changed  by  our  statutes. 

Kow,  the  probate  in  common  form  establishes  the 
will  for  every  purpose,  except  that  it  is  not  conclusive 
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as  to  the  peisons  intereeted  in  the  estate,  in  case  there 
were  an  intestacy. 

The  probate  in  solemn  form  is  merely  cnmnlative  in 
its  natnre;  is  condusive  as  to  every  peraon  interested 
in  the  estate,  and  preclndes  any  ftitnre  contest  as  to 
the  validity  of  the  will.  There  can  be  no  other  diflTer- 
ence  in  the  legal  effect;  and  this  is  owing  to  a  dif- 
ference in  the  manner  of  proceeding  in  the  two  cases. 
For,  the  probate  in  common  form,  being  ex  parte  in 
its  natnre,  without  notice  to  perscms  interested  in  the 
estate,  it  mnst  follow  that  they  are  not  concluded  by 
it ;  but  may  contest  the  will,  if  they  have  cause  to  do  so. 

The  natnre  of  this  proceeding  is  stated  in  ComweU 
vs.  Oanvwdl^  11  Humph.,  486,  where  it  is  said  to  be 
a  suit  instituted  by  petition,  asking  the  court  to  set 
aside  the  probate  of  common  form  and  to  transfer  the 
will  to  the  circuit  court  to  be  proved  in  solemn  form, 
on  the  issue  deviscmt  vd  non. 

Now,  if  the  petition  make  a  proper  ease,  the  usual 
order  is,  that  the  former  probate  be  recalled,  or,  as  in 
the  present  case,  set  aside ;  and  that  the  script  be  sent 
to  the  circuit  court,  where  the  issue  is  to  be  made  up 
and  tried. 

The  order,  in  terms,  is,  ^^  that  the  probate  be  set  aside." 
But  has  the  county  court  any  power  to  set  aside  and 
annul  its  order  and  judgment  made  at  a  former  term? 
We  cannot  see  that  it  has;  and  if  it  had,  there  can  be 
no  reason  for  its  exercise.  For  it  cannot  make  the 
second  probate  of  a  will,  upon  an  issue  devisamt  vel  nan. 
That  must  be  sent  to  the  circuit  court  to  be  tried  by  a 
jury.  K  they  pronounce  against  the  will  upon  a  trial  in 
solemn  form,  the  effect  is  to  annul  and  revoke  the  former 
probate ;  but,  if  otherwise,  the  effect  is  merely  to  aflSrm 
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it  Whether  the  former  probate  shall  be  annulled  and 
revoked  or  not,  depends  upon  the  result  of  the  second 
probate ;  and  that  is  not  to  be  had  in  the  same,  but  in  a 
diflferent  forum.  Our  system  in  this  respect,  is  different 
from  that  of  England,  where  both  of  the  forms  of  pro- 
bate are  in  the  same  court,  and  according  to  the  course 
of  the  civil  law.  The  legal-  effect  of  the  order  to  set 
aside  the  former  probate,  was  merely  to  suspend  it,  as  to 
any  action  or  rights  that  might  be  dependent  upon  it, 
until  after  the  trial  of  the  issue  sent  to. the  circuit  court, 
or  until  some  final  action  in  the  premises  in  that  court. 

In  the  present  case  the  issue  was  abandoued,  and  the 
will  not  being  contested,  was  properly  remanded  to  the 
county  court.  The  effect  of  the  circuit  court  order  was, 
to  revive  in  full  force  the  former  probate,  which  was  no 
longer  contested.  The  order  of  the  county  court  made 
thereon,  stating  the  former  probate  to  be  and  remain  in 
full  force,  only  stated  the  legal  effect  that  must  necessa- 
rily result  from  the  proceeding  which  then  appeared  to 
have  taken  place.  It  was  proper  to  notice  on  its  records, 
that  the  proceeding  which  had  been  instituted,  was  aban- 
doned ;  that  the  will  was  not  contested,  and  that  the  pro- 
bate in  that  court  remained  in  ftiU  force  and  effect.  It 
would  have  been  a  mere  idle  ceremony  to  repeat  the 
eame  probate  in  the  same  form ;  if  indeed  it  might 
then  be  possible  to  do  so  in  every  case  where,  from 
lapse  of  time  and  other  causes,  it  might  not  be  in  the 
power  of  the  executor  to  produce  witnesses  who  can 
prove  the   will. 

The    chancellor's    decree    dismissing   the  bill,   will  be 
affirmed. 

Decree  affirmed. 


DECEMBER  TERM,  1852.  167 

Bailey  vs.  M asset. 

Trispass  Quark  clausum  rRXOiT.  Adverse  po99esn<m.  Where  parties  hare 
conveyancea  coTering  the  fuune  lands,  which  neither  has  in  actual  possession, 
if  he  who  has  the  younger  title  enter  upon  the  lands  and  cats  the  timber,  and 
with  the  timber  so  cat  erects  hooses  and  fences  by  means  whereof  he  becomes 
actually  possessed  of  the  land,  the  other  party,  having  the  older  and  better 
tide,  may  maintain  an  action  of  trespass  for  the  injoiies  done  before  the  actual 
possession  is  taken. 

This  was  an  action  of  trespass  qitare  claicsum  f regit 
tried  in  the  circuit  court  of  Smith  county  at  its  March 
Term,  1852,  Quables,  Judge,  presiding.  There  was 
judgment  for  the  defendant  and  the  plaintiff  appealed 
in  error. 

FriE,  for  plaintiff  in  error,  insisted  that  an  action  of 
trespass  qiUM^e  dausma  f  regit  is  not  barred  by  the  simple 
fact  that  the  defendant,  after  the  commission  of  the 
trespass,  and  before  the  commencement  of  the  suit,  has 
acquired  the  actual  adverse  possession  of  the  land  on 
which  the  trespass  was  committed. 

MooKB,  for  defendant  in  error,  cited  Polk  vs.  Hefa- 
derson^  9  Terg.,  311;  Blacoch  vs.  Tom^pJcma^  Meigs' 
Eep.,  317,  828. 

McEiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass,  queers  dcmsum  fregit^ 
for  cutting  down  certain  timber  trees,  &c. 

The  place  where  the  alleged  trespass  was  committed, 
was  claimed  by  both  plaintiff  and  defendant,  and  was 
covered  by  the  title  deeds  of  both  parties.  Prior  to 
the  alleged  trespass,  complained  of  in  the  present  action, 
there  was  no  odMol  possession  of  the  part  covered  by 
both  titles,  being  about  twenty-two  acres. 
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The  proof  shows  that  the  defendant  entered  upon,  and 
built  a  house  and  made  an  enclosure  within  the  limits 
of  said  twenty-two  acres,  and  that  he  waa  residing  upon, 
and  adversely  holding  the  same,  at  the  commencement 
of  this  action.  And  the  question  is,  whether  the  plain- 
tiff, assuming  for  the  present  that  his  was  the  elder 
and  better  title,  can  maintain  this  action  to  recover 
damages  for  the  timber  cut  down  by  the  defendant, 
upon  said  twenty-two  acres,  from  time  to  time,  before 
erecting  the  building  and  enclosure,  and  taking  actual 
possession  of  the  same.  It  is  argued  that  he  cannot, 
and  so  the  circuit  judge  instructed  the  jury. 

This  instruction,  we  think,  was  erroneous. 

It  is  unquestionably  true,  that  to  maintain  the  action 
of  trespass,  qwm'e  damsfwrn,  fregity  the  plaintiff  must,  at 
the  time  the  trespass  was  committed,  have  had  either 
an  actual  possession  of  the  premises,  or  a  constructive 
possession  in  respept  of  the  right  being  actually  vested 
in  him.  4  Kent's  Com.,  120;  Polk  rs,  Bendersouy  9 
Terg.  B.,  310. 

The  case  of  Polk  vs.  Henderson^  and  other  decisions 
of  this  court,  establish  the  doctrine,  that  the  legal  owner 
may,  in  the  absence  of  an  adverse  possession,  maintjtJTi 
trespass  quaere  dausfum  fregity  upon  his  constructive  posses- 
sion of  the  premises,  against  an  actual  trespassor ;  but  that 
he  cannot  maintain  such  action  against  a  person  in  the 
actual  adverse  possession  of  the  premises,  at  the  time 
the  alleged  trespass  was  committed. 

It  is  well  settled,  that  if  one  in  possession  be  disseised, 
he  may  maintain  trespass  quare  daummi  f regit  against  the 
disseisor  for  the  act  of  disseisin  itself,  because,  at  the 
time  of  the  disseisin,  he  was  in  possession;  but  for  any 
injury  after  the  disseisin  he  cannot  support  this  action, 
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until  after  he  has  regained  the  possession,  (uid  then  he 
may  maintain  trespass  for  all  intermediate  damage.  (1 
cutty's  PL,  177,'  178;  4  Kent's  Com.  119,  120.)  Upon 
re-entry,  the  law  supposes  the  freehold  to  have  all  the 
time  continued  in  him;  and  he  is  restored  to  his  pos- 
session ah  initio,     Ih. 

If,  then,  the  person  disseised,  may,  while  out  of  pos- 
session, maintain  this  action  against  the  disseisor,  in  the 
actual  adverse  possession,  for  the  injury  occasioned  by 
the  act  of  disseisen,  much  more,  it  would  seem,  may 
he  maintain  such  action  for  any  casual  trespass  upon  the 
premises,  not  in  itself  amounting  to  a  disseisin.  A  mere 
entry  and  cutting  trees  standing  upon  the  premises,  con- 
stitutes neither  a  disseisin,  nor  actual  adverse  possession. 
Such  acts,  however  frequently  repeated,  would  confer 
upon  the  wrong-doer,  no  such  possession  as  would  entitle 
the  rightful  owner  to  maintain  an  action  of  ejectment 
against  him ;  nor  would  it  be  such  possession  as  the  for- 
mer could  avail  himself  of  under  the  statute  of  limita- 
tions. 

Casual  trespasses  upon  the  premises,  preceding  disseisin, 
and  actual  adverse  possession  taken  by  the  wrong-doer, 
are  clearly  distinguishable  from  injuries  to  the  freehold, 
committed  after  the  inception  of  such  adverse  possession. 
For  the  former,  both  in  reason  and  upon  authority,  the 
action  of  trespass  may  be  supported  by  the  party  dissei- 
sed, before  being  restored  to  the  possession,  and  during 
the  continuance  of  the  w^rong-doer's  adverse  possession ; 
because  such  acts  of  themselves,  working  no  disseisin,  the 
possession,  actual  or  constructive,  was  still  in  the  right- 
ful owner,  at  the  time  of  their  commission. 

But,  as  to  injuries  committed  after  the  wrong-doer  has 

acquired   actual    adverse    possession,   the   law   is    wholly 
12 
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different.      For  such   injuries,    trespass    cannot  be   sup- 
ported until  after  the  possession  is  regained. 
Judgment  reversed. 


"Westningham,  odrfbT.  vs.  Crouch. 

?ORCiBLB  Entry  akd  Detainkr.  Parties.  AdminUtrator.  An  admlniBtratof 
may  properly  bring  an  action  of  forcible  entry  and  detainer,  In  his  representa- 
tive character,  when  the  caase  of  action  has  acctiird  in  the  lifetime  of  his 
intestate  and  the  estate  of  his  intestate  was  a  chattel  interest 

Amrndment.  Partif$.  When  the  words  "  administrAtor,  Ac."  may  be  regarded 
as  descriptive  ot  the  person  merely,  process  in  which  they  are  so  used  may  be 
amended  by  striking  them  out. 

The  judgment  in  this  ease  was  rendered  at  the  February 
Term,  1862,  of  the  circuit  for  Overton,  Quarles,  Judge, 
presiding.    The  plaintiff  appealed  in  error. 

S.  TuRNEY,  for  the  plaintiff  in  error. 

SwoPB,  for  defendant  in  error. 

McKjknbt,  J.,   delivered  the  opinion  of  the  court. 

This  was  an  action  for  "unlawful  entry  and  detainer,'' 
commenced  before  three  justices  of  the  peace. 

In  the  warrant,  the  complaint  is  stated  to  have  been 
made  by  Adam  Winningham,  administrator  of  the  estate 
of  Thomas  Payne,  deceased.  The  plaintiff  recovered  by 
the  judgment  of  the  justices  and  an  appeal  was  prosecuted 
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by  the  defendant  to  the  circuit  court.  In  that  court 
the  defendant  moved  to  quash  the  warrant  and  the 
motion  was  sustained  and  the  warrant  quashed.  The 
plaintiff  thereupon  moved  for  leave  to  amend  the  war- 
rant, which  motion  was  refused. 

The  record  is  silent  as  to  the  ground  upon  which  the 
warrant  was  quashed.  It  is  said,  however,  to  have  been 
for  the  reason,  that  the  plaintiff  sued  as  administrator 
of  Payne;  and  that,  by  law,  an  action  for  unlawful 
entry  and  detainer  cannot  be  maintained  by  him  in  his 
representative  capacity.  This  is  by  no  means  universally 
true.  If  the  estate  be  liierely  a  chattel  interest,  as  a 
lease,  or  term  for  years,  it  is  regarded  as  personal  estate, 
and  is  governed  and  descendible  in  the  same  manner, 
and  does  not  go  to  the  heir  at  law,  but  to  the  personal 
representative;  consequently  for  a  forcible  or  unlawful 
entry  and  detainer,  if  the  cause  of  action  accrued  in 
the  lifetime  of  the  intestate,  the  administrator  should 
sue  in  his  representative  capacity ;  and  if  the  cause  of 
action  accrued  after  the  death  of  the  intestate,  he  might 
perhaps  sue  in  his  representative  capacity  or  in  his 
own  name. 

Li  the  present  case,  there  is  nothing  in  the  record, 
showing  the  nature  or  quantity  of  the  estate.  The  objec- 
tion, therefore,  could  not  properly  be  taken  by  motion 
to  quash,  admitting  the  estate  were  a  freehold  which 
descended  to  the  heir  at  law;  this  was  matter  of  defense 
upon  the  trial,  if  not  previously  taken  advantage  of, 
by  plea  in  the  proper  mode.  The  motion  to  quash  must 
be  founded  upon  some  matter  apparent  upon  the  face 
of  the  record.  The  court  could  not  be  informed,  in  the 
present  ease,  by  any  thing  upcm  the  record,  whether  the 
estate  in  question  was  a  freehold  which  descended  to  the 
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heir  or  merely  a  chattel  real  which  passed  to  the  admin- 
istrator. 

But,  admitting  the  motion  to  quash  to  have  been 
properly  allowed,  we  think  the  motion  to  amend  ought 
to  have  been  allowed.  We  have  held  that  where  a  suit 
was  brought  in  the  name  of  one  for  the  use  of  another, 
it  was  allowable  to  amend  by  etrildng  out  the  name  of 
the  nominal  plaintiff.  Regarding  the  words  "administra- 
tor of  the  estate  of  Thomas  Payne,  deceased,"  as  descrip- 
tive of  the  person  merely,  and  this  the  motion  for  leave 
to  amend  assumes,  we  see  no  objection  to  allowing  the 
motion;  and  in  refusing  it,  we  think  there  is  error. 

Judgment  reversed. 


Wrok  and  toife  V8.  Greer. 

PRJLOTIOI.  Justice  of  the  Peace.  Plea  in  abaUmeut.  The  fact  that  the  joatioe 
of  the  peace  who  tried  a  cause  was  incompetent  because  of  his  relationship  to 
one  of  the  parties,  is  not  legitimate  matter  for  a  plea  in  abatement  in  the 
circuit  court  after  the  caase  has  been  removed  into  court  by  an  appeal. 

The  judgment  in  tlxis  case  was  rendered,  as  stated  in 
the  opinion,  at  the  August  Term,  1851,  of  the  circuit 
court  for  DeKalb   county.  Turner,  Judge,  presiding. 

CoLMBS  &  Cantrell,   for  plaintiff  in   error. 

M.  M.  Briek,  MoWuirter  and  Quarles,  for  defendant 
in   error. 
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ToTTEN,   J.,  delivered  the  opinion  of  the  court. 

The  action  is  unlawful  detainer,  to  recover  the  pos- 
session of  a  house  and  tract  of  land.  There  was  judg- 
ment for  the  plaintiffs  before  the  justices  of  the  peace, 
and  defendant  appealed  to  the  circuit  court,  where  he 
filed  his  plea  in  abatement,  alleging  that  Justice  Wil- 
liams, who  issued  the  writ,  and  sat  with  two  other 
justices  on  the  trial,  was  incompetent  to  try  the  case, 
because  he  was  cousin  to  defendant's  wife;  and  that 
defendant  did  not  waive  this  objection  at  the  trial.  A 
demurer  to  the  plea  was  overruled,  and  judgment  ren- 
dered for  defendant,  from  which  the  plaintiff  has  appealed 
in  error  to  this  court. 

The  practice  adopted  in  the  case,  was  irregular,  and 
the  judgment  erroneous.  The  objection  for  incompetency 
of  the  justice,  should  have  been  taken  before  him,  and 
before  a  trial  upon  the  merits;  if  not  so  taken,  the 
objection  is  to  be  coiasidered  as  waived.  For  a  party 
may  waive,  and  preclude  himself  from  taking  any  objec- 
tion to  a  decision  on  account  of  the  judge  being  rela- 
ted to  one  of  the  parties;  and  the  waiver  may  be 
express,  or  by  necessary  implication.  3  Bl.  Com.,  299, 
and  notes ;  Matthew  vs.   Ollertin^  4  Mod.,  226. 

But  here  the  objection,  if  it  were  not  waived,  had 
ceased  to  have  any  application  to  the  case.  The  appeal 
to  the  circuit  court  had  the  effect  to  sapersede  the 
judgment  of  the  justices,  and  the  case  was  now  to  be 
tried  de  novOj  upon  its  merits,  before  a  competent  court. 
It  was  the  same  as  if  the  case  had  been  originally 
instituted,  as  it  might  have  been,  in  the  circuit  court. 
The  question,  whether  the  competency  of  the  justice  had 
been  waived,  while  the  case  was  before  him,  had  ceased 
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to  be  of  any  utility  or  effect  in  the  case,  now  that  it 
was  no  longer  before  him,  and  was  again  to  be  tried 
upon  its  original  facts,  in  the  same  manner  as  if  there 
had  been  no  former  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
the  circuit  court  to  be  proceeded  in. 

Judgment  reversed.  * 


Ward,  adm^r.y  dhc.  vs.  Saunders  et  oils. 

OoNSTRUOTioN  07  Wrxtikob.  F»2/.  The  testatrix  made  the  following  denee : 
**I  will  that  all  my  estate,  both  real  and  pereonal,  which  may  come  to  the 
hands  of  my  executors  for  the  use  and  benefit  of  ncy  daughters,  Levisa 
Saunders,  Catharine  Campbell  and  CelU  Stone,  remain  in  the  hands  of  my 
executors,  in  trust  for  my  said  daughters  during  their  natural  lives  and  to  the 
heirs  of  their  bodies  forever."  To  which  will  there  was  this  codicil:  "In 
pursuance  of  my  last  will  and  testament,  it  is  my  desire  that  my  young  negroes 
already  devised  by  will  be  divided  as  follows,  to  wit:  To  mv  daughter  Levisa 
Saunders  and  the  heirs  of  her  body,  negro  girl  Polly,"  &c.  Held  that  the 
clause  of  the  will  above  quoted  fixed  and  controlled  the  rights  of  Leviaa 
Saunders  and  the  other  legatees  and  that  the  codicil  only  designated  what  psr- 
ticular  property  each  legatee  should  take  under  the  restrictions  and  limitations 
of  the  will,  and  that  Levisa  Saunders  took  only  a  life  estate  in  the  property. 

Mary  H.  Bowen's  will  contained  the  clause  and  codicil 
quoted  in  the  opinion.  After  the  death  of  the  testatrix, 
Levisa  Saunders,  one  of  the  legatees,  died,  having  made 
her  last  will  and  testament  in  which  she  disposes  of  the 
property  bequeathed  to  her  in  the  will  of  Mary  H. 
Bowen.  This  bill  was  filed  by  the  complainant  as  admin- 
istrator, with  the  will  annexed  of  Levisa  Saunders,  in 
the  chancery  court  at  Franklin  for  a  construction  of  the 
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will  of  Marj  H.  Bowen  as  to  the  extent  and  character 
of  the  estate  devised  to  Levisa  Saunders,  whether  absolute 
or  for  life  only.  At  the  July  Term,  1862,  Chancellor 
Ridley  decreed  that  Levisa  Saunders  was  vested  with  an 
absolute  estate.    From  this  decree  there  was  an  appeal. 

Cabuthebs  and  Ready,  for  complainant. 

Stokes,  Majbtin  and  Guild,  for  respondent. 

Houston,  Special  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  arises  upon  the  construction 
to  be  given  to  the  sixth  clause  of  the  will  of  Mary  H. 
Bowen,  in  connection  with  the  codicil  to  the  will.  The 
clause  is  in  these  words :  '^  I  will  that  all  my  estate,  both 
real  and  personal,  that  may  come  to<  the  hands  of  my 
executors  for  the  use  and  benefit  of  my  daughters,  Levisa 
Saunders,  Catharine  Campbell,  and  Celia  Stone,  remain 
in  the  hands  of  my  executors,  in  trust  for  my  said  daugh- 
ters, during  their  natural  lives,  and  to  the  heirs  of  their 
bodies  forever."  The  words  of  the  codicil  are  as  follows : 
"In  pursuance  of  my  last  will  and  testament,  it  is  my 
will  and  desire  that  my  young  negroes  already  devised 
by  will,  be  divided  as  follows,  to-wit:  To  my  daughter 
Levisa  Saunders,  and  the  heirs  of  her  body,  negro  girl 
Polly,"  &c. 

It  is  conceded  in  the  argument,  that  if  the  6th  clause 
of  the  will  stood  alone  without  the  codicil,  the  case  would 
be  embraced  by  the  principles  laid  down  in  the  case  of 
StdUe  vs.  SutUe,  10  Humph.  474,  and  that  Levisa  Saun- 
ders would  only  take  a  life  estate  in  the  property.  But 
it  is  argued  that  the  codicil  revokes  this  clause,  and  gives 
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the  slave  to  Levisa  Saundere  and  the  heirs  of  her  body, 
bringing  the  case  within  the  rule  in  Shelly's  case,  and 
giving  to  Levisa  Saunders  the  absolute  estate  in  the  pro- 
perty. This  is  not  the  proper  (^struction.  We  think  the 
sixth  clause  of  the  \%dll  fixes  and  controls  the  right  of 
Levisa  Saunders,  and  the  other  legatees,  to  the  property 
mentioned  in  the  will;  and  that  the  codicil  only  desig- 
nates what  particular  property  each  legatee  should  take 
under  the  restrictions  and  limitations  of  the  will,  and  that 
Levisa  Saunders  took  a  life  estate  only  in  the  property. 
We  therefore  reverse  the  decree  of  the  chancellor,  and 
order  a  decree  in  conformity  with  this  opinion. 


McMusBY  V8.  Milan. 

Obrtiorari  and  Sdpkrbsdbas.  When  available  a»  a  remedy.  The  remedy  bj 
writs  of  certiorari  and  tupenedMs^  can  be  resorted  to  as  a  substitute  for  an 
appeal,  only  when  it  is  stated  in  the  petition  for  the  writs,  that  an  appeal  has 
been  defeated  either  by  the  oppressive  or  erroneous  act  of  the  court,  or  justioe 
of  the  peace ;  by  the  wilful  or  negligent  act  of  the  clerk;  by  the  contrivance 
or  procurement  of  the  adverse  party;  by  inevitable  accident;  or,  by  the 
blameless  misfortune  of  the  petitioner.  Hence,  it  is  not  a  suflScient  reason  for 
not  appealmg  from  the  judgment  of  a  justice  of  the  peace,  that  the  petitioner 
did  not  know,  or  suspect,  until  the  time  within  which  he  might  have  appealed 
had  expired,  that  the  paper  upon  which  ho  was  sued  was  a  forgery. 

The  judgment  in  this  case,  from  whicli  the  defendant 
appealed  in  error,  was  rendered  at  the  May  Term, 
1852,  of  the  circuit  court  for  Davidson  county,  Maket, 
Judge,   presiding. 

Tbimble  and  Reid,   for  plaintiff  in  error. 


DECEMBER  TERM,  1852.  177 

[McMnrrj  vt.  HilaD.] 
EwiNG  &  Cooper  and  Demoss,,  for  defendant  in  error. 

Cakttthers,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  judgment  of  the  circuit 
court  of  Davidson  county,  dismissing  the  writs  of  cei^ti- 
arari  and  supersedeas^  previously  granted  to  the  plaintiffs. 

The  petitioner  states,  that  on  the  18th  February,  1852, 
judgment  was  obtained  against  him  and  his  son-in-law, 
C,  L.  Freeman,  before  E.  W.  Green,  Esq.,  in  the  city 
of  Nashville,  six  miles  from  his  residence,  for  two  hun- 
dred and  one  dollars,  upon  which  execution  has  been 
issued.  The  warrant  was  served  upon  him,  but  he  did 
not  attend  upon  the  day  of  the  trial,  supposing  it  was 
all  right,  as  he  had  signed  several  notes  as  security  for 
said  Freeman,  in  the  month  of  December,  before;  he 
had  been  warranted  in  three  or  four  cases  of  the  same 
kind,  and  perhaps,  in  all,  some  twenty  cases.  lie  had 
great  confidence  in  his  son-in-law,  and  suspected  no  wrong 
until  about  the  17th  of  March,  when  his  suspicions 
became  aroused;  and,  upon  investigation  then  made,  he 
found  that  his  name  had  been  forged  in  this,  and  many 
other  cases;  making,  in  the  aggregate,  an  amount  that 
would  ruin  him  to  pay. 

On  the  9th  of  April,  1852,  he  filed  his  petition  for 
writs  of  certiorari  and  supersedeas,  in  this  and  other  cases. 
He  did  not  appeal,  "because  he  did  not  know  of  the 
existence  of  the  forgery,  until  tlie  time  within  which  he 
could  appeal  by  law  had  elapsed." 

Is  this,  taken  in  connection  with  the  other  facts  stated, 
his  age,  confidence  in  Freeman,  his  character  in  the  com- 
munity, and  that  he  had  signed  sundry  notes  as  his  secu- 
rity, good  and  sufficient  reason   under  the   laws   of  this 
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State,  for  not  resorting  to  the  ordinary  remedy  by  appeal! 
This  is  certainly  a  strong  case  of  merit,  and  relief  ought 
to  be  extended,  if  it  can  be  done  without  a  violation  of 
the  settled   rules   of  law.     And   in   a   case   of  so  much 

•m 

hardship  and  such  strong  merits,   we   would   be  inclined 
to  strain  those  rules,  if  it  were  not  for  the  mischievous 
effect  of  such  a  precedent,  and  the  importance  of  adher- 
ing to  settled  principles.    It  is  true  that  this  writ  is  men- 
tioned in  our  Constitution,  Art.  YI.,  §  10,  and  its  benefit 
secured  to  the  citizens.    But  it  can  only  be  issued  "on 
sufficient  cause  showuy  sujpported  ly  oa/th  or  affi/rnudim.^^ 
It  is  left  with  the  legislature  or  the  courts,   to  determine 
what  shall  be  "suflScient  cause."    It  was  decided  in  this 
State,  as  early  as  1808,  in  Henderson  vs.  Ldckey^  2  Ten. 
Rep.  110,  that  there  were  but  two  grounds  for  dismiss- 
ing this  writ.    1.  Not  showing  satisfactorily  why  tlie  ordi- 
nary remedy  hy  appeal  was  not  resorted  to.     2.   The  want 
of  merits  on   the  face  of  the  petition.     The    "sufficient 
cause"  required  by  the  Constitution  does  not  exist,  unless 
good  and   sufficient   reason   for  not   appealing   is   given. 
These  grounds  have  been  adhered  to  by  our  courts  ever 
since.    What  constitutes  good  cause  for  failing  to  appeal, 
has  been  well  settled  by  a  series  of  adjudications.    And 
the  question  here  is,  whether  the  excuse  assigned  in  this 
petition,  comes  up  to  the  requirements  of  the  law,  as  it 
is  thus  settled  in  this  State. 

The  remedy  by  certiorari  cannot  be  resorted  to  as  a 
substitute  for  the  appeal,  except  a  case  is  made  out  in 
the  petition  that  will  shew  the  appeal  was  defeated. 

1.  By  the  oppressive  or  erroneous  act  of  the  court  or 
justice. 

2.  By  the  wilful  or  negligent  act  of  the  clerk. 


j  DECEMBEE  TEEM,  1862.  1Y9 

[UeUxatj  99,  Moan.] 

3.   By  the  contrivance  or  procurement  of  thQ  adverse 
I  partj. 

j  4.   By  inevitable  accident. 

5.    By  the  blameless  misfortime    of  the   petitioner.    1 
I  Meig's  Dig.  p.   164. 

This  accurate    and    discriminating  classification  of  the 
grounds  of  excuse  for  failing  to  appeal,  is  well  sustained 
I  hj  the  following  reported  cases,  decided  by  the  supreme 

court  of  this  State:   3  Ten.   110;  4   Hay.   100;   2  Ten. 
,  108;  7  Terg.  300;  2  Ten.  179;  5  Yerg.   108;  3  Humph. 

148;  10  Yerg.  121;   2  Humph.  82,   84;   3  Humph.  137, 
145;  8  Yerg.  166;  5  Humph.  46. 

In  none  of  these  cases  is  a  principle  to  be  found,  which 
will  sanction  the  allowance  of  a  certiorari  as  a  substitute 
for  an  appeal,  in  a  case  like  this. 

Mr.  McMurry  was  legally  notified  of  the  time  and 
place  of  trial.  It  was  his  duty,  if  he  desired  to  make 
any  defense,  to  meet  the  plaintiflf  before  the  forum  to 
which  he  was  summoned,  and,  if  not  content  with  the 
judgment  rendered,  to  appeal  to  a  higher  tribunal.  It 
will  not  do  to  say  that  he  supposed  all  was  right,  and 
therefore  omitted  to  attend  to  his  case.  He  has  had  "  his 
day  in  court,"  and  if  he  neglected  to  attend  to  his  inter- 
est, he  must  abide  the  consequences.  K  he  is  injured,  it 
is  his  misfortune,  but  not  a  "  blameless  misfortune." 

Men  are  required  to  be  vigilant  in  attention  to  their 
rights.  But  he  pleads  that  he  was  ignorant  of  the  fact 
that  the  note  on  which  he  was  sued  was  forged.  So  he 
would  have  remained,  if  he  had  never  investigated  the 
matter. 

It  was  his  duty  to  attend  to  this  on  the  day  of  trial. 
That  was  the  time  fixed  on  by  law.  Perhaps  if  he  had 
done  hifl  duty  on  that  day,  by  going  forward,   and  by 
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examination,  ascertained  and  relied  upon  the  existence  of 
forgery  in  the  case,  the  plaintiff  in  that  suit  would  have 
been  able  to  secure  himself  out  of  Freeman;  which 
opportunity  has  been  lost  by  the  delay.  The  fact  also  of 
his  taking  no  steps,  from  the  discovery  of  the  forgery  on 
the  17th  March,  till  the  9th  of  April,  looks  very  much 
like  his  object  was,  to  give  some  advantages  to  his  son- 
in-law,  to  the  injury  of  his  creditors.  But,  let  this  be 
as  it  may,  that  sound  and  necessary  policy  of  the  law, 
which  requires  every  man  to  attend  to  his  suits  at  a 
designated  time,  and  that  there  should  be  an  end  to  lit- 
igation, forbids  that  a  judgment  should  be  disturbed,  and 
the  rights  of  parties  unsettled,  under  such  circumstances 
as  surround  this  case. 
The  judgment  below  is  affirmed. 


Beasley  v8.  Bradley  et  al. 

PBAOriOB.  Verdict  Witneu.  When  it  clearly  appears,  daring  the  progress  of 
a  trial  that  the  plaintiff  has  resorted  to  the  fraudulent  artifice  of  joining  as 
defendant  in  the  action  one  who  would  be  an  important  witness  for  another 
defendant  for  the  purpose  of  preventing  his  examination  as  a  witness,  the  court 
may  direct  a  verdict  to  be  rendered  for  that  defendant  and  permit  him  to  be 
introduced  as  a  witness  in  behalf  of  the  other  defendant. 

Action.  Proceedingn  before  JuBtiee  of  the  Peace.  While  it  is  true  that  the  coart 
will  not  regard  the  mere  forms  of  proceedings  before  justices  of  the  peace,  yet 
the  two  classes  of  action,-  ex  delicto  and  ex  contractu  cannot  be  blended  or 
united  together,  and  a  recovery  cannot  be  had  under  the  one  form  if  the  action 
be  of  the  other. 

At  the   March    Term,   1852,    of  the    circuit    court   of 
Smith  county,  Quarles,  Judge,  presiding,  there  was  judg- 


DECEMBEE  TERM,  1852.  181 

[Beaaley  w,  Bndlej  et  a/.] 

ment  rendered  in  this  case   for  tbe   defendants   and  the 
plaintiff  appealed  in  error. 

FiTE,  for  plaintiff  in  error. 

M.  M.  Beien,  Moore  and  McClain,  for  defendant  in 
error. 

ToTTKN,  J.,  delivered  the  opinion  of  tlie   court. 

This  action  was  commenced  before  a  justice  of  the 
peace,  and  the  defendants  were  simimoned  to  answer  the 
plaintiff  '^  of  a  plea  of  trespass  on  the  case,  for  disposing 
of  one  hogshead  of  tobacco,  contrary  to  the  order  and 
direction  of  the  plaintiff,  it  being  the  property  of  the 
plaintiff,  to  his  damage  fifty  dollars."  Such  is  the  nature 
of  the  action  as  stated  in  the  warrant. 

Hie  tobacco  was  assigned  to  Bradley  to  be  shipped 
and  sold  on  account  and  for  the  use  of  the  plaintiff.  It 
was  shipped  to  and  sold  at  Kashville  and  produced  the 
nett  sum  of  only  eighteen  dollars,  it  being  partly  injured 
by  the  frost,  and  tobacco  being  low  in  the  market  at  the 
time  it  was  sold.  The  plaintiff  asserts  that  he  ordered 
Bradley  to  cause  the  tobacco  to  be  sold  at  Nashville,  if 
it  would  bring  five  dollars  per  hundred ;  if  not,  to  ship 
it  to  New  Orleans  and  sell  it  for  what  it  would  bring; 
on  the  contrary,  Bradley  asserts  that  the  order  was,  to 
sell  it  at  Nashville  for  what  it  would  bring.  Bradley 
shipped  the  tobacco  by  the  agency  of  Cage,  the  owner 
of  the  warehouse  where  it  was  stored  on  the  river.  Cage 
merely  caused  it  to  be  shipped,  in  pursuance  of  directions 
from  Bradley,  and  had  no  other  agency  in  the  matter. 
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At  the  close  of  the  evidence  on  the  part  of  the  plain- 
tiff, the  court  directed  a  verdict  to  be  found  in  fevor  of 
Cage,  and  he  was  examined  for  the  other  defendant  as  a 
"witness.  Tlie  court  instructed  the  jury,  that  in  this  action 
the  plaintiff  could  not  recover  the  eighteen  dollars,  the 
proceeds  of  the  sale  at  Nashville,  to  which  exception 
was  taken.  No  exception  was  taken  to  the  balance  of 
the  instructions. 

The  judgment  was  for  defendant,  and  plaintiff  has 
appealed  in  error  to  this  court. 

First.    It  is  insisted  that  the  court  erred  in  directing  a 
verdict  in   favor   of  Cage.     We  do   not  think   so.     The 
plaintiff   having    closed   his   evidence   in    chief,    it    then 
appeared  that   there   was  no  evidence  against   the  defen- 
dant,   Cage,   and   that  he  was  improperly  joined  in  the 
action  to   exclude  his  testimony  for   the  other   defendant. 
It  was  a  fraudulent  artifice,  designed  to  take  from  Bradley 
the  benefit  of  Cage^s  testimony,  who  was  a  material   wit- 
ness to   prove  the   instructions  given   by  the    plaintiff  in 
reference  to  the  sale  of  the   tobacco.    For  there    was  no 
evidence  whatever,  against  him.    It  is  true,  that  as  agent 
for  Bradley,  he   shipped    the  tobacco;    but    of   that   no 
complaint  can  be  made,  as  it  is  conceded    that  Bradley 
was  to  ship   the   tobacco   to   Nashvile.     The    ground  of 
complaint  is,  that  he  caused  it  to  be  sold   for   a  less  sum 
than  the  plaintiff  had  ordered,   and  with   the  sale   Cage 
had    no  connexion  whatever.      We  think  the    action  of 
the  court  in  tliis  respect  was  very  proper,       1    Greenl. 
Ev.,  §  368;  14  Johns.,  122;  16  Johns.,  223;    Child  vs. 
Chamberlmn,  6  C.  &  P.,  213. 

Second.  It  is  insisted  that  the  court  erred  in  the 
inetruction  to  the  jury,  that  i^  the  present  action  the 
proceeds  of  the  sale  could  not  be  recovered. 
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The  action  is  in  tort,  to  recover  damages  for  a  sale 
made  contrary  to  the  orders  of  the  plaintiff;  and  this 
proceeds  npon  the  idea  of  a  wrongful  converaion  of  the 
tobacco,  contrary  to  the  contract  of  bailment.  The  plain- 
tiff seeks  to  recover,  not  the  nett  proceeds  of  the  sale, 
to  which  he  was  entitled  nnder  the  contract,  but  a  ' 
greater  sum,  in  damages,  because  the  contract  was  not 
complied  with. 

In  any  event,  he  is  entitled  to  the  nett  proceeds,  under 
the  contract.  But  if  he  fail  in  his  action  for  the  tort 
and  yet  be  allowed  to  recover  what  is  due  him  on  his 
contract,  which  sum  is  admitted  by  defendant  to  be  due 
him,  then  he  throws  upon  defendant  the  costs  of  a  suit 
which  he  himself  should  pay. 

It  appears  in  this  case  that  defendant  offered  to  pay 
the  nett  proceeds  of  the  sale,  and  no  suit  was  necessary 
for  its  recovery.  If  it  had  been  necessary  it  must  be 
upon  the  contract  of  bailment. 

It  is  true,  that  the  court  will  not  regard  the  mere 
form  of  proceedings  before  justices  of  the  peace,  if  they 
be  substantially  correct,  so  as  to  attain  the  justice  of 
the  case.  But  the  two  classes  of  actions  arising  ex 
delicto  and  ex  contractu,  cannot  be  united  and  blended 
together,  without  producing  such  confusion  as  must  result 
in  injustice  and  injury  to  the  one  party  or  the  other. 

Such  would  be  th«  case  in  the  present  suH  if  the 
practice  contended  for  were  allowed. 

Let  the  judgment  be  affirmed. 
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JuDGUENT.  Rendered  m  another  State.  A  judgment  rendered  in  one  State  in 
pursuance  of  the  laws  of  that  State,  is  to  be  regarded  as  absolutely  binding 
upon  the  parties  thereto,  in  every  other  State,  anUi  it  is  either  siet  aside  by  the 
tribunal  rendering  it,  or  is  reversed  upon  error. 

Same.  Satirfaetion  of.  Negotiable  paper.  If  the  holder  of  negotiable  paper, 
who  has  obtained  separate  Judgments  against  each,  the  drawer  and  endorser, 
receive  payment  in  discbarge  of  the  Judgment  against  the  endorser,  it  is,  in 
law,  a  satisfaction  of  the  judgment  against  the  drawer,  and  an  assignment  of  the 
judgment  against  the  drawer  to  the  endorser  who  has  thus  been  discharged, 
communicates  to  the  endorser  no  right  to  have  satisfaction  of  the  Judgment 

This  was  an  action  of  debt  upon  tlie  facts  stated  in  the 
opinion,  in  the  circuit  court  of  Davidson  county.  At  the 
September  Term,  1852,  Baxter,  Judge,  presiding,  there 
was  judgment  for  the  plaintiff,  and  the  defendant  appealed 
in  error. 

William  Thompson,  for  Plaintiff  in  error. 

Ewmo  &  CoopEB,  for  defendants  in  error,  argued:  The 
question  whether  an  endorser  against  whom  there  is  a 
separate  judgment,  can  take  an  assignment  of  the  judg- 
ment against  the  principal  debtor,  is  an  entirely  different 
question  from  the  ordinary  one  as  to  whether  the  pay- 
ment by  a  surety  of  a  joint  judgment  is  a  satisfaction. 
We  admit  that  this  latter  question  is  settled  affirmatively 
in  cases  reported  in  3d,  4th  and  5th  Ilumph.  But  in  the 
case  in  3  Ilumph.,  G7*een  vs.  Green^  our  court  held  that 
a  surety  might  pay  a  joint  judgment  and  still  have  an 
assignment  of  the  lien  retained  in  the  deed,  which  is 
itself  but  an  incident  or  attendant  of  the  note  on  which 
the  judgment  was  founded ;  and  Mr.  Meigs,  in  his  Note, 
(see  Dig.  p.  993,)  says  that  the  tendency  is  to  place  our 
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doctrine  of  the  civU  law,  which  considers  every  satisfac- 
tion by  a  surety  or  endorser  as  an  assignment. 

However  this  may  be,  the  case  of  an  endorser  in  a 
separate  judgment,  is  different.  See  10  John.  Eep.,  da- 
wn vs.  Matrisy  649,  which  has  always  been  considered 
a  leading  case  on  this  subject.  We  also  refer  to  8 
Ala.  Eep.  302;  5  Harr  &  Johnson,  234;  6  Paige  32. 

McEiKinnr,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  in  the  circuit  court  of 
Davidson,  brought  by  the  Bank  against  the  plaintiff  in 
error,  founded  on  the  record  of  a  judgment  of  the  cir- 
cuit court  of  Mobile  county,  in  the  State  of  Alabama, 
rendered  on  motion  in  favor  of  said  bank,  against  the 
plaintiff  in  error,  on  the  6th  of  December,  1841,  for  seven 
hundred  and  seventy-eight  dollars  and  fifty-three  cents. 
Said  judgment  is  founded  upon  a  promissory  note  as 
negotiated  to  said  bank,  made  by  the  plaintiff  in  error, 
and  endorsed  by  S.  S.  Webb  and  F.  B.  Shepherd. 

The  proceeding  in  this  case  is  in  pursuance  of  the  7th 
section  of  the  statute  establishing  ^^The  Branch  of  the 
Bank  of  the  State  of  Alabama  at  Mobile,"  which  enacts 
that  "  if  any  person  or  persons  shall  be  indebted  to  said 
branch  bank,  as  maker  or  endorser  of  any  note,  bill  or 
bond,  expressly  made  payable  and  negotiable  at  said 
branch  bank,  and  shall  delay  payment  thereof,  it  shall 
be'  lawful  for  the  President  of  the  branch  bank,  after 
having  given  thirty  days  notice  thereof,  to  move  the  cir- 
cuit or  county  court  of  the  county  of  Mobile,  on  produ- 
cing to  said  court  before  which  the  motion  is  made,  the 
certificate  of  the  President  of  the  branch  bank,  that  the 

debt  is  really  and  bona  fide  the  property  of  said  branch 
13 
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bank  for  judgment,  &c.    See  Clay's  Alabama  Dig.,  p.  99. 

The  judgment  on  its  face  shows  an  exact  compliance 
in  every  respect,  with  the  requirements  of  the  foregoing 
section. 

It  appears  that  at  the  same  time  that  the  above  men- 
tioned judgment  was  rendered  against  the  plaintiff  in 
error,  as  maker  of  said  note,  a  similar  judgment  was  ren- 
dered thereon  on  motion,  against  F.  B.  Shepherd,  as  last 
endorser.  And  it  further  appears  from  the  answer  of  the 
proper  officer  of  said  bank,  to  a  bill  of  discovery  filed  in 
the  progress  of  this  suit,  and  likewise  from  the  answer  of 
Sh^herd  and  Mallory  to  said  bill,  that  the  before  men- 
tioned judgment  against  said  Shepherd,  was  ^'  paid  and 
discharged"  by  him  to  said  bank,  on  the  15th  of  Janu- 
ary, 1842,  as  is  shown  by  the  books  of  the  bank. 

It  furthermore  appears  from  the  books  of  the  bank, 
that  on  the  8th  of  December,  1845,  an  order  was  made 
by  the  board  of  directors,  directing  the  President  and 
Cashier  of  said  bank,  to  transfer  and  assign  the  foregoing 
judgment  against  Topp  to  said  Shepherd;  and  on  the 
following  day,  9th  December,  1845,  the  assignment  was 
accordingly  made.  And  sometime  in  1846,  Shepherd 
transferred  said  judgment  to  George  W.  Mallory,  for 
whose  use  this  suit  was  brought  on  the  17th  of  March, 
1848. 

The  defendant  pleaded  nul  teil  record^  and  several  oth- 
er special  pleas,  in  some  of  which  it  is  averred  in  gen- 
eral terms  merely,  that  the  circuit  court  of  Mobile  coun- 
ty, Alabama,  had  no  jurisdiction  to  render  said  judgment, 
but  for  what  reasons  is  not  alleged ;  and  in  others  it  is 
averred,  in  the  face  of  an  express  recital  in  the  judg- 
ment, that  notice  of  the  motion,  as  required  by  the  staV 
ute,  was  not  given  to  the  defendant. 
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The  plea  of  payment  was  afterwards  put  in,  and  issne 
was  taken  thereon;  upon  which  the  jury  found  that  a 
balance  of  said  judgment  of  five  hundred  and  eight  dol- 
lars and  forty  cents  remained  unpaid,  for  which  judgment 
was  rendered;  to  reverse  which,  an  appeal  in  error  has 
been  prosecuted  to  this  court. 

The  several  special  pleas  of  the  defendant  are  perhaps 
all  defective,  in  form  as  well  as  substance,  and  need  not 
be  noticed.  First,  because,  upon  another  distinct  ground, 
the  present  action  must  fail;  and  secondly,  for  the  more 
conclusive  reason,  that  the  defendant  cannot  be  permit- 
ted to  avail  himself  of  the  matters  averred  in  said  pleas. 

The  defendant  in  this  case,  at  the  time  of  the  rendition 
of  said  judgment,  was  a  citizen  of  Alabama,  had  his  dom- 
icil  there,  and  consequently  was  bound  by  the  laws  of 
that  State;  and  the  proceedings  and  judgment  in  the 
case  are  shown,  upon  their  face,  to  have  been  in  strict 
conformity  to  the  law. 

We  do  not  of  course  mean  to  controvert  the  doctrine 
now  so  well  established,  that  the  faith  and  credit  given 
by  the  Constitution  of  the  United  States,  to  the  judg- 
ment of  a  State  court,  in  the  judicial  tribunals  of  another 
State,  does  not  preclude  an  inquiry,  in  all  cases  proper 
for  such  inquiry,  into  the  jurisdiction  of  the  court  in 
which  the  original  judgment'  was  rendered,  over  the  par- 
ties, or  over  the  subject  matter.  The  Constitution  did  not 
mean  to  confer  any  new  power  upon  the  States,  but  sim- 
ply to  regulate  the  effect  of  their  acknowledged  jurisdic- 
tion over  persons  and  things  within  their  territory.  It 
did  not  make  the  judgments  of  other  States  domestic  judg- 
ments to  all  intents  and  purposes,  but  only  gave  a  general 
validity,  faith  and  credit  to  them,  as  evidence;  Story's 
Com.  on  Const.,  eh.  29,  §§  1297  to  1807.    When  declared 
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on  as  an  evidence  of  debt  in  the  court  of  another  State, 
the  jurisdiction  of  the  court  rendering  such  judgment  may 
be  put  in  issue,  but  not  the  merits  of  the  judgment. 
But  it  is  a  well  settled  principle  of  law,  that  the  pro- 
ceedings of  a  court  of  general  jurisdiction,  cannot  be 
questioned  collaterally,  and  are  absolutely  binding  on  the 
parties,  until  set  aside  by  the  tribunal  in  which  they 
may  have  taken  place,  or  regularly  reversed  on  error. 
This  principle,  we  think,  applies  to  the  present  case. 
The  defendant  was  a  citizen  of  the  State  in  which  the 
judgment  was  rendered,  and  bound  by  the  laws  thereof. 
It  is  certainly  within  the  competence  of  each  State  to 
regulate  the  mode  of  bringing  its  own  citizens  before  its 
courts,  and  also  to  regulate  the  effect  of  the  proceed- 
ings and  judgments  of  such  courts,  so  &r  at  least,  as 
respects  its  own  citizens ;  although  its  regulations  in  these 
respects  can  have  no  extra  territorial  operation.  We  are 
of  opinion,  therefore,  that  the  defendant  cannot  collat- 
erally impeach  the  judgment  in  question  for  want  of 
jurisdiction,  on  the  ground  that  notice  was  not  given, 
and  that  the  judgment  being  regular  and  in  strict  con- 
formity to  the  law  of  Alabama,  is,  in  respect  to  the 
matter  of  notice,  and  as  to  all  other  matters,  binding 
upon  him.  See  American  Leading  Oases,  Yol.  2,  724, 
et  seq.,  where  the  authorities  are  collected. 

But  without  pursuing  the  discussion  upon  this  point 
any  further,  we  come  to  consider  the  effect  at  law  of 
the  discharge  by  Shepherd  of  the  separate  judgment  ren- 
dered against  him  in  favor  of  the  bank,  upon  the  same 
identical  note  on  which  the  judgment  in  question  was 
founded.  Was  it,  in  the  view  of  a  court  of  law,  a  satis- 
faction and  discharge  of  the  judgment  against  the  plain- 
tiff in   error?    We  think  it  was.     The  bank  had  the 
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unquestionable  right  to  several  judgments  against  the 
maker  and  endorser  of  the  note,  but  it  could  have  only 
one  satisfaction  of  the  debt,  and  the  discharge  of  either 
judgment  operated,  at  law,  as  a  satisfaction  of  the  debt, 
and  a  discharge  of  the  other  judgment. 

We  do  not  controvert,  but  admit  the  well  established 
doctrine  in  equity,  that  a  surety,  on  payment  of  the 
debt  of  his  principal,  is  entitled  to  stand  in  the  place 
of  the  creditor,  and  is  regarded  as  substituted  to  all  the 
rights,  remedies  and  securities  of  the  creditor,  and  enti- 
tled to  enforce  all  the  creditor's  liens,  priorities,  and 
means  of  payment,  as  against  the  principal.  This  equi- 
table right  of  the  surety,  as  observed  by  chancellor 
Kent,  stands  not  upon  contract,  but  upon  principles  of 
natural  justice.  The  payment  by  the  surety  is  held,  in 
equity,  to  operate  merely  as  an  assignment,  and  not  as 
an  extinguishment  either  of  the  debt  or  of  the  remedy. 
In  favor  of  the  surety,  the  debt  and  all  its  incidents  and 
remedies  are  considered  as  still  subsisting.  Upon  pay- 
ment of  a  judgment,  the  surety  is  entitled  to  be  subro- 
gated, as  against  the  principal,  to  the  benefit  of  its  lien, 
as  it  existed  in  fiivor  of  the  judgment  creditor.  And  it 
makes  no  difference  whether  the  judgment  was  against 
the  principal  and  surety  jointly,  or  whether  there  were 
several  judgments.  4  Johns.  Ch.  Eep.  123;  6  Paige,  264 ; 
10  Johns.  Eep.  524. 

This  doctrine  of  courts  of  equity  considers  the  debt 
or  judgment,  though  extinguished  at  law,  as  preserved 
and  kept  alive  for  the  indemnity  of  the  surety,  who 
has  paid  the  debt.  And  it  is  conceded,  that  even  at 
law,  the  legal  consequence  of  extinguishments  may  be 
avoided.  It  has  been  so  held  by  this  court,  repeatedly. 
See  2  Meig's  Dig.,    990,  to  993,  where    the  cases   are 
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collected.  Bat  this  proceeds  upon  the  ground  of  con- 
tract with  the  creditor.  The  monej'^  is  paid  in  such 
case,  not  in  satisfaction,  but  by  way  of  purchase  of  the 
judgment,  and  the  judgment  is  not  thereby  extinguished, 
but  remains  in  full  force,  and  with  its  lien  and  other 
legal  incidents  and  consequences,  is  transfen*ed  by  assign- 
ment, to  the  surety,  as  purchaser. 

But  in  the  case  under  consideration,  the  money  was 
paid  by  Shepherd  to  the  Bank,  in  discharge  of  the 
judgments  against  himself,  as  endorser,  and  not  as  a 
purchaser  or  assignee  of  the  judgment  against  Topp, 
and  thereby  the  judgment  against  the  latter  became 
satisfied  and  extinguished.  There  remained  in  the  Bank 
no  longer  any  interest  in  said  judgment,  against  Topp, 
except  merely  as  to  the  costs  thereof;  nothing  else 
could  be  assigned ;  nothing  else  to  which  Shepherd  could 
be  subrogated.  4  Humph.,  819;  5  Humph.,  298.  It 
results,  therefore,  that  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


EncBBo  for  the  we  of  Bugg  vs.  Hamilton  adfn^r. 

Dbios.  Date  of  Esioppd.  When  a  party  has  deliberately  and  intentionally 
inserted  in  a  deed  a  false  date,  expressly  with  a  view  to  the  accomplishment  of 
a  particular  purpose,  he  Is  estopped  to  aver  or  prove  a  different  date  from  that 
set  forth  on  the  fiioe  of  the  instrument. 

Slaybbt.  Adverse  postemon  of  a  elave  in  some  other  person  than  the  vendor  tU 
the  time  of  the  sale.  The  sale  of  a  slave  is  not  vitiated  by  the  (act,  that  at  the 
time  of  the  sale,  the  possession  thereof  is  not  in  the  vendor,  bat  in  the  adverse 
possession  of  some  other  person. 
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This  was  an  action  of  assumpsit,  upon  the  facts  stated 
in  the  opinion,  instituted  in  the  circuit  court  of  David- 
son county,  by  Kimbro  for  the  use  of  John  and  Jesse 
Bugg  against  Hamilton,  adm'r.,  of  Benj.  Bngg.  At  the 
May  Term,  1852,  Maney,  Judge,  presiding,  there  was 
judgment  for  the  defendant,  and  plaintiff  appealed  in  error. 

DnoacK,  for  plaintiff  in  error. 

Ewm(\  &  CooPEB,  for  defendant  in  error. 

MoEmNEY,  J.,  delivered  the  opinion  of  the  court 

From  the  proof  in  this  case,  it  appears  that  in  the 
year  1846,  John  Ejmbro,  the  nominal  plaintiff,  placed 
a  negro  girl,  owned  by  him,  in  the  possession  of  his 
his  step-son,  Benjamin  Bugg,  (defendant's  intestate,)  as 
a  loan,  to  be  retained  by  said  Bugg,  until  Cliristfnas  A 
following.  The  slave  continued  in  the  possession  of 
Benjamin  Bugg  until  some  time  in  1847,  when  he 
and  John  Bugg,  (one  of  the  beneficiaries  in  the  pres- 
ent action,)  sold  her  to  one  Maddux,  for  three  hundred 
and  twenty-five  dollars,  and  jointly  executed  a  bill  of 
sale.  Some  time  after  said  sale,  Benjamin  Bugg  died, 
and  after  his  death,  in  1848,  said  Kimbro  and  wife, 
executed  a  bill  of  sale  for  said  slave,  to  John  Bugg, 
Jesse  Bugg,  and  said  Benjamin  Bugg;  the  slave  then 
being  in  the  a&verse  possession  of  Maddux,  Benjamin 
Bugg  being  dead.  It  seems  from  the  proof,  that  the 
intention  of  Kimbro  and  wife  had  been,  to  give  said 
slave  jointly  to  the  three  Buggs,  who  were  the  children 
of  Mrs.  Kimbro  by  a  former  husband ;  and  the  purpose 
of  the  bill  of  sale   executed  by  them,   was  to  enable 
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John  and  Jesse  Bugg,  for  whose  use  this  suit  is  brought, 
to  recover  from  the  estate  of  Benjamin  Bugg,  (who,  as  is 
alleged,  received  the  money  from  Maddux,)  their  equal 
share  of  the  price  of  said  slave.  With  a  view  to  effect 
this  purpose,  a  false  date  was  inserted  in  the  bill  of 
sale,  (23rd  November,  1846,)  a  period  anterior  to  the 
conversion  of  the  slave  by  Benjamin  Bugg,  and  the  bill 
of  sale  having  been,  in  fact,  executed  in  1848,  as  before 
stated.  ^  On  the  trial  in  the  circuit  court,  the  plaintiff 
produced  and  read  to  the  jury,  said  bill  of  sale,  exe- 
cuted by  himself  and  wife,  with  the  certificates  of  pro- 
'^ate,  and  registration  of  the  same;  and  the  foregoing 
was  all  the  evidence  in  the  cause. 

The  defendant,  by  his  counsel,  objected  to  the  proof, 
showing  that  the  bill  of  sale  was  antedated:  it  was 
admitted,  however;  but,  in  the  charge  to  the  jury,  the 
court  held  that  it  was  inadmissible,  and  that  the  plain- 
tiff ♦  was  not  permitted  to  show  that  his  own  bill  of  sale 
^  had  been  antedated.  This  is  the  only  exception  taken 
to  the  charge.  The  verdict  was  for  the  defendant,  and 
a  new  trial  being  refused,  an  appeal  in  error  was  pros- 
ecuted to  this  court. 

It  is  insisted  that  the  court  erred  in  holding  that  it 
was  not  allowable  for  the  plaintiff,  under  the  circum- 
stances of  this  case,  to  show  that  the  bill  oi  sale  was, 
in  fact,  executed  at  a  period  subsequent  to  that  at 
which  it  bore  date. 

The  argument  assumes,  that  the  slave  being  in  the 
adverse  possession  of  Maddux,  at  the  time  the  bill  of 
sale  was,  in  fact,  executed  by  Kimbro,  nothing  remained 
in  the  latter  but  a  bare  right  to  sue,  and  recover  posses- 
sion of  the  slave;  and  that,  as  by  the  maxim  of  the 
common  law,  a  chose  in  action  can  not  be  assigned  or 
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transferred,  so  as  to  give  the  assignee  a  right  to  sue  in 
his  own  name,  this  action  was  properly  and  necessarily 
brought  in  the  name  of  Kimbro,  who  had  a  right  to 
maintain  the  same;  and  that,  as  the  date  is  no  part 
of  a  deed,  and  is  not  maintained,  the  plaintiff  was  not 
estopped  from  showing  that  the  bill  of  sale  was  execu- 
ted on  a  different  day  from  that  of  its  date. 

In  the  view  in  which  this  case  presents  itself  to  our 
minds,  we  are  at  a  loss  to  perceive  the  releyancy  or 
.importance  of  the  proof  rejected  by  the  court.  But 
were  it  otherwise,  in  rejecting  it  there  was  no  error. 
The  general  doctrine  insisted  upon,  in  respect  to  the 
date  of  a  deed,  or  other  instrument,  is  unquestionably 
correct,  but  it  is  not  applicable  to  a  case  like  the  pres- 
ent. Here,  the  plaintiffs  deliberately  and  intentionally 
gave  the  bill  of  sale  a  false  date,  expressly  with  a 
view  to  the  accomplishment  of  a  particular  purpose^** 
and  that  failing,  he  must  abide  the  consequence  of  his 
own  act  However  it  may  be  as  regards  others,  he  is 
estopped  to  aver  or  prove  a  different  date  from  that  set 
forth  on  the  face  of  the  instrument.  1  Greenleaf 's  Eep., 
343;  11  Mass.  Eep.,  282;  4  Phiflips  on  Ev.,  p.  1448. 

But  how  was  the  evidence  of  any  importance?  The 
biQ  of  sale  was  either  operative  to  divest  the  plaintiff  of  aU 
interest  and  right  of  action,  or  it  was  of  no  effect  whatever. 
If  it  ^as  a  mere  nullity,  as  the  argument  assumes,  then 
Kimlio's  interest,  whatever  it  was,  remained  in  him,  as 
it  wap  before,  wholly  unaffected  by  the  execution  thereof. 
And  ;if  he  WSre  entitled  to  maintain  an  action  for  the 
valu^  of  the  iteve,  or  the  money  for  which  she  was 
sold,  there  was  no  necessity  for,  or  propriety  in,  his 
introducing  the  supposed  void  conveyance;  and  if  it 
had  been  offered  by  the  defendant  for  the  purpose  of 
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defeating  the  action,  the  plaintiff,  (if  it  was  void  in 
law,)  might  have  avoided  it  upon  proof  of  the  facts 
which  rendered  it  inoperative. 

But  in  the  present  state  of  the  law  npon  this  sub- 
ject, in  Tennessee,  we  are  not  prepared  to  admit  the 
correctness  of  the  conclusion,  that  the  bill  of  sale  made 
by  Kimbro  was  inoperative  to  divest  and  transfer  his 
interest  in  the  slave,  upon  the  ground  of  Maddux's 
adverse  possession,  at  the  time  of  its  execution.  Our 
statute  for  the  suppression  of  maintenttnce  and  cham- 
perty, and  the  purchase  of  pretended  titles,  has  no 
application  to  slaves,  or  assignments  of  personal  pro- 
perty; and  upon  the  common  law  principle,  that  choses 
in  action  are  not  assignable,  we  think  no  such  conclu- 
sion can  be  supported. 

We  are  aware  that  the  authorities  are  at  variance 
upon  this  point;  but  we  think  the  doctrine,  as  laid 
down  by  Mr.  Justice  Story,  in  the  case  of  Brig^  Sarah 
Anriy  2  Sumners'  Rep.,  211,  is  more  reasonable  and  cor- 
rect doctrine.  He  said,  in  that  case,  that  he  "knew  of 
no  principle  of  law  which  establishes  that  a  sale  of  per- 
sonal goods  is  invalid,  because  they  are  not  in  posses- 
sion of  the  rightful  ownier,  but  are  withheld  by  a 
wrong-doer.  The  sale  is  not,  under  such  circumstances, 
the  sale  of  a  right  of  action,  but  a  sale  of  the  thing 
itself,  and  good  to  pass  the  title  against  every  person 
not  holding  the  same,  under  a  bona  Jide  title,  for  a 
valuable  consideration,  without  notice,  and  a  foriiofij 
against  a  wrong-doer."  2  Kent's  Com.,  492;  Story  on 
Oon.,  §§  582,  583. 

The  ancient  principle  of  the  common  law,  that  the 
assignment  of  a  chose  in  action  was  void,  as  savoring 
of  maintenance  and    champerty,  had  its   origin  in   the 
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peculiar  state  of  society  in  England,  at  the  time  of  its 
adoption*  The  mischiefi  which  it  was  intended  to  snp- 
'  press,  great  as  thej  may  have  been  there,  are  of  a 
character  from  which  we  have  but  little  to  apprehend 
under  our  institutions.  But  even  in  England,  the  maxim 
that  a  chose  in  action  is  not  assignable,  has  been  long, 
in  a  great  degree,  disregarded,  as  it  must  be  in  every 
commercial  country,  where  the  great  mass  of  personal 
property  must  necessarily  lie  in  contract.  For  a  long 
period,  it  has  been  well  established  in  the  jurisprudence 
of  that  country,  that  courts  of  law  will  give  the  same 
protection  to  the  assignee  of  a  chose  in  action,  which 
formerly,  could  only  have  been  given  by  a  court  of 
equity. 

Nothing  of  the  ancient  doctrine  remains,  save  the 
mere  formal  requirements,  that  the  action  shall  be  brought 
in  the  name  of  the  assignor;  and  in  the  language  of 
BuUen^  J.,  4  Term.  Eep.,  341,  this  is  merely  a  aliadov).  V 

A  right  of  action  may  arise  upon  the  breach  of  an 
implied  as  well  as  of  an  express  contract;  or  it  may 
also  arise  from  a  wrong  or  injury;  but  rights  of  action 
growing  out  of  personal  wrongs,  depend  upon  their  own 
peculiar  principles,  and  cannot  properly  be  classed  under 
denomination  of  personal  property;  and  therefore,  assign- 
able choses  in  action  mean  only  such,  as  can,  with 
propriety,  be  ranked  as  personal  estate.  2  Bl.  Com., 
397.  In  this  State,  the  maxim  of  the  common  law  is 
regarded  as  having  been  entirely  exploded.  1  Meigs^ 
Dig.,  p.  85;  1  Terg.  R.,  175;  3  Cow.  E.,  623. 

Not  only  may  the  assignee  of  a  negotiable  paper  sue 
in  his  own  name,  but  by  the  act  of  1801,  ch.  6,  § 
54,  the  assignee  of  '^  bonds  with  collateral  conditions, 
bills,  or  notes,  for  specific  articles,  or  the  performance 
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of  any  duty,"  may  sue  in  their  own  names,  as  well 
in  courts  of  law  as  in  equity.  And  the  act  of  1825, 
ch.  29,  has  gone  still  further.  In  cases  where  the  equi- 
table interest  only  passes  by  the  transfer  of  a  chose  in 
action,  and  the  mere  form  is  still  to  be  observed,  of 
bringing  the  suit  in  the  name  of  the  assignor,  that 
statute  expressly  declares,  that  the  person  for  whose  use 
the  suit  is  brought,  shall  be  held  and  deemed  the  real 
plainHffj  on  record. 

"We  think  it  clear  then,  that  upon  this  ancient  maxim 
of  the  common  law,  no  argument  can  be  founded  against 
the  validity  of  the  sale  of  personal  goods,  upon  the 
ground  that  the  possession  thereof,  at  the  time  of  the 
sale,  was  not  in  the  vendor,  but  in  the  adverse  pos- 
session of  another. 

It  follows,  that  Kimbro,  by  the  execution  of  the  bill  of 
sale,  was  divested  of  all  interest  in  the  slave,  and  of 
course  of  all  right  of  action,  either  for  the  recovery 
of    the  slave  or  the  proceeds  for  which  she  was  sold. 

Judgment  affirmed. 
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Partitioh.  Notice.  LnfarU,  Otuardiam  ad  Utem,  The  notice  required  by  the 
act  of  1799,  ch.  11,  or  the  pablieation  required  by  that  of  1881,  ch.  87,  must 
be  employed  in  all  applications  for  the  partition  of  lands  in  which  infants  are 
interested,  as  they  cannot  otherwise  be  properly  before  the  court  The  ap- 
pearance of  a  guardian  ad  lUem^  who  answers  for  the  infants,  does  not  make 
them  parties  and  dispense  with  the  necessity  of  notice  or  publication. 

Sami.  Muii  not  he  partial.  The  statutes  relating  to  the  partition  of  lands  con- 
template a  complete  and  entire  partition  among  all  the  heirs ;  hence  a  partition 
irhieh  allots  to  some  of  the  hdrs  their  portion  and  leayes  the  portion  of  other 
heirs  undirided  is  partial  and  unwarranted. 

Sami.  Mode  in  v^uch  it  ehonld  ht  made.  The  shares  of  land  allotted  to  the 
parties  interested  must  be  each  of  the  same  ralue.  A  partition  made  by  the 
allotment  of  shares  of  unequal  Talne,  but  to  be  equalised  by  the  payment  of 
ai<mey  by  those  who  haTe  an  excess  of  land  to  the  others,  is  in  conflict  with 
the  purpose  of  the  act  of  1816,  ch.  123. 

Samb.  Betatee  in  remainder^  The  rarious  statutes  relating  to  partition  do  not 
apply  to  estates  in  remainder  or  reveraion. 

Guardian.  Ad  litem.  Appointment,  When  infants  are  to  be  heard  by  a 
guardian  ad  litem  the  record  should  show  the  appointment  of  such  guardian. 

The  decree  of  the  circuit  court,  to  reverse  which  this 
writ  of  error  was  prosecuted,  was  rendered  at  the  January 
Term,  1862,  of  the  circuit  court  for  Davidson  county, 
TuBNER,  Judge,  presiding. 

Gbo.  Maitet  and  Smiley,  for  plaintiff. 

Jno.  a.  McEwEsr,  for  defendant. 

Gasuthsbs,  J.,  delivered  the  opinion  of  the  court. 

Dr.  Peyton  Robertson  died  in  1840;  out  of  his  real 
estate  one  hundred  and  forty-five  and  a  half  acres, 
about  three  miles  west  of  Ifashville,  was  assigned  to 
his  widow,  Ellen  M.  Robertson,  for  her  dower. 

He  petitioners,  F.  J.  and  J.  B.  Robertson,  together 
with  Alex.  0.  and  Alice  Robertson,  who  are  minors,  are 
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his  heirs  at  law,  and,  as  such,  owners  of  the  remainder 
in  the  land.  The  petitioners  made  several  applications 
to  the  circuit  court  of  Davidson,  at  its  January  and 
May  terms,  1852,  for  the  partition  of  said  land,  so  far 
as  to  have  laid  off  to  them  their  respective  shares  of  the 
land.  The  widow  was  made  a  party  and  answered  for 
herself  and  as  guardian  ad  litem  for  the  infants,  agree- 
ing that  the  petition  should  be  granted.  Commissioners 
were  appointed  in  each  case,  and  set  apart  to  the  peti- 
tioners respectively  their  one-fourth,  leaving  the  other 
two-fourths  undivided.  The  whole  proceedings  were  insti- 
tuted and  completed  at  the  same  term,  without  publicar 
tion  or  notice.  The  cases  were  brought  up  by  writ  of 
error  at  the  instance  of  the  petitioners. 

We  think  the  proceedings  are  erroneous  and  void. 

1.  Because  the  notice  required  by  the  act  of  1799,  ch. 
11,  was  not  given.  That  act  provides  that  ^'a  notice  in 
writing,  at  least  ten  days  previous  to  the  time  of  pre- 
senting such  petition,  stating  the  time  intended  for  pre- 
senting it  and  the  c^Mtt  to  which  su'*^  petition  is  to  be 
presented,"  shall  be  **  served  on  e\diy  person  therein 
concerned."  It  further  provides  that  "no  petitioA  ehaU 
be  presented  for  the  purpose  aforesaid  until  ten  days 
after  such  service  of  notice."  The  only  substitute  pro- 
vided for  in  the  statute  is  publication  three  times  in  some 
newspaper  printed  in  this  State,  six  months  before  such 
application.  Oar.  &  ]Nich.,  515.  This  has  been  changed 
to  three  months,  by  the  act  of  1831,  ch.  67.  In  this 
case  no  such  publication  was  made  or  notice  given.  If 
the  parties  concerned  had  all  been  adults,  their  appear- 
ance and  agreement  would  have  been  a  waiver  of  the 
necessity  of  notice.  But  here  two  of  the  heirs  were 
infants  and  they  appear  and  answer  by  their  mother,  as 
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guardian  (id  litem  and  she  agrees  for  them,  that  the 
petition  may  be  granted.  In  Frazier  and  TvUoss^  €qSt%. 
V8.  Panhey  et  afo,  1  Swan,  78,  this  court  decided  that 
an  answer  put  in  bj  a  guardian  ad  litem,  does  not  make 
the  infants  parties  and  dispense  with  the  service  of 
process.  ^^A  guardian  ad  litem  cannot,  by  his  consent, 
make  his  ward  a  party  to  a  suit."  The  infant  must  be 
served  with  process. 

2.  Even  if  the  guardian  had  the  power  contended  for, 
yet  the  proceedings  in  these  cases  are  bad,  because 
there  is  no  part  of  the  record  which  shows  her  appoint- 
ment She  says  in  her  answer  that  she  is  the  ^^law- 
fbUy  appointed  guardian  ad  litem  of  the  infants.  This 
is  not  sufficient.  The  record  must  show  the  action  of 
the  court  conferring  that  character  upon  her. 

So,  the  notice  required  by  law  was  not  given;  nor 
can  the  necessity  of  it  be  legally  waived  by  the  answer 
of  Ellen  M.  Robertson,  because  this  cannot  be  done 
by  a  guardian,  and  if  it  could,  she  was  not  properly 
Tested  with  the  powers  of  a  guardian,  either  general 
or  special. 

3.  We  do  not  believe  the  statutes  of  the  State  authorize 
a  partial  partition  of  land.  Here  the  parts  of  two  of 
die  heirs  were  allotted  to  them  by  metes  and  bounds 
and  the  other  left  undivided.  The  acts  on  this  subject 
contemplate  a  complete  and  entire  partition  among  all 
tlie  heirs  and  the  shares  be  made  equal  in  valne. 

4.  In  each  of  these  cases  the  shares  allotted  to  the 
petitioners  were  considered  by  the  conmiissioners  as  more 
valuable  than  the  remaining  shares,  and  according  to 
the  provisions  of  the  act  of  1787,  ch.  17,  §  1,  they 
are  ordered  to  pay  the  excess  to  the  minors.  That  pro- 
vision in  the-  act  of  1787,  was  repealed  by  the  act  of 
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1815,  ch.  123,  Oar.  &  Nich.,  315,  by  necessary  impli- 
cation. The  latter  statute  directs  that  the  commissioners 
appointed  to  partition  land,  shall  divide  it  "in  propor- 
tions of  equal  value  and  not  quantity,  as  heretofore 
practiced." 

This  change  of  the  law  was  intended  to  prevent  the 
injury  that  might  often  result  to  an  heir,  by  being 
charged  with  the  payment  of  a  sum  of  money  for  an 
excess  of  land,  which  he  did  not  want,  or,  in  fact,  might 
be  unable  to  pay  without  a  sale,  even  at  a  ruinous 
sacrifice  of  the  land  allotted  to  him. 

It  is,  in  effect,  forcing  such  heir  or  t^iant  in  com- 
mon, to  buy  land  against  his  will,  on  the  one  side, 
and  on  the  other,  compelling  a  joint  owner  to  part 
with  a  portion  of  that  to  which  he  is  entitled  by  law. 
His  right  is  an  equal  share  in  value,  and  he  should 
not  be  forced  to  take  more  or  less.  The  law  fixes  and 
regulates  his  interest,  and  no  court  has  the  power  to 
change  or  modify  it. 

But  all  reasoning  on  the  subject  is  rendered  unneces- 
sary,  as  the  directions  of  the  act  of  1815,  are  direct 
and  peremptory. 

In  the  case  of  Bledsoe  vs.  Britt^  6  Yerg.,  458,  decided 
in  the  year  1834,  this  question  came  betbre  the  supreme 
court  of  this  State,  and  the  judges  were  equally  divided 
in  opinion:  Judges  Greene  and  White  entertaining  the 
views  now  taken  by  us,  and  Judges  Catron  and  Peck 
the  opposite  opinion.  The  case  went  off  with  the  opinion 
of  Judges  Catron  and  Peck,  as  they  concurred  with  the 
inferior  court.  It  is  in  the  recollection  of  one  of  the 
members  of  this  court,  that  this  decision  was  afterwards 
expressly  overruled  in  an  unreported  casei  at  EjioxviUe, 
several  years  afterwards.    For  this  reason,  and  becsoBe 
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we  cannot  concur  in  its  soundness,  we  are  constrained 
to  disregard  the  case  of  Bledsoe  vs.  Britt  as  authority. 

5.  Our  acts  on  the  subject  of  partition  do  not,  as  we 
think,  apply  to  interests  in  remainder  or  reversionary 
states.  We  are  not  aware  that  thjere  has  been  any 
decision  of  this  precise  question ;  but  in  NbrmentSj  adm^7' 
vs.  Wilson  et  als.^  5  Humph.,  310,  it  is  held  that  interests 
in  reversion  or  remainder  cannot  be  sold  for  partition 
under  the  acts  of  1827,  ch.  54,  or  1829,  ch.  36.  We 
can  see  no  good  reason  for  a  distinction  between  the 
cases.  It  would  be  against  the  analogies  and  symmetry 
of  the  law  to  make  any.  And  we  think  in  either  case 
the  interest  of  minors  requires  that  direct  partition  or 
sale  for  that  purpose,  should  not  be  allowed  until  a 
right  of  present  enjoyment  accrues  by  the  termination 
of  the  life-estate. 

There  are  other  defects  and  irregularities  in  these 
proceedings,  which  it  is  unnecessary  to  examine.  "We 
have  thought  it  necessary  to  decide  all  these  points,  for 
the  regulation  of  the  practice,  and  the  security  of  titles. 

The  decree  of  the  circuit  judge,  will,  therefore,  be 
reversed,  and  the  petitions  in  both  cases  dismissed,  at 
the   cost  of  petitioners. 
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Costs.  How  and  hy  wham  to  he  paH  when  the  plairUiff^  joins  several  eauees 
of  action  hy  means  of  several  comUs,  and  recovers  fspon  some^  hut  fails  upin 
others.  Practice,  Where  a  plaintiif  joins  seTeral  causes  of  action  by  means 
of  soTeral  counts  in  his  declaration,  and  reooTers  as  to  some  of  the  counts, 
but  &ils  as  to  others,  he  «an  recorer  only  such  costs  as  are  incident  to 
that  count  of  the  declaration  upon  which  he  succeeds ;  while  the  defendant 
is  entitled  to  recover  such  costs  as  hare  accrued  in  consequence  of  the  counts 
upon  which  the  plaintiff  has  failed.  In  such  case,  the  proper  practice  is  to 
render  judgment  and  award  execution  in  behalf  of  the  defendant,  for  such 
costs  as  he  may  be  thus  entitled  to  recover. 

The  motion  made  by  the  defendant,  as  stated  in  the 
opinion,  was,  at  the  December  Term,  1852,  of  the  circuit 
court  for  Bedford  county,  refused,  Davidson,  Judge,  pre- 
siding.   The  defendant  appealed  in  error. 

Whiiesides  and  Keeble,  for  plaintiif  in  error,  cited  4 
Yerg.  561-2;  9  Ibid.  33;  3  Humph.  206;  3  Ire.  549;  1 
Cliitty  PI.  12,  13. 

WisENEB  and  E.  Cooper,  for  defendant  in  error,  cit^ 
act  of  1794,  ch.  1,  §  1;  7  Humph.  29;   10  Ibid.  468, 

ToTTEN,  J.,  delivered  the  opinion  of  the  court, 

Tlie  action  is  debt.  In  the  declaration  there  are  seven 
counts,  in  each  of  which  a  separate  and  distinct  cause 
of  action  is  alleged.  Tlie  first  is  upon  two  notes  for 
the  payment  of  money ;  another  is,  for  so  much  money, 
the  price  and  value  of  a  bay  stallion  and  a  sorrel  geld- 
ing, &c.  To  these  several  counts  the  defendant  pleaded 
in  defense,  and  issue  was  taken  thereon.  The  verdict 
was  for  the  plaintiff  on  the  Jirst  count  for  ninety-six  dol- 
lars and  sixty-three  cents,  the  amount  due  on  one  of  the 
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notes  therein  named,  and  for  the  defendant  on  all  the 
other  eonnts. 

The  judgment  was  for  the  plaintiff  for  said  ninety-six 
dollars  and  sixty-three  cents,  and  fidl  cost  incident  to  the 
suit.  Many  witnesses  were  in  attendance  and  examined, 
but  none  of  them  as  to  the  Jirst  count ;  their  evidence 
was  confined  exclusively  to  the  other  six  counts. 

The  defendant  moved  the  court  to  tax  the  costs  of  said 
witnesses  to  the  plaintiff,  and  to  render  judgment  there- 
for in  defendant's  favor,  which  was  refused  by  the  court, 
and  judgment  rendered  as  before  stated ;  to  which  defen- 
dant excepted,  and  appealed  in  error  to  this  court. 

We  may  observe,  that  in  the  English  practice,  each 
party  pays  his  own  costs  as  they  accrue  in  the  progress 
of  the  suit ;  and  at  the  end  of  the  suit,  they  are  taxed 
against  the  party  who  is  legally  liable  to  pay  them,  and 
thus  the  other  party  recovers  his  costs  in  that  behalf 
expended. 

And  in  th«  case  of  several  counts  joining  separate  and 
distinct  causes  of  action,  the  plaintiff  was  not  entitled  to 
costs  upon  any  counts  on  which  he  did  not  succeed;  nor 
was  defendant  allowed  costs  on  such  counts,  being  the 
same  on  which  he  succeeded,  except  in  special  cases.  3 
Ter.  E.  654;  6  Ire.  E.  602;  2  B.  &  P.  334;  5  East.  261 

Finally,  by  a  general  rule,  2  W.  4,  the  defendant  was 
allowed  the  costs  of  all  issues  found  in  his  favor.  1 
Cliitty  PI.  450. 

In  our  practice,  a  general  rule  is  prescribed  by  statute, 
that  "in  all  actions,  the  party  in  whose  favor  judgment 
shall  be  given,  or  in  case  of  a  non  suit^  &c.,  the  defen- 
dant, shall  be  entitled  to  fiM  costs.^^  Act  1794,  ch.  1. 
§  74.  Where  the  declaration  contains  but  one  cause  of 
action,  or  where  it  contains  several  and  the  plaintiff  recov- 
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ers  on  them  all,   the  role    is  simple   and    of  easy  appli- 
cation. 

But  in  the  case  before  us,  there  is  a  joinder  of  seven 
separate  and  distinct  causes  of  action,  on  each  of  which 
a  separate  suit  would  lie;  the  plaintiff  recovers  in  one, 
and  is  cast  in  all  the  others.  The  costs  in  question  accrued 
in  the  trial  of  those  counts  on  which  he  was  cast  or  non- 
suited. Now  shall  he,  nevertheless,  recover  these  costs  of 
the  defendant? 

It  is  said  that,  by  the  words  of  the  statute,  he  is  enti- 
tled to  fuU  costs.    We   do   not  so  construe  the  statute. 
He  is  entitled  to  full  costs  in  all  the  causes  of  action  or 
counts  on  which  he  succeeds,  and  on  which  judgment  is 
rendered  in  his  favor.     In   the  present  case,  he  recovers 
ninety -six  dollars  and  sixty-three  cents,  and  his  costs  about 
his  suit    in    that    behalf,    or    for    the    recovery    thereof, 
expended ;  but  not  his  costs  in  the  other  causes  of  action 
or  counts  on  which  he  was  non-suited.    On  these  counts, 
no  judgment  is  rendered   in   favor   of  the   plaintiff;   the 
judgment  is  in  fact  for  the  recovery   of  the  right  stated 
in  the  first  count,   and   as   costs   are   only   incident  to  a 
recovery,  the  costs  in  the  latter  counts  cannot  be  given 
to  the  plaintiff  who  did  not  recover,  but  should  be  given 
to  defendant,  who  did  recover  upon  those  counts.    If  the 
actions  had  been  separate    instead    of  joined,  the  result 
would  have  been  the   same,  and  it  is  not  in  the  power 
of    tlie  plaintiff  to  join  to  one  good  cause  of  action,  a 
number  of  unjust  demands,  and  take  the  chances  of  lit- 
igation upon  them  at  tlie  inevitable  expense  of  the  defen- 
dant, whether  he  recover  upon   them   or   not.      Such  a 
practice  would  put  it  in  the  power  of  a  plaintiff  to  oppress 
and  ruin  a  defendant  with  costs;  and  the  principle  upon 
which  it  is  assumed,    is   so   unreasonable   and   unjust  in 
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itself,  that  we  cannot  think  it  was  so  intended  by  the 
Legislature.  On  the  contrary,  the  statute  intends  that  if 
the  plaintiff  succeed  in  his  demand,  he  shall  have  costs 
as  an  incident;  but  if  he  fail,  he  shall  pay  costs  to  the 
defendant.  The  same  principle  will  apply  where  a  num- 
ber of  causes  are  joined  in  the  same  action,  and  the  plain- 
tiff succeeds  as  to  some  of  them,  and  fails  in  the  others. 
It  is  in  effect  a  non-suit,  as  to  the  alleged  causes  of  action 
in  which  he  does  not  succeed.  We  think  it  clear  that 
this  is  the  true  'Construction  of  the  statute;  and  thus 
construed,  it  declares  a  just  and  equitable  rule.  We  need 
hardly  say,  that  where  the  several  counts  contain  the 
game  cause  of  action,  only  varying  in  the  statement  so 
as  to  avoid  a  variance  in  the  proof,  and  the  like,  the 
rule  can  have  no  application.  It  can  apply  only  where 
there  is  a  joinder  of  two  or  more  causes  of  action.  The 
plaintiff  is  entitled  to  all  such  costs  as  are  in  any  wise 
connected  with  the  cause  of  action  in  which  he  recovers. 
So  that  nothing  perhaps  could  remain,  except  the  costs 
incident  to  the  proof  in  the  other  causes  of  action  on 
which  he  does  not  succeed. 

Assuming  that  defendant  is  entitled  to  these  costs,  as 
in  cases  of  non-suit,  we  are  next  to  consider  the  rem- 
edy by  which  he  shall  recover  them. 

Must  he  be  remitted  to  another  action  to  recover  his 
costs,  or  will  the  court  regard  the  costs  as  an  incident, 
and  finally  dispose  of  them  in  disposing  of  the  suit? 
Certainly  the  latter  is  the  proper  course,  as  it  judicially 
appears  that  the  defendant  is  entitled  to  a  portion  of 
the  costs.  There  can  be  no  question,  we  think,  as  to 
the  inherent  power  of  the  court  over  its  suitors,  to  make 
the  proper  orders  in  this  respect,  and  to  enforce  them 
according  to  its  practice  in  other  cases.    That  is,  to  ren- 
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der  judgment  and  award  execution  for  such  costs,  if  they 
be  not  paid. 

This  practice  is  founded  in  principle  and  convenience, 
and  we  think  it  proper  to  adopt  it  in  the  present  case. 
For  the  costs  exclusively  incident  to  the  separate  and  dis- 
tinct cause  of  action,  as  stated  in  the  counts  on  which 
the  plaintiff  did  not  succeed,  the  defendant  is  entitled 
to  judgment  against  the  plaintiff. 

The  judgment  of  the  circuit  court  in  this  respect  is 
reversed,  and  the  cause  is  remanded,  with  direction  to 
proceed  on  defendant's  motion  as  to  costs,  in  conformity 
to  this  opinion. 

Judgment  reversed. 


Mankin  v8.  The  State. 

BoADB.  JSddenee.  Record,  CcwUy  court.  Upon  the  trial  of  a  proeeeation  for 
obBtrncting  a  public  road,  a  record  of  the  county  court,  which  is  introduced  for 
the  purpose  of  showing  the  road  to  be  one  established  in  pursuance  of  the 
statutes,  must  not  only  show  the  order  appointing  a  jury  of  Tiew,  and  the  order 
establishing  the  road,  but  it  must  appear  from  the  record,  that  there  was  a  com- 
petent court  for  this  purpose. 

Mankin  was  tried  and  convicted  of  the  offense  of 
obstructing  a  public  road,  and  judgment  was  accord- 
ingly rendered  against  him  in  the  criminal  court  of 
Rutherford  county,  at  its  May  Term,  1852,  Turneb, 
Judge,  presiding;  whereupon  he  appealed  in  error. 

E.   A.   E^EEBLE,  for  plaintiff  in  error. 
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Attorney  General  for  the  State. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

John  Mankin  was  convicted  and  fined  on  an  indict- 
ment for  obstructing  a  public  road,  and  has  appealed 
in  error  to  this  court.  On  the  trial,  the  attorney  for 
the  State,  produced  and  read  in  evidence,  a  record  from 
the  county  court,  purporting  to  lay  oflf  and  establish 
the  road  as  a  public  road,  to  which  defendants  below, 
objected* 

The  record  is  bad,  because  it  does  not  appear  that 
there  was  a  competent  court  to  order  and  appoint  a 
jury  of  view;  nor  again,  in  the  coming  in  of  their 
report,  to  confirm  the  report,  and  establish  the  road.  A 
competent  court  for  these  purposes,  consists  of  twelve, 
or  one  third  of  the  acting  justices  of  the  county;  but 
three  are  competent  to  appoint  overseers  of  roads.  1804, 
ch.  1 ;  1835,  ch.  6.  The  fact  of  a  competent  court  may 
appear  in  the  caption  of  the  record,  or  be  recited  in 
the  order,  as  that  twelve,  or  one  third  of  the  justices 
were  present.  But  here  there  is  no  caption,  and  no  such 
recital. 

It  is  also  objected,  that  it  does  not  appear  that  the 
jury  were  freeholders,  or  that  they  were  sworn,  except 
by  their  own  report;  in  that  they  say,  that  they  were 
freeholders,  and  duly  sworn.  This,  we  think  sufficient. 
K  a  competent  court  appear,  every  presumption  is  to 
be  made  in  favor  of  the  regularity  and  correctness  of 
the  proceedings ;  for  it  is*  a  court  of  general  and  exclu- 
sive jurisdiction  on  the  subject  of  public  roads.  And 
when  a  public  road  has  been  established  by  a  compe- 
tent court,  and  its  judgment  therein  remains  unreversed, 
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it  is  not  competent,  in  a  collateral  proceeding  like 
this,  to  show  informalities  and  defects  in  the  orders 
taken  in  the  county  court,  to  establish  it.  But  the  per- 
son interested  must  object  to  the  proceeding  when  it 
took  place,  or  otherwise  reverse  it  upon  appeal  in  error. 
1811,  ch.  3;  1819,  ch.  26. 

Under  this  latter  act,  parol  evidence,  of  the  public 
character  of  the  road,  is  made  competent  to  establish 
the  iQptet,  prima  facie^  until  the  contrary  appear  by  the 
pi;oduction  of  the  county  court  records;  from  which  it 
may  appear  that  its  action  was  void,  for  want  of  a 
competent  court,  or  that  the  road  has  been  discon- 
tinued, or  the  like.  Let  the  judgment  be  reversed,  and 
the  cause  remanded. 

Judgment   reversed. 


Sugg  vs.  Tillman  et  als. 

Travuvxmst  cohtktahcb.  Thut  deed.  An  afisignment  in  trust  by  a  debtor, 
for  the  benefit  of  a  portion  of  his  creditors,  of  all  his  property,  of  every  descrip- 
tion, consisting  erf*  real  and  personal  estate,  and  inchiding  com,  fodder,  bacon, 
&c.,  farming  utensils,  household  and  kitchen  furniture,  with  a  reserratimi,  by 
the  debtor,  in  the  deed  to  this  effect :  "  reserring  to  myself,  howcTer,  out  of 
the  aforesaid  stock,  fivmhig  utensils,  proyender,  provinons,  household  and 
kitchen  furniture,  so  much  as  I  am,  by  law,  allowed  to  retain  free  from  execu- 
tion,** is  fraudulent  and  void  in  law,  whether  so  intended  or  not. 

On  the  12th  February,  1§60,  John  Tillman  conveyed  to 
trustees,  for  the  benefit  of  certain  of  his  creditors,  sev- 
eral  tracts  of  land,  seventeen   negroes,   and   the   deed 
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proceeds  to  convey,  thus :  "  all  my  stock  of  cattle,  being 
abont  fifty  head,  eight  head  of  horses,  two  mule  colts, 
all  my  stock  of  hogs,  being  between  sixty  and  seventy 
head,  one  ox  wagon,  one  ox  cart,  one  carryall,  all  my 
plantation  tools  of  every  description,  one  sett  of  black- 
smith's tools,  including  the  bellows,  all  of  my  last  year's 
crop  of  hemp,  being  about  twenty  thousand  pounds,  from 
sixty  to  seventy  bushels  of  hemp  seed,  all  my  com, 
fodder,  hay  and  oats,  one  hand  spinning  machine,  about 
two  thousand  five  hundred  pounds  of  bacon,  in  my 
smoke  house,  one  hundred  and  twenty  thousand  pounds 
of  salted  pork,  in  Alabama,  all  my  household  and 
kitchen  £umiture  and  utensils  of  every  description.'' 
There  was  inserted  in  the  deed,  a  stipulation  which 
authorised  the  trustees  to  take  immediate  possession  of 
all  the  property  conveyed,  ^'and  as  soon  as  practicable 
after  advertising,"  &c.,  to  sell  the  same ;  there  was  also 
inserted  the  reservation  quoted  in  the  opinion.  The 
complainant  being  a  judgment  creditor  of  'EillmaD,  but 
not  a  beneficiary  in  the  trust,  filed  his  bill  in  the 
chancery  court  at  Shelbyville,  to  set  aside  this  convey- 
ance. At  the  August  Term,  1852,  Chancellor  Bmusr 
presiding,  there  was  a  decree  declaring  the  conveyance 
fraudulent  and  void. 

E.  Coop£B  and  E.  A.  Eeeble,  for  complainant,  insisted, 
that  the  conveyance  was  fraudulent  and  void,  because 
it  conveyed  a  large  amount  of  stock,  &c.,  without  iden- 
tifying, in  any  manner,  such  portions  as  were  to  pass  by 
the  deed,  and  such  as  were  to  be  reserved,  and  also 
because  of  the  reservation  itself,  and  cited  7  Humph., 
191-2;  1  Lre.,  490;  6  Cow.,  547;  20  Johns.  Rep.,  449; 
Meigs'  Eep.,  S28-9;  /Wi.,  588-4;  10  Terg.,  151-2. 
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Beady  and  Wiseneb,  for  respondents. 

Caeuthbrs,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  complainant,  as  a  judgment 
creditor,  for  about  thirty-three  hundred  dollars,  of  John 
Tillman,  to  impeach  and  set  aside  for  fraud,,  a  deed  of 
trust  made  to  his  son,  Lewis,  and  M.  B.  W.  Brown, 
as  trustees  for  the  benefit  of  a  part  of  his  creditors, 
on  the  12th  February,  1850. 

Much  amplitude  is  given  to  the  case  in  the  record 
and  brie&,  and  great  zeal  and  ingenuity  displayed  in 
the  argument.  But  after  considering  of  the  whole  case 
we  feel  satisfied  to  rest  our  decision  upon  one  of  the 
many  questions  made  and  appearing  on  the  face  of  the 
deed. 

After  conveying  all  his  land,  negroes,  stock,  com, 
fodder,  bacon,  pork,  and  farming,  household  and  kitchen 
utensils,  and  all  his  furniture,  a  reservation  upon  it  is 
inserted  in  these  words:  "Reserving  to  myself,  however, 
out  of  the  aforesaid  stock,  farming  utensils,  provender, 
provisions,  household  and  kitchen  furniture,  (as  all  of 
my  propertjr,  of  that  description,  as  well  as  every  other 
description,  is  intended  to  be  embraced  by  this  con- 
veyance,) so  much  as  I  am  by  law  allowed  t&  retain 
free  from  execution." 

There  is  no  legal  proposition  better  settled  than  that 
an  assignment  in  trust  for  the  benefit  of  chosen  creditors, 
which  secures  upon  its  face,  any  benefit  or  advantage 
to  the  debtor  who  makes  it,  is  void  in  law,  as  to  all 
other  creditors.  Dauver  vs.  Handley^  3  Terg.  605; 
Peacock  vs.  Tompkms^  Meigs,  317,  328,  684;  Orutcher 
vs.  Hoftoiiy  4  Terg.,  541.    The  case  of  articles  consumed 
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in  their  use,  being  reserved,  falls  under  this  principle. 
In  relation  to  these  it  is  decided  in  the  case  of  Tralnie 
vs.  WiUiSy  Meigs,  584,  by  this  court,  that  even  if  it 
were  proved  that  such  articles  so  reserved  in  the  deed, 
were  sold  and  the  proceeds  applied  to  the  debts  secured, 
it  would  not  save  the  deed  and  restore  it  to  legal  vigor, 
as  the  law  pronounces  it  void. 

Now,  is  there  nv>t  an  express  reservation  of  a  portion 
of  the  property  conveyed,  for  the  use  and  benefit  of 
the  debtor,  in  the  clause  above  extracted,  in  direct 
conflict  with  this  principle?  This  fact  alone  must  cer- 
tainly be  fatal  to  this  deed,  unless  there  is  an  antidote 
to  be  found  in  the  provisions  of  the  acts  of  assembly  for 
the  benefit  of  insolvent  debtors.  These  laws  should  be 
upheld  in  all  their  vigor,  being  laudable  and  humane  in 
their  object.  But  it  will  not  do  to  permit  them  to  be 
used  as  a  mask  for  fi*aud,  or  to  mix  and  confuse  the 
articles  set  apart  by  them  for  the  unfortunate  deb'tor, 
with  assignments  of  his  property  voluntarily  made  for 
the  benefit  of  favored  creditors.  How  are  excluded 
creditors  to  know  what  articles  in  particular,  are  claimed 
under  those  acts,  if  they  are  thrown  into  confusion  with 
a  large  quantity  of  property  of  the  same  nature  and 
description?  The  person  claiming  this  benefit  of  exemp- 
tion, must  set  apart  what  the  law  allows  him,  that  it 
may  be  known  by  all  who  are  concerned,  and  separated 
from  that  part  of  his  estate  which  is  subject  to  his 
debts.  But  in  this  deed  it  is  included  in  the  convey- 
ance with  the  mass  of  his  property,  and  reserved  in 
general  terms.  Creditors  are  not  able  to  judge  whether 
the  quantity  or  kind  of  property  specified  in  the  law 
is  claimed,  as  there  is  no  separation  or  description  of 
it.      This   exempted    properly  is    strongly    guarded    and 
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protected  by  penalties  against  officers  and  others  who 
attempt  to  interfere  with  it,  and  for  that  reason  also, 
it  should  be  distinctly  marked.  There  is  no  way  here 
to  distinguish  it  from  the  other  property,  and  we  can 
only  regard  it  as  a  reservation  in  this  deed  of  a  benefit 
and  advantage  to  the  debtor,  intended  to  keep  off  and 
defraud  other  creditors.  But  npon  another  ground,  it 
would  avoid  the  deed.  It  is  in  the  nature  of  a  sale 
of  all  the  property  of  the  vendor  of  the  same  nature, 
to  these  trustees,  for  the  payment  of  debts,  except  so 
much  of  the  same  as  he  is  allowed  by  law  to  hold 
exempt  from  execution.  Now  what  is  sold  is  not  separated 
from  that  which  is  reserved  from  the  sale.  AD  the  corn 
lies  together  in  the  heap,  all  the  pork  in  the  smoke- 
house, all  the  horses  in  the  stable,  all  the  cows  in  the 
pen,  &c.  &c.  The  vendees  or  trustees  cannot  bring 
trover  for  the  quantity  conveyed  to  them,  because  it 
is  not  separated  from  the  part  retained.  They  have  no 
title  in  any  particular  thing  or  quantity.  The  debtor 
may  pass  his  claim  from  one  part  of  the  bulk  to  an- 
other, under  this  undefined  right  until  all  is  consumed. 
The  property  therefore  under  this  principle,  not  passing 
at  all,  remains  subject  to  other  execution  creditors,  to 
the  complainants. 
I  So  it  will  be  seen  that  this  single  provision  in  the 
'  deed,  under  our  view  of  the  law,  is  a  poison  which  diffuses 
itself  through  the  whole  instrument  and  works  its  destruc- 
:  tion   as  to  creditors. 

Many  other  objections  of  more  or  less  force  are  made 

to  this    deed,  which  it    is  unnecessary  that  we  should 

notice,  as  the  one  above  stated  and  discussed  is  decisive 

of  the  case. 

We  therefore,  declare  that    the   deed  of   trust  under 
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consideration,  is  fraudulent  and  void  in  law,  (whether 
so  intended  by  the  parties  or  not,  which  we  do  not 
decide)  as  to  the  complainant,  who  is  entitled  to  the 
relief  given  by  the  chancellor  below  in  his  decree, 
which  we  aflSrm.  The  costs  of  this  court  will  be  paid 
by  the  defendants. 


CoKOEB  vs.  James. 

Arbitratiom  AMD  AWARD.  Mtttoke  of  the  arbUrcUort.  Where  it  clearly  appears 
npoQ  the  iace  of  an  award,  or  by  the  evidence  of  the  arbitratore,  that  in  making 
the  award,  there  was  a  mistake  m  a  malter  of  fact,  it  ia  a  Talid  objection  to  the 
award. 

Samb.  Award  must  be  final.  WhUe  it  ia  true  that  an  award  may  be  good  in 
part  only,  yet  to  be  Talid,  it  moat  be  mutnal  or  final.  Hence  where  work  has 
been  done  by  one  party  for  the  other  and  payments  hare  been  made  therefor, 
and  the  matter  is  submitted  to  arbitrators  to  determine  the  value  of  the  work 
and  the  amount  of  the  payments,  the  award  is  Toid  if  it  state  the  value  of 
the  work  and  omit  to  determine  the  amount  of  the  payments. 

Sams.  Practice.  When  an  award  which  is  to  be  made  the  judgment  of  the 
court,  is  submitted  for  that  purpose,  if  the  award  be  void  for  want  of  mutual- 
ity, the  court  cannot  (upon  the  admission  oi  the  party  in  whose  fitvor  the 
award  is  that  the  other  party  is  entitled  to  credits  not  given  him  in  the  award, 
and  because  of  which  the  award  is  defective,)  correct  the  award  and  render 
judgment  upon  it  as  corrected. 

The  judgment  of,  the  circuit  court  of  Davidson  county, 
in  this  case,  was  rendered  upon  the  facts  stated  in  the 
opinion,  at  the  May  Terra,  1852,  Manet,  Judge,  pre- 
siding.   The  plaintiff  appealed  in  error. 
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Trimble,  for  plaintiff  in  error,  cited  Netdand  vg.  Douglas^ 
2  Johns.  K,  62;  Barrow  vs.  Todd,  3  Ihid.,  367;  9 
lb.,  212;    10  /*.,  143;    17  lb.,  405;   Peck's  R,   274; 

7  Yerg.,  253-4-8;  6  Humph.,   171-4. 

EwiNo  &  Cooper,  Wm.  Thompson  and  IIalbert,  for 
defendant  in   error,   cited  Billings   on  Awards,    46,   92 ; 

8  East,  450;  Dyer,  242,  a;  2  Bing.,  199;  7  East,  81; 
8  Ibid.,  13;  16  lUd.,  58;  6  Ves.,  70;  7  Mod.,  345; 
2  Brev.  Kep.,  62;  19  Wend.,  68;  14  Johns.,  95;  5 
Smedes  &  Marsh.,   712;   3  Ilarr.,   442;    1   Pike,   206. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  the  defendant  in  the  circuit  court 
of  Davidson,  on  his  carpenter's  bill,  for  building  a  house 
for  defendant  Some  payments  had  been  made,  but  the 
justice  of  the  account,  as  stated,  was  disputed.  There- 
on, the  parties,  by  a  bond  to  that  effect,  referred  the 
whole  case  to  the  award  of  Atkinson  and  Simpson. 
Their  award  was  to  be  the  judgment  of  the  court.  In 
their  reference  bond, 'the  parties  recite  that  their  object 
is,  ''to  get  their  disputes,  differences,  and  mutual  claims 
on  each  other  in  the  premises,  finally  settled."  And 
they  say:  "We  agree  that  said  arbitrators  shall  take 
our  written  contract,  made  in  1850,  in  relation  to  said 
work,  and  shall  examine  the  work  done  by  said  Conger, 
and  where  it  comes  up  to  the  contract,  to  pass  it,  and 
on  all  the  work  that  does  not  come  up  to  the  contract 
they  are  to  make  a  proper  deduction,  according  to 
quantity  and  quality;  and  where  the  work  goes  over 
the  contract,  they  are  to  allow  said  Conger  a  fair  valu- 
ation   for   said  extra    work,    according  to    quantity  and 
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quality ;  and  for  work  done  out  of  the  contract,  by  said 
Conger,  he  is  to  be  allowed  a  fair  valuation  for  the 
8ame."  Th^  said  James  was  to  be  credited  for  what  he 
had  already  paid. 

The  award  is  in  general  terms,  and  decides  "  that  said 
James  is  indebted  to,  said  Conger  on  account  of  said 
work,  in  the  sum  of  two  thousand  three  hundred  and 
seventy-nine  dollars  and    eighty-four  cents." 

At  the  June  Term,  1852,  of  the  circuit  court,  the 
parties  appeared,  and  the  plaintiff  moved  that  said 
award  be  made  the  judgment  of  the  court,  which  mo- 
tion was  resisted  by  the  defendant.  It  thereon  appeared, 
by  the  testimony  of  the  arbitrators,  that  the  sum  stated 
was  for  the  whole  value  of  the  work ;  that  no  payments 
were  taken  into  consideration  or  deducted  therefrom ;  that 
payments  were  spoken  of  and  the  amount  stated  to  be 
some  ten  or  fifteen  hundred  dollars.  No  proof  of  pay- 
ments was  offered  or  called  for.  It  further  appears,  that 
a  part  of  the  work  included  in  the  original  contract, 
was  taken  for  extra  work,  not  so  included,  and  its  value 
charged  to  defendant.  Tliis  was  by  mere  mistake.  One 
of  the  arbitrators  states  it  at  two*  or  three  hundred 
dollars ;  another  at  thirty  or  forty  dollars. 

The  counsel  for  the  plaintiff  offered  to  deduct  such 
payments  as  defendant,  by  proof,  could  show  himself 
entitled  to,  and  also  the  thirty  or  forty  dollars  charged 
by  mistake,  for  extra  work ;  to  which  defendant  objected. 
The  court  thereon,  refused  to  make  the  award  the  judg- 
ment of  the  court,  and  the  plaintiff  has  appealed  in 
error  to  this  court.  Several  objections  are  taken  to  this 
award. 

First :  the  mistake.  Where  a  mistake,  in  a  matter  of 
fact,  clearly  appears  on  the  face  of  the  award,  or  by 
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the  evidence  of  the  arbitrators,  that  is  a  valid  objec- 
tion to  the  award.  For,  it  is  not  their  judgment,  or 
the  award  they  intended  to  make.  Billings  on  Awards, 
61  margin. 

Now,  here  the  mistake  plainly  appears,  frcwn  the  evi- 
dence of  the  arbitrators.  They  say,  that  by  mistake, 
they  charged  the  defendant,  as  for  extra  work,  which 
was  not  extra  work,  but  included  in  the  original  con- 
tract. They  differ  only  as  to  the  amount,  and  their 
difference  in  that  respect  is  very  considerable.  This, 
however,  cannot  affect  the  case,  as  the  fact  of  a  mis- 
take to  an  amount  that  is  material,  evidently  appears. 

Second:  that  the  award  is  not  mutual  or  final.  An 
award  that  is  not  mutual  is  void;  because,  the  power  to 
make  the  award  is  confirmed  by  the  joint  action  of  the 
parties,  upon  mutual  agreement  to  perform  it;  so  like- 
wise it  must  be  final. 

It  is  true,  that  an  award  may  be  good  in  part,  where 
the  matter  omitted  may  be  clearly  separated  fix^m  the 
matter  awarded,  and  has  no  dependence  upon  or  con- 
nection with  it.    Starts  vs.  Philips^  4  Bing.,  N.  C,  40. 

But  the  arbitrators  have  made  their  award  upon  one 
side  only.  They  have  stated  the  value  of  the  work 
done,  but  have  omitted  to  state  the  payments  made 
upon  it.  The  payments  were  submitted  and  may  be 
disputed.  Tliey  adjudged  that  defendant  is  indebted  to 
the  plaintiff  in  the  sum  of  two  thousand  three  hundred 
and  seventy-nine  dollars  and  eighty-four  cents.  But  this 
is  not  so ;  for  the  bond  of  submission  admits  that  payments 
have  been  made,  and  were  to  be  allowed.  It  appears^ 
also,  in  the  proof,  that  these  payments  are  considerable. 
The  award  takes  no  notice  of  them,  but  merely  deter- 
mines that    defendant    is  indebted    on    account    of  the 
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premises,  in  the  amount  stated.  They  do  not  say  that 
there  was  no  proof  of  payment  or  that  any  proof  was 
offered  or  demanded.  They  do  not  consider  that  part 
of  the  case,  though  it  was  necessary  to  the  matter  they 
were  considering. 

They  should  have  determined  the  amount  of  payments, 
or  hare  stated  that  no  proof  of  payments  was  offered. 
For,  if  judgment  be  rendered  upon  this  award,  how  is 
defendant  to  procure  his  credits  against  it.  His  pay- 
ments being  submitted,  are  concluded  by  the  award,  in 
the  same  manner  as  if  he  had  pleaded  payment  to  an 
action  on  the  original  demand. 

Third:  the  plaintiff  offered  to  credit  the  award  by 
such  payments  as  defendant,  by  proof,  could  show  him- 
self entitled  to;  also  to  credit  it  on  account  of  the 
mistake  in  the    extra  work,   by  thirty  or  forty  dollars. 

The  answer  to  this  is,  that  it  was  not  pertinent  to  the 
question,  whether  the  award  was  valid  or  not.  It  admits 
in  effect,  that  it  was  not  valid;  and  that  was  the  only 
question  to  be  considered  by  the  court.  If  it  were  void, 
the  plaintiff's  offer  in  this  respect,  could  not  cure  it 
and  make  it  valid.  Besides,  by  what  form  of  trial  was 
the  court  to  ascertain  the  amount  of  the  payments,  the 
parties  not  agreeing  as  to  the  amount?  And  as  to  the 
thirty  or  forty  dollars  on  account  of  the  mistake  in  the 
extra  work,  the  defendant  claims  a  still  greater  amount. 
We  consider  tliis  offer,  on  the  part  of  the  plaintiff,  as 
a  mere  matter  of  compromise,  which  the  defendant  was 
at  liberty  to  accept  or  not  at  his  discretion.  It  involves 
no  legal  question  to  be  determined  by  the  court. 

The  award  being  void,  it  was,  of  course,  not  error  to 
refuse  to  make  it  the  judgment  of  the  court. 

Judgment  affirmed. 
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CoNSTRUcrrioN  of  Writikos.  WiU.  The  will  of  the  testator  contained  the 
following  provisions :  **  Mj  will  and  desire  is,  that  all  my  negroes  not  other- 
wise bequeathed,  shall  be  rained  and  pat  into  lots  and  divided  amongst  all  my 
children ;  the  ones  drawing  the  most  valuable  lots  to  pay  over  to  the  less  val- 
uable the  difference  in  cash,  share  and  share  alike."  Again :  "My  will  and 
desire  is,  that  all  my  land  be  sold  by  my  executors,  hereinafter  mentioned,  to 
the  highest  bidder,  on  twelve  months  credit,  and  the  proceeds  to  be  equally 
divided  between  my  wife  and  children.  It  is  my  will  and  desire  that  the  por* 
tions  or  lots  which  are  or  may  be  assigned  to  Jane  Woodrum  and  Mary 
Welsh,  my  daughters,  shall  be  held  by  them  for  the  benefit  of  the  heirs  of 
their  bodies,  not  subject  to  be  sold,  bartered  or  traded  by  their  husbands.** 
Held  that  by  the  first  clause  above  quoted,  Jane  Woodrum  was  vested  with  an 
absolute  estate  in  her  portion  of  the  slaves,  and  that  by  the  last  clause  quoted 
this  estate  is  to  her  sole  and  separate  use. 

Husband  and  Wife.  Joinit  sale  of  m/e's  property  to  di^harge  the  husbatid'* 
debt.  Though  the  wife  join  with  the  husband  in  the  sale  of  property  bequeath- 
ed to  her  to  be  held  by  her  to  her  separate  use,  and  "  not  to  be  sold,  bartered 
or  traded  by  her  husband,*'  if  the  sale  be  made  to  one  who  contracts  with  the 
husband,  and  makes  the  payment  to  the  husband,  it  is  void  as  to  the  wife. 

Sake.  Same,  Slaves.  Privy  examination.  A  sale  of  slaves  which  are  the 
sole  and  separate  property  of  the  wife,  by  the  husband  and  wife  jointly, 
without  the  privy  examination  of  the  wife,  is  void. 

Appeal.  Chancery.  Original  bill  and  cross  bill.  An  appeal  from  the  decree 
of  the  chancery  court  rendered  upon  a  cross  bill,  opens  the  whole  case  pre- 
sented both  by  the  original  bill  and  the  cross  bill,  though  there  be  no  appeal 
from  the  decree  dismissing  the  original  bill. 

This  was  a  bill  filed  in  the  chancery  court  at  Lebanon, 
npon  the  following  facts:  In  the  will  of  Cunningham 
Smith,  who  died  in  1840,  are  the  following  provisions: 
*'  Item  5th.  My  will  and  desire  is,  that  all  of  my  negroes 
not  otherwise  bequeathed,  shall  be  valued  and  put  into 
lots,  and  divided  amongst  all  of  my  children;  the  one  draw- 
ing the  most  valuable  lots,  to  pay  over  to  the  less  valu- 
able the  difference  in  cash,  share  and  share  alike."  "  Item 
7th.  It  is  my  will  that  the  portions  or  lots  which  is  or 
may  be  assigned  to  Jane  Woodrum  and  Mary  Welch, 
my  daughters,  shall  be  held  by  them   for   the   benefit  of 
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the  heirs  of  their  bodies,  not  subject  to  be  sold,  bartered 
or  traded  by  their  husbands." 

The  negroes  in  dispute  went  into  possession  of  Stephen 
and  Jane  Woodrum  under  this  will,  soon  after  testator's 
death.  On  the  1st  of  March,  1847,  by  their  joint  bill  of 
sole,  they  transferred  them  to  Thomas  Kirkpatrick  for 
nine  hundred  and  thirty-six  dollars  then  paid  them, 
by  extinguishing  a  debt  due  from  Woodrum  to  Kirkpatrick. 
Kirkpatrick,  by  an  instrument  of  the  last  mentioned  date, 
gave  them  a  right  to  re-purchase  said  slaves  at  any  time 
before  the  1st  of  May  following.  They  failed  to  pay  at 
the  time,  but  were  left  in  possession  of  the  slaves  at  a 
small  hire,  till  May,  1850,  when  Kirkpatrick,  wishing  to 
take  said  slaves,  said  Stephen  and  wife  filed  their  bill  to 
prevent  him,  alleging  that  the  transaction  of  1840  was  a 
mortgage,  and  praying  to  be  allowed  to  redeem,  stating 
that  the  purchase  money  was  paid,  and  praying  further 
to  have  the  slaves  restored  and  settled  as  under  the  will 
of  Cunninghani  Smith. 

Pendingthis  bill  on  the  2d  of  July,  1850,  Woodrum,  tlie 
son,  and  Lannum  and  wife,  daughter  and  son-in-law  of 
Stephen  and  Jane,  file  their  bill  in  the  nature  of  a  cross 
bill,  to  assert  their  claim  to  said  slaves  "  as  heirs  of  the 
body"  of  Jane  Woodrum,  and  claiming  that  she  had  no 
estate  in  said  slaves  for  her  own  use,  but  was  only  a 
trustee  for  the  benefit  of  these  last  complainants.  The 
chancellor,  Ridley,  at  the  July  Term,  1852,  dismissed  the 
original  bill,  from  which  there  was  no  appeah  Upon  the 
cross  bill,  and  in  construction  of  the  will,  the  chancellor 
decreed  that  Jane  Woodrum  was  entitled  to  a  separate 
estate  for  life  which  had  passed  by  the  sale  to  Kirkpat- 
rick, and  that  Woodrum,  the  son,  and  Lannum  and  wife, 
bad  a  vested  remainder  in   the   slaves,   to   secure   which 
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Kirkpatrick  was  ordered  to   give   bond,  &c.     From   this 
decree  both  parties  appealed. 

Ready  and  Maetin,  for  the  children  of  Mrs.  Woodrum, 
argued:  Mrs.  Woodrum  takes  no  interest  except  as  trus- 
tee. The  bequest  is  to  her  children ;  and  she  is  a  trustee 
to  hold  the  property  for  them.  The  term  "heirs  of  her 
body,"  as  used  here,  means  nothing  more  or  less  than 
her  children.  The  word  heirs  is  always  construed  to 
mean  children,  where  it  is  necessary  to  carry  out  the  inten- 
tion of  the  testator,  if  it  does  not  conflict  with  any  posi- 
tive rule  of  law.  It  is  believed  to  be  obvious  that  it  was 
the  intention  of  the  testator  to  give  the  property  to  the 
children,  and  at  most  but  a  use  to  the  mother.  It  is 
believed  this  case  falls  within  the  principle  of  Benton  vs. 
Pope,  et  ah,  5  Humph.  392;  File  vs.  liead^  8  Humph.  328. 

Cabuthers  and  E.  H.  Ewing,  for  Kirkpatrick,  argued: 
The  rule  in  Shelley's  case  must  govern  this.  With  regard 
to  the  peculiar  terms  of  the  will,  to-wit:  "the  property 
to  be  held  by  the  legatee  for  the  benefit  of  the  heirs  of 
her  body,"  and  no  express  gift  of  any  estate,  it  will  make 
no  difference  in  the  construction  and  the  application  of 
the  rule.  If  the  interest  or  profits  only  are  given  to  the 
first  taker,  and  the  principal  to  the  heirs,  the  rule  will 
apply.     1  Vez.  Jr.,  135,  154;  9  Yer.  241. 

The  estate  given  to  Mrs.  Woodrum  is  a  life  estate.  Tlie 
exclusion  of  her  husband  from  the  power  to  sell,  &c.. 
does  not  alter  the  case.  See  Dott  vs.  Cutinington-^  1  Bing- 
453.  Sarah  Baker  gave  her  daughter,  Sarah  Dott,  sundry 
negroes  distinct  from  Iter  husband^  during  life,  and  at  her 
death  to  the  "heirs  of  her  body."    The  rule  applied. 
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Personal  estate  cannot  be  entailed,  and  where  it  is  given 
to  A.  and  his  or  her  heirs  male  of  the  body,  or  heirs, 
the  whole  vests  in  A.  Senile  vs.  Sedle^  1  P.  W.,  290; 
Webb  vs.   Webb,  Ibid,  132. 

It  is  a  rule  of  property  and  not  of  intention  or  con- 
struction. It  must  prevail,  though  it  conflicts  with  inten- 
tion; 9  Yer.  236. 

Houston,  Special  J.,  delivered  the  opinion  of  the  court. 

Cunningham  Smith  died  in  1840,  after  having  made 
and  published  his  last  will  and  testament,  in  which  are 
the  following  provisions :  Item  5th,  "  My  will  and  desire 
is,  that  all  of  my  negroes,  not  otherwise  bequeathed, 
shall  be  valued  and  put  into  lots,  and  divided  amongst 
all  of  my  children,  the  one  drawing  the  most  valuable 
lots,  to  pay  over  to  the  less  valuable,  the  difference  in 
cash,  share  and  share  alike."  Item  7th,  "My  will  and 
desire  is,  that  all  of  my  land  be  sold  by  my  executors 
hereinafter  mentioned,  to  the  highest  bidder,  on  twelve 
months  credit,  and  the  proceeds  to  be  equally  divided 
between  my  wife  and  my  children.  It  is  my  will  and 
desire,  that  the  portions  or  lots  which  are  or  may  be 
assigned  to  Jane  Woodrum  and  Mary  Welch,  my  daugh- 
ters, shall  be  held  by  them  for  the  benefit  of  the  heirs 
of  their  bodies,  not  subject  to  be  sold,  bartered  or  traded 
by  their  husbands."  Shortly  after  the  death  of  the  tes- 
tator, the  negroes  in  controversy  went  into  the  possession 
of  Jane  Woodrum  and  her  husband,  Stephen  Woodrum, 
and  on  the  1st  of  March,  1847,  Stephen  Woodrum  and 
wife,  by  bill  of  sale,  conveyed  the  negroes  to  the  defen- 
dant, Thos.  Kirkpatrick,  for  the  consideration,  as  the  bill 
of  sale  states,  of  nine  hundred  and  thirty-six  dollars,  and 
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by  an   instrument   of  the   same   date,   Kirkpatrick  gave 
them  the  right   to   re-purchase  the  slaves,  upon  the  pay- 
ment of  the   nine   hundi*e<l   and   thirty-six  dollars  on  or 
before  the  lat  of  May,  1847.    The  bill  of  sale  of  Wood- 
rum  and  wife  was   proved   by  the   subscribing  witnesses, 
there   being   no   privy   examination   of  Jane   Woodrum. 
Tlie  negroes  remained  in  the  possession  of  Woodrum  arid 
wife,  and  they  not  having   repaid   the  nine  hundred  and 
thirty-six  dollars  to  Kirkpatrick  on  the  1st  of  May,  1847, 
he   was   proceeding   to   take   possession  of  the   slaves  in 
May,  1850.    Whereupon  they  filed  a  bill  to  prevent  him, 
and  charging  that  the    bill  of  sale  was   only  intended  as 
a  mortgage ;  that  the   purchase   money  had  been  repaid, 
and  praying  to  have  the  slaves  secured  and  settled  upon 
Jane  Woodrum,   as   provided   in   the  will   of  her  father. 

On  the  2nd  of  July,  1850,  whilst  the  bill  was  still 
pending,  William  A.  Woodrum,  a  son  of  Stephen  and 
Jane  Woodrum,  and  Geo.  S.*Lannum  and  wife,  Mary 
E.,  their  son-in-law  and  daughter,  filed  a  cross-bill  in  the 
.cause,  asserting  their  claim  to  the  slaves,  under  the  will 
of  Cunningham  Smith,  as  heirs  of  the  body  of  Jane 
Woodrum,  and  alleging,  among  other  things,  that  she  has 
no  title  to  them  in  her  own  right,  but  only  as  a  trustee 
for  their  benefit. 

The  chancellor  dismissed  the  original  bill  upon  the 
ground,  that  the  sale  of  the  negroes  by  Woodrum  and 
wife  to  Kirkpatrick,  was  not  intended  as  a  mortgage,  but 
was  an  absolute  sale  with  liberty  to  repurchase.  Upon 
the  cross-bill,  the  chancellor  decreed,  that  Jane  Wood- 
rum had  a  separate  estate  for  life  in  the  slaves,  under 
her  father's  will,  which  she  could  convey,  and  had  con- 
veyed by  the  bill  of  sale  to  Kirkpatrick,  and  that  the 
complainants  in  the  cross-bill   had  a  vested  remainder  in 
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the  slaves,  and  Kirkpatriek  was  required  by  tlie  decree 
to  execute  a  bond  conditioned  not  to  remove  them  from 
the  State,  and  to  have  them  forthcoming,  to  be  delivered 
to  complainants  at  the  death  of  Jane  Woodnim.  And 
from  this  decree,  upon  the  cross-bill,  both  parties  appealed, 
there  being  no  appeal  from  the  decree  dismissing  the 
original  bill.  The  whole  case,  both  as  to  the  bill  and 
cross-bill,  is  before  us  for  examination,  and  the  question 
for  our  consideration  is,  what  is  the  true  construction  of 
the  5th  and  7th  clauses  of  the  will  of  Cunningham 
Smith?  We  cannot  assent  to  the  argument  that  the  tes- 
tator intended  to  convey  the  property  to  his  daughters 
merely  as  trustees,  to  hold  for  the  benefit  of  their  children, 
giving  them  no  estate  whatever  in  their  own  right.  It 
would  require  very  strong  language,  indicating  such  in- 
tention, to  bring  our  minds  to  such  a  conclusion. 

We  are  well  satisfied  that  by  the  5th  clause,  taken  alone, 
an  absolute  estate  in  their  own  right  is  given  to  the 
daughters  of  the  testator,  and  this  conclusion  is  strength- 
ened by  referring  to  the  former  part  of  the  7th  clause 
as   recited  in   the   statement   of  the   facts   of    the   case. 

The  negroes  are  to  be  valued  and  put  into  lots  and 
divided  amongst  all  the  children ;  those  drawing  the  most 
valuable  lots,  are  to  pay  to  the  less  valuable,  the  differ- 
ence in  cash.  The  land  is  also  to  be  sold  and  the  proceeds 
of  the  sale  are  to  be  equally  divided  between  the  testa- 
tor's ^^v>ife  amd  his  chUdrenP  Without  the  latter  part 
of  the  7th  clause  of  the  will,  there  could  be  no  doubt 
that  the  daughteirs  would  take  an  estate  in  fee  in  their - 
shares.  But  how  is  the  case  affected  by  this  part  of  the 
'  7th  clause?    What  did  the  testator  mean  by  this  provision? 

He  provides  that  "  the  portions  or  lots  which  is  or  may 
be    assigned   to  Jane  Woodnim   and   Mary  Welch,  my 
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daughter^,  shall  be  held  by  them  for  the  benefit  of  the 
heirs  of  their  bodies,  not  subject  to  be  sold,  bartered, 
or  traded  by  their  husbands."  We  cannot  give  any  more 
force  to  the  words,  "to  be  held  by  them  for  the  ben- 
efit of  the  heirs  of  their  bodies,"  than  we  would  in 
the  words  "to  be  held  by  them  and  the  heirs  of  their 
bodies,"  or,  "  to  go  to  the  heirs  of  their  bodies."  Li 
either  event,  whatever  might  be  the  intention  of  the  tes- 
tator, the  case  would  fall  within  the  rule  in  the  case  of 
Polk  vs.  JPhrisy  and  the  first  taker  would  be  vested  with 
the  absolute  interest.  And  so  we  think  in  this  case,  that 
under  the  5th  and  7th  clauses  of  the  will,  Jane  Wood- 
rum  is  vested  with  the  absolute  estate  in  the  slaves  in 
controversy.  But  by  the  7th  clause,  we  think  the  testa- 
tor also  meant  to  vest  his  daughter,  Jane  Woodrum,  with 
the  absolute  estate  in  the  slaves  for  her  sole  and  separate 
use,  and  this  intention  not  being  in  contravention  of 
any  rule  of  law,  and  the  words  used,  being  in  our  opin- 
ion, sufficient  to  create  such  an  estate,  we  so  construe 
the  will,  and  hold  that  Jane  Woodrum  has  a  separate 
estate  in  fee  simple,  in  the  property  bequeathed  to  her 
by  Cunningham  Smith. 

A  question  is  then  presented,  as  to  the  effect  of  her 
joint  bill  of  sale  with  her  husband,  to  the  defendant, 
Barkpatrick,  of  the  negroes  in  question.  She  takes  this 
separate  estate  under  tlie  will.  It  provides  no  mode  by 
which  she  may  convey  or  dispose  of  tlie  estate.  Had 
there  been  a  mode  pointed  out  in  the  instrument  under 
which  she  derives  title,  she  could  only  pursue  that  mode, 
as  has  often  been  decided  by  this  court.  But  here, 
there  is  no  provision  made  for  her  alienation  of  the 
estate.  But  it  is  not  necessary  for  us  to  decide,  in  this 
case,  wliether  or  not  a  married  woman  may  convey  by 
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deed,  her  separate  estate  in  personal  property,  upon 
privy  examination,  when  the  instrument  creating  the 
estate  maikes  no  provision  for  its  alienation  by  her,  in 
any  manner;  or  whether,  in  such  case,  it  can  alone  be 
done  through  the  intervention  of  a  court  of  chancery. 
We  expressly  reserve  that  question.  But  there  are  two 
grounds  upon  which  this  bill  of  sale  will  be  held  void 
aa  to  Jane  Woodrum.  Tlie  will  provides  that  tlie  prop- 
erty shall  be  held  by  her,  not  subject  to  be  sold,  bar- 
tered, or  traded  by  her  husband.  The  answer  admits 
that  the  consideration  for  the  negroes  conveyed  by  the 
bill  of  sale  to  Kirkpatrick,  was  a  prior  debt,  due  by 
her  husband,  Stephen  Woodrum,  to  Kirkpatrick.  The 
sale  was  for  her  husband's  benefit,  and  virtually  by 
him,  in  direct  contravention  to  the  will. 

Again,  this  bill  of  sale  was  proved  by  subscribing 
witnesses,  and  no  privy  examination  of  Jane  Woodrum, 
the  feme  covert^  was  ever  taken.  And  whether  she  could 
convey  the  slaves  by  bill  of  sale,  with  privy  examina- 
tion without  resorting  to  a  court  of  chancery  or  not, 
she  certainly  could  not  convey  them  by  bill  of  sale, 
wUhcmt  such  examination,  and  this  bill  of  sale,  as  to 
her,  is  void,  and  the  title  to  the  slaves  in  controversy 
is  still  in  her,  under  and  by  the  will  of  her  &ther, 
as  her  separate  estate;  and  ^os.  Kirkpatrick  took  no 
title  from  her,  to  the  slaves,  under  the  bill  of  sale. 
We  therefore  reverse  the  decree  of  the  chancellor,  dis- 
missing the  bill,  and  also  his  decree  upon  the  cross 
bill,  and  order  that  the  slaves  in  question  be  delivered 
up  to  Jane  Woodrum,  as  her  separate  estate  under  the 
will  of  her  father. 
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Malicious  SHOOTING.  Indictment,  Description  of  the  offence.  InanindictmeBt 
for  malicious  shooting,  it  is  sufficient  to  charge  that  the  accused  did,  *  *  unlaw- 
fuUj  and  maliciously  shoot,"  &c.  It  is  not  necessary  to  describe  the  weapon, 
the  hand  in  which  it  was  held,  the  wound  that  was  Inflicted,  or  drcamstances 
attending  the  act 

Indictment.  Certainty  of  in  description  of  offence.  In  the  description  of  offen- 
ces created  by  statute,  or  such  as  are  defined,  and  the  punishment  of  them  en- 
larged by  statute,  the  safest  and  preferable  mode  is,  to  set  forth  the  crime  in 
the  words  of  the  statute,  as  the  only  effect  of  too  much  particularity  in  the 
description,  except  so  far  as  it  is  necessary  for  the  ends  of  a  proper  defense,  by 
a  substantial  description  of  the  essentials  of  the  crime  imputed,  is  to  facilitate 
the  escape  of  offenders  from  the  just  punishment  of  their  crimes,  and  should 
not  be  favored. 

The  circuit  court  of  Franklin  county,  at  its  March 
Term,  1862,  Davidson,  J[udge,  presiding,  having  arrested 
the  judgment  in  this  case,  Coltab,  Attorney  General, 
pro  tem.^   in  behalf  of  the  State,  appealed  in  error. 

AnoRNEY  General,  for  the  State. 

II.   L.  TuRNEY,  for  defendant  in  error. 

Cabuthers,  J.,  delivered  the  opinion  of  the  conrt. 

At  the  March  Term,  1852,  of  the  Franklin  circuit  court, 
an  indictment  was  found  by  the  grand  jury,  against 
Amos  Ladd,  for  unlawful  and  malicious  shooting.  The 
charge  in  the  indictment  is  in  these  words: 

"On  the  eleventh  day  of  February,  in  the  year  of 
our  Lord,  eighteen  hundred  and  fifty-two,  with  force 
and  arms,  in  the  county  aforesaid,  did,  then  and  there, 
unlawfully,  maliciously  and  feloniously,  shoot  one  Andrew 
J.   Gossage,  of  said  county,   to  the  great  damage,"  &c. 

To  this  indictment  the  defendant  pleaded  "  not  guilty," 
and  was  tried,    convicted,    and  sentenced   to   two  years' 
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confinement  in  the  Penitentiary.  Defendant  moved  for 
a  new  trial,  which  was  overruled,  and  then  in  arrest  of 
jadgmenty  which  was  sustained,  and  appeal  to  this  court 
by  Attorney  General. 

The  only  ground  upon  which  the  motion  to  arrest  the 
judgment  is  made,  is  that  the  indictment  does  not  give 
a  sufficient  description  of  the  offence  charged ;  or,  in 
other  words,  does  not  set  forth  all  the  circumstances 
confitituting  the  essential  ingredients  of  the  crime.  It 
is  true,  that  the  indictment  is  bad  unless  it  sets  forth 
all  the  elements  necessary  to  make  out  the  offence,  and 
if  any  fact  or  circumstance  which  is  a  necessary  ingre- 
dient in  the  offence,  be  omitted  in  "the  indictment,  it 
is  vitiated.  Arch.  Or.  PL,  42.  The  illustrations  of  the 
principle  given  by  the  author,  are  of  this  character. 
An  officer  was  assaulted  in  the  exec-ftion  of  process, 
without  showing  he  was  an  c^flScer  of  the  court,  from 
which  the  process  issued.  6  East,  304 ;  8  B.  &  C,  114. 
An  indictment  for  speaking  disrespectful  words  to  a 
magistrate,  did  not  show  that  he  was  engaged  in  the 
execution  of  his  duties  at  the  time.  And  against  a 
public  officer,  for  non-performance  of  his  duty,  with- 
out showing  he  was  such  an  officer  as  was  bound  by  law 
to  perform  that  duty;  5  Tenn.  Rep.,  623.  In  all  such 
cases  the  indictment  is  bad,  and  the  advantage  may  be 
taken  by  demurrer,  motion  in  arrest,  or  writ  of  error. 
4  B.  &  C,  461 ;  1  B.  &  Adol.,  841.  Such  facts  aud 
circumstances  must  not  only  be  stated,  but  it  must  be 
done  with  certainty  and  precision,  so  that  the  defen- 
dant may  be  able  to  determine  whether  they  consti- 
tute an  indictable  offence ;  Arch.  Cr.  PI.,  42.  This 
statement  need  not  be  what  is  called  ^^a  certainty,  to  a 
certain  intent  in  every  particular,  as  in  pleas  of  estop- 
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pel,"  &c.,  but  with   a  certainty  to  a  certain  intent  in 
general,  will  be  sufficient.     /J.,  43. 

But  in  the  case  before  us,  what  are  the  essential 
ingredients  of  the  offence  ?  The  statutory  description  is 
in  these  words :  "  No  person  shall  maliciously  shoot  or 
stab  another."  Act,  1829,  ch!  23,  §  56 ;  Car.  &  Nich., 
325.  K  the  act  had  said,  "  with  a  gun,  or  pistol,"  or 
with  powder  and  ball,  the  weapon  would  have  been 
made  an  essential  ingredient  in  the  offence,  and  it  would 
be  necessary  that  the  indictment  should  describe  the 
kind  of  weapon,  &c.  If  the  act  had  confined  the  offence 
to  a  shooting  in  a  public  place,  or  an  officer  in  the 
discharge  of  his  duty,  &c.,  these  facts  would  have  con- 
stituted  necessary  elements  of  the  offence,  and  they  would 
necessarily  have  to  be  set  forth  in  the  indictment  with 
sufficient  certainty.  But  in  this  act,  no  such  concomi- 
tant, or  additional  circumstances,  or  ingredients,  are  requi- 
red by  the  statute.  All  that  the  act  requires  to  make 
the  offence  complete  is  the  shooting  another,  "unlaw- 
fully or  maliciously."  The  indictment  in  this  case,  fills 
the  description  of  the  offence,  and  adds  the  word,  "felo- 
niously." It  is  admitted  that  the  forms  generally  give 
a  more  special  description,  by  setting  forth  the  weapon, 
its  contents,  the  hand  it  was  held  in,  &c.  But  this  is 
mere  form,  and  only  necessary  to  make  the  indictment 
more  artificial.  It  might  be  better  to  adhere  to  the  old 
forms,  but  we  cannot  say  it  is  essential. 

It  is  a  general  rule,  that  where  an  offence  is  crea- 
ted, or  where  it  is  defined,  and  its  punishments  enlarged 
by  statute,  that  an  indictment,  setting  forth  the  crime 
in  tlie  words  of  the  statute,  is  sufficient,  and  indeed, 
the  safest  and  preferable  mode  of  description.  Arch- 
bold  says,  at  page  52:   "it  is  better  to  pursue  strictly 
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the  words  of  the  statute."    It  is  true,  that  if  the  statute 
does  not  set   forth  all    the  ingredients  of  the  offence,    or 
enough  to  constitute  the  crime,   the  indictment  must  add 
them.     But  that  is  not  this  case.    Here  the  description  of 
the    crime  is  complete  in   every  essential  particular.      Of 
what  advantage  to   the  defendant,  would  it   he  to  name 
and  describe  the  weapon  with  which  he  is  shot  or  stabbed  ? 
It    is    every    where  decided,    even    in    cases  of  murder, 
that  the  kind  of  instrument  charged  need  not  be  proved, 
but  that  proof  of  any  other  instrument  of  the  same  class 
will  sustain   the  indictment;  Arch.  Cr.  PI,,  136.     If  the 
act  is  charged  to  have  been  done  with  a  pistol  it  will  do 
to  prove   that   it  was  with  a  gun   or  cannon;    or   if  the 
chai^  of  killing  be  with  a  pen-knife,  it  will  be  sustained 
by  proof  that  it  was  with  a  butcher-knife,  or  bowie-knife, 
&c.    Then  the  kind  of  weapon   is  not  needful  for  notice 
to  defendant,  because,  in  the  cases  I  have  put,  he  would 
not  only   not  be  aided   in  making   out  his   defence,   but 
would  be  actually  misled  by  the  indictment.    Tlie  author 
to  which  we  have  referred,  136,  says,  "there  is  a  partic- 
ularity  required   in   an   indictment   for   murder,   that   it 
would  be   ridiculous  to  account   for  and  justify."      And 
we  might  add,  as  to  the  effect  of  this  particularity,  except 
so  far   as  it  is  necessary  for  the  ends  of  proper   defence, 
by  a  substantial  description  of  the  essentials  of  the  crime 
imputed,    it  only  tends  to  facilitate  the  escape  of  offend- 
ers from  the  just  punishment  of  their  crimes,  and  should 
not   be  favored.      In  times   past,  the  adherence   to  strict 
and   unnecessary   technicalities   to   rescue    criminals,   has 
been  a  reproach  to  the  administration  of  justice,  brought 
the  law  into  contempt,  and  encouraged  crime.    Shall  we 
go  any  further,   then,   in  shielding  offenders,  when   they 
have,  as  in  this  case,  upon  a  fair  trial,   been  pronoimced 
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guilty  by  a  jury,  by  opening  another  avenue  to  tbem  for 
escape,  upon  what  must  be  regarded  as  a  technicality? 
We  are  unwilling  tOvdo  so,  without  some  positive  rule  of 
law  constraining  us. 

We  have  examined  carefully,  all  the  cases  to  which 
we  have  been  referred,  and  such  other  authorities  as  we 
have  been  able  to  procure,  and  are  of  the  opinion  that 
none  of  them  conflicts  with  this  opinion,  when  they  are 
correctly  understood. 

We  therefore  reverse  the  judgment  of  the  court  below, 
arresting  the  judgment,  and  proceeding  to  pronounce 
the  judgment  the  circuit  court  should  have  given,  on  the 
finding  of  the  jury,  order  and  adjudge  that  the  defen- 
dant be  confined  in  the  common  jail  and  Penitentiary 
of  this  State,  for  tlie  period  of  two  years,  that  being  the 
j>eriod  fixed  by  the  jury  in  their  verdict. 


White  vs.  Clack. 

AMORSEt^s  FkBs.  Kol  recoverable  in  an  action  for  metne  profiU.  The  cosW 
which  may  be  recovered  in  actioQ  for  mesne  profits  are  only  the  legal  and 
proper  costs  taxed  in  the  action  of  ejectment,  not  including  attorney's  fees. 

Upon  the  trial  of  this  action  of  ejectment  in  the 
circuit  court  of  Giles  coimty  at  Its  August  Term,  1852, 
Martin,  Judge,  presiding,  there  was  judgment  for  the 
plaintiff,   and  the  defendant  appealed  in  error. 
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T.  M.  Jones,  for  plamtiif  in  error  cited  1  Smith,  L. 
a,  527;  3  Wila.,  121;  1  Coxe,  466;  3  Johns.  481;  1 
B.  Mon.,   198,  200. 

Bright,  for  defendant  in  error,  cited  3  Johns.  481 ; 
1  Harr.,  &  Johns.,  403. 

McKiNNEY,  J.,   delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  for  mesne  profits.  Tlie 
only  question  we  think  necessary  to  be  considered,  arises 
upon   the  charge  of  court. 

The  court  instructed  the  jury,  that  in  addition  to  the 
mesne  profits,  the  ^  plaintiff  would  also  be  entitled  to 
recover  such  reasonable  conned  fees^  as  ma^  have  been 
paid  by  him  in  the  prosecution  of  the  action  of  ejectment. 

In   this,  we  think,  there  is  error. 

Notwithstanding  some  discrepancy  in  the  decisions 
upon  this  point,  the  established  doctrine  seems  to  be, 
that,  in  trespass  for  mesne  profits,  the  plaintiff  may 
recover  not  only  the  reasonable  value  of  the  rents  and 
profits,  but,  also,  the  costs  of  the  ejectment. 

But,  by  this  we  understand  to  be  meant,  the  legal 
and  proper  costs  taxed  in  the  action  of  ejectment,  not 
including  counsel  fees,  or  other  expenses  incurred  by 
the  plaintiff  in  the  prosecution  of  the  suit.  2  Stark. 
Ev.,   313;  3  John.  Rep.,  481. 

Upon  this  ground  the  judgment  must  be  reversed  and 
the   case  be  remanded  for  a  new  trial. 
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LAYTOfi,  eo^r.  &c.  vs.  Pardee  aTid  wife. 

Conflict  of  Laws.  Dcmidl.  Husband  and  m/e.  It  is  well  settled  tbat  where 
the  husband  and  wife  at  the  time  of  the  marriage,  have  different  domicils,  the 
law  of  the  husband^s  regnlates  the  marital  rights  as  to  moveable  property.  If 
the  husband  have  no  domicil,  then  the  law  of  that  of  bis  wife  would  govern. 

DoMiciL.  Change  of.  To  constitute  a  change  of  domicil,  an  intention  to  change 
is  not  sufficient ;  the  fact  and  the  Intention  must  eoncnr. 

This  was  a  bill  filed  in  the  chancery  court  at  Shelby- 
ville,  upon  the  facts  and  for  the  purpose  stated  in  the 
opinion.  At  the  August  Term,  1852,  chancellor  Ridlet 
presiding,  there  was  a  decree  for  the  complainant,  and 
the  respondent  appealed. 

E.  Cooper,  for  complainant,  cited  K/ieeland  vs.  Bndeyj 
Meigs  620,  650 ;  McOoUum  vs.  Smith,  lb.  342 ;  Sto.  Con. 
Laws,  §§  184,  199. 

WisENER,  for  respondents,  cited  Sto.  Confl.  Laws  §§ 
103-4,  and  insisted  that  the  proof  sustained  the  conclu- 
sion that  at  the  time  of  the  marriage,  there  was  an  agree- 
ment that  the  matrimonial  domicil  was  to  be  the  future 
residence  of  the  parties. 

Caruthers,  J.,   delivered  the  opinion   of  the  court. 

Thomas  Layne  files  this  bill  as  executor  of  Eobert 
Layne,  to  get  possession  of  certain  negro  slaves  now  in 
the  possession  of  defendants,  which  he  alleges  belong  to 
the  estate  of  his  testator,  who  bequeathed  them  to  defen- 
dant, America,  his  widow,  during  her  life  or  widowhood, 
and  after  that,  to  be  equally  divided  between  her  and  his 
five  children.  A  decree  had  been  made  to  sell  them  for 
division,  after  the  marriage  of  the    widow  to   defendant, 
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Miles.  But,  before  the  sale,  they  were  attached  by  the 
bill  of  said  America,  under  a  claim  of  separate  title,  and 
were  hired  out  by  complainant  under  an  order  of  court, 
but  have  been  recently  taken  secretly  and  unlawfully 
from  the  hirers,  and  are  now  in  tlie  possession  of  defen- 
dant, America.  This  bill  is  filed  to  secure  the  slaves, 
and  settle  the  rights  of  the  parties  and  said  complainant 
in  the  execution  of  his  trust  as  executor. 

The  defendant,  America,  claims  the  said  slaves  under 
the  laws  of  Texas,  where  she  was  married  to  testator. 
She  says  she  married  the    testator    in    1837,    when  she 
was  a  minor,  and  as  one  of  the  distributees  of  her  father, 
then  deceased,  she  was  entitled  to  these  slaves ;  that  the 
children  had  all    agreed    that    her    mother   should  keep 
the  slaves  until  she  died,  which  occurred  perhaps  in  1841. 
Soon  after  that  event,  her  brother  sent   these  slaves  to 
her  and  her  husband  in  Bedford  county,  with  some  kind 
of  paper  title  made  by  him  to   her   said   husband.    This 
she  insists  communicated  no  title,  as  her  said  brother  had 
none;  same  being  vested  in  her.    The  negroes  remained, 
however,  in  the  possession  of  said  Robert  Layne,  until  his 
death;  and  after  that,  passed  to  his   executor,  and  was 
controlled  by  him  as   such.      But   she   places  her   claim 
upon  the  ground  that  ^'  by  the.  laws  of  Texas,  at  the  time 
of  her  marriage,  the  property,   both   real   and  personal, 
belonging  to  the  wife  at  the  marriage,   does  not  go  to 
the  husband,  but  belongs  to  the  wife  as  though  she  were 
a  feme  sole.''    That  Texas  was  her  domicil,  and  that  it 
was,  by  agreement  between  them,  to  be  the  future  home 
of  both,  and  that  Layne,  at  the  time  of  the  marriage, 
had  no  permanent  domicil.    They  came  to  Tennessee,  she 
says,  to  visit  his  relations,  intending  to  return,  but  remain- 
ed here  on  his  farm  imtil  his  death  in  the  month  of  April, 
16 
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1849.  Hie  proof  shows  that  the  slaves  were  moveable,  or 
personal  property,  by  the  laws  of  Texas,  but  that  l^e 
marital  right  did  not  attach  to  them  in  favor  of  the  hus- 
band, but  they  continued  after  marriage  the  separate 
property  of  the  wife  as  before.  So  the  only  question 
here  is,  whether  the  laws  of  Tennessee  or  Texas  fix  and 
control  the  rights  of  the  parties  to  the  property. 

It  is  every  where  settled  as  a  principle  of  international 
law,  that  where  the  parties  have  different  domicils,  the 
law  of  the  husbandV  regulates  the  marital  rights  as  to 
moveable  property,  but  not  as  to  real ;  that  is  governed 
by  the  law  of  the  place  where  it  is   situated ;   Story  on 
Con.  of  Law,  §  198 ;   KneeUmd  vs.   Ensley^   Meigs   628. 
But  what  is  real  and  what  personal  property,  must  depend 
upon  the  law  of  the  place;   and  it  is  clear  that  eveiy 
State  or  country  may  impress   upon   all  property  within 
its  limits,  any  character  it  pleases,   and   no  other  State 
can  vary  or  disregard   it;  MeGollu/m,  vs.   Smithy   Meigs 
342.    In  Louieifma,  for  instance,  they  have  added  slaves, 
mules,  horses,  &c.,  intended  for  implements  of  husbandij, 
&c.,  to  the  list  of  immoveables.    This  character  is  impress- 
ed upon  slaves  in   Arkansas  and   several   other  States. 
These  all  in  their  nature  moveables,   but   the  law   may 
change  it.    But  in   both  Texas  and  Tennessee  they  are 
moveable  or  personal  property,   and   must  fall  under  the 
rule  laid  down  above,  as  to  the  predominance  given  to 
the  husband's  domicil  in  controlling  the  rights  of  the  par- 
ties.   So,  if  the  fact  be  that  Eobert  Layne  was  a  citizen 
of  Tennessee  in  1837,  when  this  marriage  took  place,  all 
the  personal   property   then   vested  in   his  wife,  became 
his,   upon   reduction   to   possession,    if   there   is   nothing 
more  in  the  case.    But  it  is  insisted   that  at  the  time  of 
his  marriage  he  had  no   domicil,   and  promised  to  settle 
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in  Texas.  This  would  materially  change  the  case  if  it  is 
sustained  by  the  proof;  but  we  think  the  proof  very 
clearly  shows  that  Robert  Layne  never  did  relinquish  or 
lose  his  domicil  of  birth  and  of  death  in  Bedford  county, 
T^inessee.  It  is  true  that  he  went  to  Texas  in  1837,  to 
look  at  the  country,  and  no  doubt  then  as  well  as  after 
his  marriage,  and  perhaps  at  times  down  to  his  death, 
had  it  in  contemplation,  or  rath^  under  consideration,  to 
remove  to  that  State.  But  there  is  no  sufficient  proof  in 
this  ease  to  show  that  he  ever  did  change  his  home,  or 
obligate  himself  to  do  so.  His  declaration  that  he 
intended  to  emigrate  to  that  county,  and  that  he  would 
go  to  the  negroes  of  his  wife,  instead  of  incurring  the 
expense  of  bringing  them  to  him  in  this  State,  all  fall 
far  short  of  proving  that  he  had  bound  himself  to  his 
wife  or  any  one  else,  to  remove  there,  or  tihat  his  pur- 
po0e  even  was  ev^  fixed  and  settled  on  that  subject. 
Bat  it  ifl  enough  for  tbie  ease  to  see  that  he  was  not  with* 
<Mst  a  domictl  when  the  marriage  ooeurred,  but  still 
retained  his  domicil  of  origin.  A  man  is  presumed  to 
hold  his  domicil  of  nativity  until  another  is  obtained; 
and  to  constitute  this  change,  the  fact  and  intention  must 
c<mcur.  If  the  parties  agree  before,  or  at  the  time  of 
the  contract  of  marriage,  that  they  would  live  in  a  dif- 
ierent  State  than  that  of  the  contract,  or  have  referenee 
to  a  different  place  of  residence,  and  actually  settled 
there,  then  the  law  of  that  State  will  govern  the  rights 
of  the  parties ;  Meigs  628.  Here  there  was  no  such  after 
settlement;  the  husband  never  did  change  his  domicil, 
but  changed  his  wife's  to  his.  But  it  is  insisted  that  he 
agreed  to  do  so,  and  by  that  shall  be  so  &r  bound  as  to 
exclude  him  from  any  right  to  her  property  under  the 
laws  of  Tennessee,  but  to  have  the  effect  to  preserve  the 
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right  in  her  under  the  Texas  laws.  True  the  parties 
might  by  special  contract  before  marriage,  control  all 
these  rules,  and  regulate  their  rights  as  they  might  stip- 
ulate. And  it  may  be,  that  if  Eobert  Layne  had  bound 
himself  as  a  condition  or  element  in  the  marriage  con- 
tract, that  their  matrimonial  residence  should  be  Texas, 
that  her  title  would  have  been  secured  from  his  marital 
right  under  the  law  of  his  domicil.  But  this  consequence 
might  still  be  doubtful,  unless  the  change  was  afterward:» 
in  fact  made ;  yet,  in  this  case,  we  do  not  think  that  state 
of  facts  exists,  and  consequently  that  question  does  not 
arise.  Here  there  is  no  sufficient  proof  that  he  ever  so 
agreed  or  bound  himself.  The  fiill  extent  of  the  proof 
is,  that  he  entertained  a  floating  idea  of  doing  so  at  some 
time  or  other.  He  was  a  man  of  good  estate,  both  real 
and  personal,  in  Tennessee,  brought  his  wife  to  it,  as  soon 
as  he  married  her,  and  continued  on  his  estate  for  twelve 
years,  and  until  his  death.  Ilis  relations  were  all  here; 
he  brovght  the  slaves  of  his  wife  here  as  soon  as  it  was 
proper  for  him  to  do  so,  i^  view  of  an  understanding 
which  he  would  not  violate,  that  her  mother  should  retain 
the  property  during  her  life.  It  also  appears,  that  after 
the  death  of  her  husband,  the  defendant  in  some  proceed- 
ing in  court,  upon  her  oath,  admitted  tlie  right  of  her 
husband  to  these  slaves.  This  shews  at  least,  that  her 
change  of  mind  on  the  subject  of  her  rights,  is  one  of 
the  consequences  of  her  second  union,  and  that  this  new 
alliance  has  in  some  degree  changed  the  current  of  her 
feelings  as  to  the  direction  of  this  property.  We  cannot, 
however,  see  any  principle  on  which  we  can  sustain 
her  claim,  and  do  therefore  affirm  the  decree  of  the 
chancellor  in  all  things. 
The  cause  will  be  remanded  for    further  proceedings 
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in  the  court  below,  in  the  matter    of   account  ordered 
hy  the  chancellor. 


Nelson  vs.  The  State., 

Practicx.  JViaL  Examinatum  of  teUneaaea,  The  praotioe  of  eiaminiBg  vit- 
Desses  upon  the  trial,  separate  and  apart  from  each  other,  is  one  which  is  to  be 
ooDtroUed  in  a  very  great  degree,  by  the  presiding  jadge,  and  the  supreme 
court  will  not  undertake  to  revise  his  practice  in  this  respect,  unless  there  be 
such  a  manifest  departure  from  a  proper  exercise  of  this  discretion,  as  might 
result  in  defeating  the  great  object  of  the  rule. 

Etidxhcb.  Prisoner'a  examination  hy  the  committing  magistrate.  The  examina- 
tion of  a  prisoner  by  the  magistrate  before  whom  he  i3  brought  for  commit- 
ment, being  a  privilege  extended  to  the  prisoner,  so  that  he  is  thus  "  allowed 
to  speak  for  himself/*  the  record  of  that  examination  cannot  afterwards  be  used 
by  him,  upon  his  trial,  as  evidence  in  his  defense. 

Samb.  Statement  ofuntneuea  before  the  examining  magistrate.  The  record  of  the 
evidence  of  witnesses  before  the  examining  magistrate,  can  only  be  used  upon 
the  trial  of  the  prisoner  for  the  purpose  of  discrediting  a  witness  who  has  been 
examined  both  before  the  magistrate  and  upon  the  trial,  and  then  only  when 
the  witness  has  been  interrogated  as  to  what  he  said  before  the  magistrate. 

Samb.  Res  gestte.  Dedarations  of  prisoner.  The  declarations  of  a  prisoner  are 
not  admissible  as  part  of  the  res  gestae^  unless  they  are  made  at  the  time 
of  the  act^  which  is  being  investigated,  and  which  they  are  calculated  to  cha- 
racterise; "  they  must  so  harmonise  and  be  connected  with  the  act,  as  to  consti- 
tute a  part  of  it.** 

HoMiciPB.  CfKarge  of  court  to  jury.  While  it  is  true  generally,  that  a  failure*  ol 
the  circuit  court  to  charge  fally,  when  there  is  no  essential  point  omitted,  or 
wrongfully  charged,  is  not  error,  unless  it  appear  that  the  court  was  asked  for 
further  iustructtona ;  still,  upon  the  trial  of  a  capital  offence,  it  is  error  if  the 
court  (although  expounding  the  law  correctly  so  far  as  the  charge  goes)  omit 
to  instruct  the  jury  fully  and  explicitly  upon  the  legal  effect  of  all  the  circum- 
stances developed  upon  the  trial,  which  would  tend  to  determine  the  character 
or  degree  of  the  prisoner's  guilt. 

The  prisoner,  a  slave,  the  property  of  R.   H.   Hyde, 
was  indicted  in  the  criminal  court  of  Rutherford  county,  for 
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the  murder  of  Sam,  a  slave,  the  property  of  R.  H.  Spann. 
At  the  January  Term,  1852,  Turner,  Judge,  presiding, 
there  was  a  trial,  when  the  following  facts  were  proved  : 
"  Blankenship  saw  Sam  last,  20th  of  April  of  last  year. 
Witness  had  lived  with  Spann  two  years,  and  worked 
with  Sara.  Sam  was  about  thirty  or  thirty-two  years  old, 
and  a  stout  man  of  his  size.  Last  fall  two  years 
ago,  Nelson  and  Sam,  with  other  negroes,  were  together 
at  a  com  shucking  at  the  father's  of  witness.  After 
the  shucking  was  o\er  they  went  into  a  shed  room  to 
supper.  Nelson  took  out  a  large  pocket  knife  and  carved 
some  of  the  meat  with  it,  and  went  ort  with  his  knife 
open.  After  a  while,  he  came  into  where  they  were 
eating  again,  and  carved  up  more  of  the  meat  for  t^e 
company,  and  then  put  his  knife,  shut  up,  into  his  pocket, 
and  went  out  again.  Some  short  time  after,  witness 
went  into  the  yard,  and  found  Nelson  swearing  with 
his  knife  in  his  hand,  behind  him.  Hudson  took  the 
knife  out  of  Nelson's  hand,  and  witness  kicked  him 
several  times  and  drove  him  away.  At  the  time  Nel- 
son was  swearing,  Sam  was  standing  with  his  back  to 
the  house,  his  hands  down,  one  foot  placed  back  against 
the  house,  saying  nothing,  and  about  six  or  seven  yards 
from  Nelson.  Seven  or  eight  other  negroes  were  in  the 
yard,  standing  about;  some  of  whom  were  between 
Nelson  and  Sam.  Witness  did  not  know  who  Nelson 
was  swearing  at — did  not  remember  what  Nelson  said. 
Nelscn  said  he  wanted  his  knife;  said  it  was  his  bail- 
ing knife.  Witness  kept  the  knife,  and  afterwards  gave 
it  to  another  of  Hyde's  negroes,  but  don't  know 
that  Nelson  ever  got  it  again.  Upon  cross-examination, 
said  he  never  informed  Nelson's  master  about  what  Nel- 
son had    done.     Did  not   hear  Nelson  quarreling  with 
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any  one,  nor  did  witness  see  him  offer  to  fight  any 
penKm  at  the  time  above  spoken  of.  Nelson  said  wh«a 
hiB  knife  was  taken  away  he  meant  no  harm. 

^^Jim,  slave,  was  at  the  com  shucking  at  Blanken- 
ship's,  last  fall  two  years  ago.  As  he  went  home — lefk 
about  the  same  time  with  Nelson,  and  fell  in  company 
with  him.  Nelson  said  that  Sam  had  caused  Blanken* 
ship  to  take  his  knife  from  him,  and  to  drive  hint 
away,  and  that  he  would  have  his  revenge  out  of  him 
if  he  lived.  Nelson  had  been  drinking.  Witness  was 
in  tihie  yard,  when  Mr.  Blankenship  drove  Nelson  away; 
heard  no  quarrel  between  Nelson  and  Sam,  or  any 
body  else.  Nelson  said  he  had  his  knife  out  eating 
with  it,  and  had  not  shut  it  up. 

"  R  H.  Spann  said :  about  the  20th  of  June,  1845,  he 
saw  Nelson  and  another  negro  coming  through  a  plan- 
tation. They  were  about  twenty  yards  off  from  him. 
He  heard  the  other  negro  propose  to  Nelson  to  go  and 
see  Sam.  Nelson  said  he  did  not  want  to  see  Sam;  that 
there  had  been  a  fuss  between  them,  and  he  intended  to 
kill  Sam  if  it  took  him  twenty  years.  Witness  saw  Sam 
after  he  was  killed;  he  was  found  in  the  woods  about 
one  hundred  and  fitfy  yards  from  the  road.  Sam's  arms 
were  bent  with  his  hands  upwards.  When  he  heard  Nel- 
son say  that  he  would  kill  Sam,  witness  was  in  the  fields 
on  Sunday.  He  was  standing  on  one  side  of  a  string 
of  fence;  another  fence  was  run  to  the  one  he  was 
behind  at  right  angles,  and  both  fences  were  between 
him  and  the  negroes.  They  were  walking  towards  the 
fence  he  was  standing  behind,  and  crossed  it  about  twenty 
jarda  from  witness ;  and  when  he  first  heard  them  Hxey 
were  about  twenty  yards  froih  the  fence  they  crossed. 
I>oea  not  know  what  other  negro  was  with   Nelson  at 
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the  time.  Did  not  hear  any  other  part  of  the  conver- 
sation. The  negroes  did  not  see  him  at  all.  He  did 
not  speak  to  them;  and  knew  that  it  was  about  the 
twentieth  of  June,  from  his  recollection  of  the  size  of 
the  cotton.  Told  no  one  except  his  uncle,  R.  H.  Spann, 
or  his  great  uncle,  Hyde,  that  he  heard  Nelson  say  he 
would  kill  Sam,  until  he  told  R.  H.  Spann,  three  months 
ago.  Was  present  when  Sam  was  found,  but  did  not 
tell  it  Was  present  with  Blankenship,  the  prosecutor, 
and  others,  when  Nelson  was  arrested,  but  did  not  tell 
what  he  heard  Nelson  say  about  killing  Sam.  Told  his 
uncle,  William  Spann,  next  day,  after  he  heard  Nelson 
have  the  conversation.  Told  Richard  Spann,  the  o¥mer 
of  Sam,  about  three  months  ago,  since  the  last  court. 
Never  told  him  before.  Never  told  Blankenship  until 
about  three  months  ago.  Witness  lived  in  one  quarter 
of  a  mile  of  Blankenship,  the  prosecutor,  and  upon  the 
plantation  of  his  uncle,  the  owner  of  Sam.  Saw  some 
blood  on  Nelson's  pants  when  he  was  arrested :  one  big 
splotch  and  another  smaller  one  on  his  leg. 

"Andrew,  slave,  proved,  that  on  Sunday,  the  day  that 
Sam  was  killed,  he  went  to  Richard  Bland  Vaughan's. 
That  he  found  there  Lack's  Simon,  McClary's  Harkless, 
Haynes'  George,  House's  Lewis,  Nelson,  the  defendant, 
and  Bob,  or  Finn,  the  son  of  Simon ;  that  soon  after 
he  got  there  Simon  said  he  was  going,  or  proposed  to 
go  up  in  the  cedars.  Simon  and  Harkless  had  wives 
at  Vaughan's.  Lewis  went  oflF  in  another  direction,  and 
witness,  Simon,  Harkless,  George,  Finn  and  Nelson,  started 
together  by  the  spring,  and  met  Sam  at  the  getting-over 
place  from  the  road  near  the  spring.  Sam  turned  back 
with  them.  Witness  was  on  his  way  home.  When  they 
got  to   near  where    Mr.  Forbes   lived,  they  met   three 
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other  negroes,  to  wit:  Ilayne's  Jack,  Vernon's  Sam,  and 
Johnson's  Charles.  They  met  in  the  road,  and  the  three 
last  joined  them;  they  turned  out  of  the  road  by  a 
near  cut,  where  the  road  made  a  bend.  They  did  not 
go  more  than  one  hundred  yards  from  where  they 
turned  out  of  the  road,  where  they  stopped.  Whiskey 
waa  produced  by  some  person;  did  not  remember  by 
whom,  and  they  drank  all  around.  Witness  then  left 
them,  accompanied  by  Vernon's  Sam,  who  separated 
from  witness  as  soon  as  they  got  to  the  road.  Witness 
then  went  along  the  road,  west,  to  the  house  of  a  free 
woman  of  color,  named  Rachel,  and  stopped.  Went 
asleep  there,  and  stayed  until  about  two  o'clock,  when 
he  started  home  again,  going  west.  About  one  hundred 
yiErds  west  of  Rachel's  house,  he  met  with  Sam,  who 
came  along  a  path  from  the  north  side  of  the  road; 
the  path  led  through  the  woods.  When  Nelson  came 
into  the  road  that  witness  was  traveling,  he  and  wit- 
ness were  near  each  other,  and  both  of  them  stopped. 
Witness  saw  some  blood  on  the  shirt-bosom  of  Nelson, 
high  up,  near  the  top  of  the  breast,  and  some,  a  good 
deal  more,  on  the  leg  of  his  pantaloons.  Witness  saw 
some  blood  on  his  face,  and  a  scratch  from  which  it 
came,  just  beneath  Nelson's  eye.  They  then  separated; 
witness  going  along  the  road,  and  Nelson  pursuing  the 
path  he  was  in,  which  crossed  the  road  at  the  place 
where  they  met,  and  ran  in  the  direction  of  Nelson's 
home.  Witness  stated  that  the  whiskey  was  produced 
and  drank  where  they  stopped  in  the  woods;  that  he 
did  not  stay  longer  than  ten  minutes ;  that  no  persons 
of  the  company  went  to  Forbes'  after  whiskey,  whilst 
he  was  there.  That  he  was  not  there  long  enough  for 
any  person  to  have  gone  to  Forbes'   and  back.     That 
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the  three  negroes  who  met  them,  were  coming  along  the 
road,  from  the  direction  of  the  free  woman's  house ;  they 
met  in  the  road  before  they  went  into  the  woods.  Thai 
when  he  left,  no  person  but  Vernon's  Sam  left  the  com- 
pany with  him ;  that  he  left  all  the  other  nine  together, 
and  did  not  see  any  of  them  but  Nelson  that  day. 
Rachel  and  her  two  daughters  were  at  home  when  he 
got  there,  but  Eachel  went  away  soon  after  witness  got 
there,  leaving  her  daughter.  Witness  went  there  about 
twelve,  and  stayed  until  about  two  o'clock.  "Went 
asleep  sitting  in  a  passage,  between  the  two  rooms  in 
the  house;  was  sometimes  awake  and  sometimes  asleep, 
and  saw  no  person  tliere  but  the  family,  when  he  got 
there,  whilst  he  stayed,  or  as  he  left.  Witness  stated 
Nelson  told  him  how  the  blood  came  on  him.  Defen- 
dant, by  his  counsel,  then  asked  the  witness  to  tell 
what  defendant  said  about  the  blood  on  his  clothes. 
The  State  objected  to  the  testimony ;  the  objection  was 
sustained,  and  the  evidence  was  excluded  by  the  court, 
to -the  exclusion  of  which  testimony,  defendant,  by  his 
counsel,  excepted. 

"  Harkless,  slave,  said,  I  belong  to  Daniel  McClary.  I 
knew  Sam,  the  deceased ;  he  belonged  to  R.  H.  Spann ; 
and  I  also  knew  Nelson,  the  defendant.  I  have  a  wife 
at  Dick  Blan  Vaughan's.  Andrew,  George,  Levris,  Simon, 
Nelson,  Finn  and  myself,  were  at  the  house  of  Dick  Blan 
Vaughan,  Sunday.  Nelson  and  Lewis  started  off  together 
in  one  direction,  and  the  others  and  myself  started  to 
the  spring  some  short  distance  from  the  house,  and  there 
I  first  saw  Sam,  the  deceased.  Andrew,  Simon,  George, 
Finn,  Sam  and  witness,  started  up  to  the  cedars,  toward 
the  meeting  house.  We  had  gone  some » ninety  yardfi 
in  that  direction,  when  Nelson,  the  defendant,  oTertook 
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US.  We  then  went  np  into  the  cedars,  and  all  the 
otitteiB  remained  there  until  Simon,  Sam  and  myself  went 
to  the  houBe  of  one  Forbes,  to  buy  liquor.  I  think  it 
was  in  the  month  of  May.  We  got  a  quart  of  liquor 
at  Forbes',  and  then  went  back  to  the  place  where  we 
left  the  others;  and  when  we  got  back,  there  were 
three  other  negroes  that  come  there  about  the  time  we 
returned,  belonging  to  Haynes,  Yemen  and  Johnson. 
We  handed  the  liquor  around  to  the  persons  then  pres- 
ent, ten  in  number,  which  was  all  drank,  and  soon  after 
all  the  persons  present  left,  except  Simon,  Nelson,  Sam 
and  myself.  In  about  fifteen  minutes,  Simon  left  Nel- 
son, Sam  and  myself  alone;  and  in  about  the  same 
length  of  time,  I  left  this  place,  leaving  Nelson  and 
Sam,  the  deceased,  together  alone.  This  was  on  Sunday, 
and  on  the  next  day,  at  the  request  of  Richard  II.  Spann, 
Jr.,  I  showed  him  and  my  master,  Danl.  McClary,  the 
place  where  I  had  left  Nelson  and  Sam,  the  deceased, 
on  Sunday,  the  day  before.  There  were  signs  of  a 
scuffle  at  this  place,  and  I  there  saw  the  hat  of  Sam  in 
one  place,  and  close  to  it  there  were  two  pieces  of 
tobacco,  which  Sam  had,  on  the  Sunday  spoken  of;  and 
about  forty  or  fifty  yards  from  the  place  where  his  hat 
and  tobacco  was  lying,  we  found  the  body  of  Sam  who 
was  dead.  This  place  was  in  Rutherford  county.  When 
Simon,  Sam  and  myself  were  at  the  house  of  Mr. 
Forbes,  Sam  got  a  glass  of  liquor  from  him.  Sam 
handed  the  glass  to  Simon  and  he  to  m^ ;  and  I  hand- 
ed it  back  to  Sam  and  he  drank  out  of  the  glass  and 
threw  the  balance  of  the  liquor  in  the  glass,  away. 
Sam  and  Nelson  were  friendly  when  I  left  them  in 
the  cedars.  Tl^  place  was  some  three  hundred  y^s 
.  firom  the  road,  on  the  north  side  of  the  road,  and  about 
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four  hundred  yards  from  the  house  of  free  Bachel. 
The  road  spoken  of  ran  east  and  west.  The  house  of 
Rachel  was  on  the  north  side  of  this  road.  Nelson 
had  left  with  Lewis  before  we  left  Dick  Elan  Vaugh- 
an's.  Witness  and  Andrew  got  to  Vaughan's  before 
Nelson.  Nelson  had  not  caught  up  with  us  when  we 
met  Sam.  Nelson  must  have  heard  that  we  were  going 
to  the  cedars  before  we  left  Vaughan's ;  it  was  spoken 
of.  We  did  not  meet  the  three  boys  of  Vernon's, 
Haynes',  and  Johnson's,  in  the  road.  They  came  up  to 
us  about  three  hundred  yards  from  the  road.  We  did 
not  leave  the  road  in  going  towards  Forbes',  in  order 
to  go  a  near  cut.  I  do  not  know  if  Andrew  drank 
any ;  he  had  the  bottle  in  his  hand.  Simon  left  the 
place,  when  he  drank,  about  one  quarter  of  an  hour 
before  I  did,  and  left  Sam,  Nelson,  and  myself  alone. 
When  Simon  left  he  went  back  towards  Vaughan's,  a 
south-east  course.  I  followed  after  him  and  overtook  him 
about  half  a  mile  from  the  place  where  we  drank  at. 
"  Simon,  slave,  proved  that  he  belonged  to  widow  Lark, 
had  a  wife  at  Richard  Elan  Vaughan's,  and  was  there 
on  the  Sunday  that  Sam,  the  slave  of  R.  H.  Spann, 
was  last  seen  alive*  Nelson  and  House's  Lewis  came 
there,  then  Andrew.  Harkless  was  there,  had  a  wife 
there.  Ilaynes'  George  had  come  there  the  night  before. 
Witness  had  a  son  named  Bob,  nick-named  Pinn.  He 
proposed  to  go  up  into  the  cedars,  and  they  started. 
Nelson  and  Lewis  left  and  went  out  of  the  yard  south  to  the 
road.  Witness,  Harkless,  Andrew,  George  and  Pinn  went 
out  west  through  the  spring  lot.  At  the  getting  over  place 
at  the  road,  they  met  Sani  who  turned  back  on  the 
road  west,  and  Nelson  overtook  them  one  hundred  and 
fifty  or  two  hundred  yards  on  beyond  the  church,  and 
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they  all  went  on  together  perfectly  friendly.  At  the 
distance  of  about  one  and  a  half  or  two  miles,-  they 
turned  out  of  the  road,  went  about  fifty  yards  and 
stopped.  Sam,  the  deceased,  Ilarkless  and  witness  then 
went  to  Forbes',  about  four  hundred  yards  off,  to  get 
whiskey.  They  got  a  quart,  witness  had  a  tickler,  and 
Ilarkless  a  bottle;  these  vessels  were  filled.  Sam  then 
got  from  Forbes  a  glass  as  near  full  as  he  could  carry 
it;  Harkless  first  drank  out  of  the  glass;  witness  drank 
out  of  the  glass,  and  handed  it  to  Sam,  who  drank 
nearly  all  that  was  left,  and  threw  the  balance  out. 
They  remained  at  Forbes'  about  fifteen  minutes,  and 
then  returned  to  tlie  negroes  they  had  left  and  found 
them  in  the  same  place.  They  drank  up  all  the  whiskey, 
and  whilst  they  were  drinking,  Vernon's  Sam,  Haynes' 
Jack,  and  Johnson's  Charles  came  up.  They  did  not 
come  through  the  field,  they  came  through  the  woods 
from  the  direction  of  the  road,  or  from  Rachel's  house. 
Andrew  was  there  until  all  the  whiskey  was  drank  up. 
He  was  there  whilst  they  went  after  the  whiskey,  and 
after  they  came  back,  and  until  all  the  liquor  was 
gone.  *  Andrew,  George,  Finn,  Vernon's  Sam,  Haynes' 
Jack,  and  Johnson's  Charles  all  then  went  off  together 
towards  Rachel's  house,  leaving  witness,  Harkless,  Sam, 
the  deceased,  and  Kelson  together.  Witness  stayed  not 
longer  than  five  minutes  and  left.  Harkless,  Nelson  and 
Sam  remained  together,  they  were  all  there  standing 
up.  Nelson  whitling  the  bark  from  a  tree,  with  a  small 
knife;  Nelson  and  Sam  were  perfectly  friendly  and  had 
been  so.  When  he  was  with  them,  they  were  not  more 
than  fifty  yards  from  the  road,  and  were  at  the  same 
place  all  the  time.  Heard  Sam  tell  Nelson  that  he 
had  hurt  him  at    his  wife's    house.     Said    that  Nelson 
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had  put  something  in  whiskey  that  injured  him.  Nelson 
said  that  Sam  had  been  mad  with  him  a  long  time, 
but  that  he  had  never  had  any  thing  against  Sam. 
Witness  told  Sam  to  let  them  old  things  al(me,  and 
nothing  more  was  said  whilst  he  was  there.  When 
witness  left  them,  he  went  to  Forbes'  to  get  his  bottle 
filled.  Forbes'  was  in  a  north-west  direction  from  where 
they  were.  From  Forbes'  he  went  by  Rachel's  honse; 
passed  on  the  south  side  in  front  of  the  house,  and 
about  twenty  yards  from  the  house.  Saw  no  person 
there  or  about,  except  Andrew,  standing  in  the  door, 
talking  to  one  of  the  girls.  He  went  by  there  because 
Mr.  Forbes  told  him  that  there  were  two  negroes,  Ver- 
non's Lewis,  and  another,  none  of  the  original  company, 
standing  in  the  woods  not  far  from  Eachel's  house,  and 
told  witness  to  go  and  send  them  away,  for  fear  tiiat 
some  person  might  suspect  that  they  were  there  drinking 
liquor.  Witness  went  and  saw  them  and  sent  tiiem 
away,  and  then  went  across  the  road  south,  through  the 
woods;  got  into  another  road,  and  went  towards  Vaughan's. 
He  and  Harkless  came  together  about  one  mile  from 
where  he  had  left  them..  They  were  both  going  to 
Vaughan's  where  they  had  wives.  In  going  from 
Forbes'  to  Rachel's  he  was  six  hundred  yards  west  of 
where  he  left  Harkless,  Sam  and  Nelson. 

"  George,  slave,  was  at  Vaughan's  on  Sunday  that  Sam 
was  killed.  Nelson,  Andrew,  Harkless,  Simon,  Finn  and 
himself  all  started  together;  went  through  the  spring 
lot  and  met  Sam  at  the  crossing  place  at  the  fence. 
They  then  went  along  in  company.  Saw  Nelson  have 
a  large  pocket  knife.  Came  near  Forbes'  and  turned 
out  of  the  road  about  fifty  yards  and  stopped.  Haynes' 
Jack,  Vernon's  Sam  and  Johnson's  Charles  came  op  to 
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them.  Simon,  Harkless  and  Sam  then  went  to  Forbes' 
fior  whiskey,  whilst  the  rest  remained  in  the  woods  where 
they  stopped.  When  Simon,  Harkless  and  Sam  came 
back,  a  tickler  of  whiskey  was  produced  and  they  drank 
all  around.  Witness  and  Andrew,  Vernon's  Sam,  Haynes' 
Jack,  Finn  and  Johnson's  Charles  all  immediately  went 
off  together  to  Rachel's  house.  When  they  got  to 
Rachel's  house,  they  all  stayed  about  there  until  towards 
evening.  Some  were  in  the  house,  some  in  the  yard, 
and  walking  about  the  house  and  yard.  Did  not  see 
Harkless,  Simon,  Nelson  or  Sam  after  he  left  them  as 
stated.  Witness  was  in  the  passage  between  the  two 
rooms  of  Bachel's  house;  he  and  Andrew  both  left  there, 
and  some  of  the  others  were  nodding  about  on  the 
fence.  When  witness  and  the  others  broke  off  from  the 
company  in  the  woods,  Harkless,  Simon,  Kelson  and  Sam 
(the  deceased)  started  at  the  same  time  in  the  opposite 
direction;  the  direction  from  which  they  had  come. 
ISie  last  time  witness  saw  them  they  were  about  one 
hundred  yards  from  the  place  they  had  drank  ike 
whiskey ;  they  were  still  walking  on.  The  place  they 
drank  the  whiskey  was  about  fifty  yards  from  the  road. 
Witness  did  not  see  Simon  pass  Eachel's  house  after 
he,  witness,  left  them. 

"  Daniel  McClary :  Harkless  showed  me  and  others  the 
place  where  he  had  left  Nelson  and  Sam  on  Sunday. 
We  went  there  on  the  next  day,  which  was  Monday. 
This  was  about  the  26th  of  April.  I  saw  the  leaves 
worked  up  as  if  there  had  been  a  scuffle,  and  found  at 
this  place  a  hat  and  two  pieces  of  tobacco ;  the  hat  in 
one  place  and  the  tobacco  a  short  distance  from  it. 
We  found  Sam  between  fifty  and  seventy-five  yards 
from  that  place;    he  was  lying  with  his  hands  thrown 
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back  and  one  leg  up;  he  had  a  cut  across  the  lower 
part  of  his  belly  four  inches  long ;  his  bowels  were 
partly  out  and  a  spelling  book  had  been  placed  in  the 
wound  to  keep  them  in.  There  was  a  stab  in  the  left 
side  of  Sam,  which  seemed  to  go  straight  into  the 
hollow,  and  there  was  a  great  deal  of  blood  on  his 
shirt  from  this  wound.  There  was  also  some  cuts  upon 
the  back,  which  were  not  deep,  but  seemed  to  have 
crossed,  and  there  was  some  cuts  upon  the  right  shoulder, 
which  ran  towards  the  back  bone ;  these  cuts  were  not 
deep,  extending  through  the  skin.  We  found  Sam  some 
two  or  three  hundred  yards  from  the  road,  and  about 
the  same  distance  from  Forbes'  field ;  he  was  on  the 
north  side  of  the  road.  The  road  run  east  and  west, 
and  was  about  one  quarter  of  a  mile  from  Baehel's 
house,  which  is  on  the  North  side  of  the  road.  Li 
going  from  the  place  where  Sam  was  found,  direct  to 
the  house  of  Hyde,  his  master,  you  will  go  south  of 
negro  Eachel's.  There  is  a  path  going  around  by 
Forbes'  field,  west  of  Eachel's.  The  place  where  Sam 
was  found  is  in  Eutherford  county.  The  negro,  Harkleas, 
belongs  to  me.    Sam  had  no  knife  about  his  person. 

"  John  Nance :  I  was  one  of  the  jury  of  inquest  upon 
the  body  of  Sam,  the  deceased.  I  saw  no  knife  about 
him.  Was  stript  and  cut  across  his  bowels,  some  three 
inches.  Was  cut  across  his  shoulders,  and  was  stabbed 
under  the  left  shoulder,  to  his  hollow,  and  a  great  deal 
of  blood  was  seen  upon  his  clothes,  from  his  wound; 
and  there  was  also  some  cuts  upon  his  back.  There 
was  dirt  upon  the  hands  of  Sam. 

"Mr.  Eobertson:  I  saw  Sam,  the  deceased,  at  the 
time  the  jury  of  inquest  was  held,  he  had  a  cut  across 
his  bowels  some  three,  four  or  five  inches  long.    These 
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was  a  spelling  book  placed  in  this  wound.  There  was 
a  stab  which  went  to  the  hollow  below  the  shoulder 
blade;  there  was  a  cut  on  the  left  side  of  the  back, 
and  also  cuts  on  the  right  side  of  the  back. 

"Bird  Spann,  saw  Nelson  when  he  was  arrested  on 
Monday,  at  the  house  of  Mr.  Hyde;  he  had  a  good 
deal  of  blood  on  his  leg. 

"W.  B.  Hudson,  proved  that  he  was  at  the  corn- 
shucking  at  Blankenship's,  two  years  ago  last  fall.  Was 
in  the  yard  where  Nelson  and  the  negroes  were  when 
Wm.  H.  Blankenship  came  out.  Witness  took  Nelson's 
knife  from  him;  he  had  it  in  his  hand  behind  him. 
Nelson  made  no  resistance,  but  gave  it  up. 

**  Kinchen,  slave,  lived  last  year  at  Mr.  Jones' ;  remem- 
bers the  Sunday  that  Sam  was  killed.  Saw  Nelson 
going  home  that  evening ;  had  blood  on  his  shirt  bosom ; 
more  on  one  leg  of  his  pantaloons.  His  coat  was  torn 
from  the  skirt  up  the  back  to  his  shoulders.  There 
was  dust  on  the  back  of  his  coat  upon  the  shoulders. 
There  were  two  scratches,  near  each  other,  on  one  side 
of  his  face,  just  beneath  one  of  his  eyes,  and  there  was 
some  blood  coming  out  of  them.  One  of  his  eyes 
was  swelled.  Said  that  the  dirt  on  the  back  of  his 
eoat  looked  Hke  h6  had  been  wallowing.  Said  there 
was  dust  on  his  back.  Was  examined  in  this  cause 
once  before  for  the  State,  and  did  not  tell  about  the 
coat  being  torn  and  dirt  upon  it,  for  the  reason  that 
he  was  not  asked  the  question.  He  belongs  to  Mrs. 
Jordan,  the  sister  of  H.  B.  Hyde,  the  owner  of  Nelson. 
It  was  agreed  by  the  counsel,  that  this  witness  was 
brought  to  the  present  term,  sworn  and  put  under  rule 
hy  the  State,  but  not  examined  on  behalf  of  the  pros- 
ecutor. 

17 
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"  Henderson  Hyde,  proved  that  he  ie  the  son  of  H.  B. 
Hyde,  the  owner  of  Nelson.  That  Nelson  came  home 
Sunday  evening  of  the  day  before  Sam  was  found  killed. 
"Witness  saw  him  attending  to  his  ordinary  business; 
was  fifteen  or  twenty  steps  from  him,  and  saw  the 
blood  on  one  leg  of  his  pantatoons.  Witness  says  that 
next  morning  Nelson  went  to  work  in  the  cotton  field. 
When  Spann  and  others  came  to  arrest  him,  witness 
went  to  the  field  and  brought  Nelson  to  the  house. 
Saw  some  scratches  beneath  one  of  Nelson's  eyes;  his 
face  -was  a  little  swollen,  and  over  one  of  his  eyes 
there  was  a  sign  of  a  blow;  the  blood  had  come  out 
of  a  slight  wound  at  the  point,  and  had  congealed  on 
the  brow.  Witness  did  not  see  his  coat.  Nelson  assisted 
about  baling  the  cotton.  There  were  several  knives  pro- 
cured for  the  purpose,  like  shoemakers'  knives,  and 
Nelson  had  a  knife  of  his  own  besides.  Nelson  made 
no  attempt  to  evade  or  to  get  away.  Witness  knew 
Sam ;  was  in  the  habit  of  weighing  men  about  his  Other's 
gin,  and  believed,  from  size  and  appearance,  Sam  would 
weigh  about  one  hundred  and  seventy-five  pounds. 

^^  Frank,  slave,  knew  Nelson  and  Sam  both.  Sam  was 
about  twenty-five  or  thirty  yeaiB  old.  Heard  Sam  say 
that  if  ever  he  caught  Nelson  off  from  home  he  intended 
to  beat  him  nearly  to  death  with  a  stick.  He  intended 
just  to  leave  life  in  him.  That  Sam  was  the  younger 
and  stouter  man.  Sam  said  that  Nelson  had  hurt  him; 
he  did  not  know  how  Nelson  had  done  it,  unless  he 
had  put  something  down  so  that  he,  Sam,  had  walked 
over  it;  that  Sam  said  he  had  been  in  bad  health 
through  the  winter,  but  was  getting  over  it.  This  con- 
versation was  in  March  last.  I  was  not  examined  in 
this  ease  in  the  last  trial.    My  mistress  is  the  sister  of  H. 
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B.  Hyde,  and  I  first    told    one   of   his    negro  men  of 
what  Sam  told  me. 

"  Claiborne,  slave,  knew  Sam  and  Nelson,  both.  Heard 
Sam  say,  fall  before  last,  that  Nelson  had  tricked  him, 
and  the  first  time  he  caught  him  in  his  neighborhood, 
or  from  home,  he  would  whip  Nelson,  or  Nelson  should 
whip  him.  Says  that  he  told  Blankenship,  that  he 
never  heard  Nelson  threaten  Sam,  but  he  did  not  tell 
him  that  he  never  heard  Sam  threaten  Nelson. 

"Pillman,  slave,  proves  that  he  heard  Sam,  the  deceased, 
say  that  he  intended  to  whip  Nelson  the  first  time  he 
caught  him  from  home.  Sam  said  he  would  beat  Nel- 
son because  Nelson  had  hurt  him,  by  laying  something 
down  for  him,  Sam,  to  walk  over.  Says  that  he  never 
did  tell  Blankenship  that  he  never  heard  Sam  threaten 
Nelson;  but  he  told  him  that  he  never  heard  Nelson 
threaten  Sam. 

^'  Smith,  slave,  heard  Sam  say  if  he  ever  caught  Nel- 
son from  home  he  would  whip  him.  I  never  told  this 
till  my  master,  H.  B.  Hyde,  asked  me  about  it. 

"The  State  liien  recalled  Blankenship,  who  stated:  I 
asked  Claiborne  and  Pillman  if  they  had  ever  heard 
any  threats  made  by  Nelson  against  Sam,  or  any 
threats  made  by  Sam  against  Nelson,  and  they  both 
told  me  they  never  had  heard  any  threat  made  by 
either  of  them  against  the  other." 
^  The  defendant,  by  his  counsel,  offered  the  examina- 
tion of  the  defendant,  and  the  other  witnesses  taken 
before  the  justice  of  the  peace,  who  committed  Nelson; 
to  the  reading  of  which  the  State  objected;  the  objec- 
tion was  sustained,  and  the  evidence  excluded,  to  which 
defendant  excepted. 
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During  the  examination  of  the  witnesses  on  behalf 
of  the  State,  and  before  they  had  all  been  examined, 
the  court  adjourned  for  dinner.  Whereupon,  all  the 
remaining  witnesses  for  the  State,  as  well  as  the  wit- 
nesses for  the  defendant,  were  all  permitted  by  the 
court  to  disperse;  all  the  witnesses  in  the  cause  having 
been  sworn  and  put  under  rule  at  the  commencement 
of  the  trial.  Some  of  the  State's  witnesses  had  been 
examined  and  discharged.  As  the  witnesses  were  per- 
mitted to  disperse,  by  order  of  the  court,  without  the 
consent  of  defendant,  his  coimsel  having  left  the  court 
room,  as  the  court  was  in  the  act  of  adjourning.  When 
the  court  met  after  dinner,  the  witnesses  were  again  put 
under  rule,  and  the  prosecution  proceeded  to  the  exami- 
nation of  their  witnesses  in  chief.  Defendant  objected  to 
the  introduction  of  any  more  of  the  witnesses  on  behalf 
of  the  State,  for  the  reason  that  they  had  been  allowed 
to  disperse,  to  get  their  dinner,  at  the  adjournment  for 
dinner.  The  court  overruled  the  objection,  and  permit- 
ted the  witnesses  to  be  examined,  to  which  the  defen- 
dant excepted.  The  court  directed  the  officer  having 
•  charge  of  the  witnesses,  to  state  to  them  not  to  have 
conversation  with  any  body  upon  the  subject  of  the 
trial,  and  to  convene  the  witnesses  immediately  aft;er 
dinner  under  the  rule.  The  witnesses  were  permitted 
to  get  dinner. 

"Among  other  things  unexcepted  to,  the  court  charged 
the  jury  that  this  defendant  was  indicted  for  the  com- 
mission of  the  offence  of  murder,  and  that  murder  was 
the  unlawful  killing  of  a  reasonable  creature,  in  being 
with  malice  aforethought.  That  malice  was  a  necessary 
ingredient  in  murder.    Tliat  murder  could  not  exist  with- 
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out  malice  aforethought.  The  Court  further  stated  to 
the  jury  that  malice  was  not  always  a  particular  spite 
or  animosity  to  the  person  injured,  but  that  it  was 
evinced  by  that  frame  of  mind  which  showed  that  a 
man  had  a  heart  regardless  of  social  duty,  and  fatally 
bent  on  mischief;  it  is  evidenced  by  that  disposition 
which  never  hesitates,  for  the  slightest  injury,  to  inflict 
the  severest  punishment;  in  short,  that  whenever  any 
man  committed  upon  another,  any  cruel,  deliberate, 
wicked  act,  that  in  contemplation  of  law,  it  was  mali- 
cious; and  that  whenever  a  killing  was  proved,  the  law 
presumed  the  killing  to  be  malicious,  and  the  party  kill- 
ing will  be  held  to  the  guilt  of  murder;  then,  if  you 
shall  find  from  the  testimony  in  this  cause,  that  Nelson, 
the  defendant,  killed  Sam,  as  charged  in  the  indictment, 
the  law' presumes  the  killing  to  be  malicious,  unless  the 
testimony  in  the  case,  either  on  the  part  of  the  accused 
or  the  government,  rebutted  the  presumption  of  malice 
arising  from  the  act  of  killing,  and  mitigated  the  killing 
to  manslaughter,  or  excusable  homicide.  The  court  fur- 
ther stated  to  the  jury,  that  malice  of  the  description 
to  constitute  murder,  was  of  two  kinds:  express  malicej 
and  malice  implied  in  law.  Express  malice,  was  when 
one  man  formed  a  deliberate  design  to  take  the  life  of 
another;  that  it  was  evidenced  by  antecedent  menaces, 
former  grudges.  Implied  malice,  was  that  description  of 
malice  which  was  presumed,  or  deduced  from  the  nature 
of  the  weapon  used ;  if  the  weapon  used  to  eflfect  a  killing, 
was  one  of  a  dangerous  character,  likely  to  inflict  death, 
or  produce  great  bodily  harm,  then  the  law  attached 
malice  to  the  act  from  the  weapon  used,  and  it  would 
constitute  implied  malice.    The  court  ftirther  stated  to  the 
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jury,  that  no  word,  gesture,  or  provoking  conduct,  short 
of  an  assault,  would  reduce  a  killing  from  murder  to  man- 
slaughter ;  nor  would  every  trivial  or  slight  assault  do  it, 
especially  if  the  party  killing  used  a  deadly  weapon. 
The  court  further  stated,  that  an  assault  would  reduce  a 
killing  from  murder  to  manslaughter.  The  court  further 
stated  to  the  jury,  that  manslaughter  was  the  unlawful 
killing  of  another  without  malice,  either  express  or 
implied,  upon  a  sufficient  legal  fear.  Then  if  one  man, 
upon  a  reasonable  or  legal  provocation,  under  the  influ- 
ence of  heat  or  passion,  kill  another,  it  will  be  man- 
slaughter ;  but  if  the  provocation  does  not  induce  heat  or 
passion,  it  will  not  be  manslaughter;  for,  to  constitute 
manslaughter  there  must  be  both  passion  and  provocation. 
If  one  man  attack  another  by  assaulting  him,  or  offering 
him  some  indignity,  such  as  would  likely  produce  passion, 
and  upon  the  provocation  thus  given,  under  the  heat  of 
blood  and  passion,  thus  aroused,  he  draws  upon  him  a  dead- 
ly weapon,  and  slays  his  adversary,  it  will  be  manslaughter. 
If  you  shall  find  from  the  testimony,  that  Sam  assaulted 
Nelson,  by  attacking  him,  and  thereupon  Nelson  drew  his 
knife  and  slew  him  under  the  influence  of  the  heat  and 
passion  produced  by  the  assault  and  attack,  then  Nelson 
would  be  guilty  of  manslaughter,  and  could  not  be  convict- 
ed under  this  indictment.  If,  though,  high  words,  and  a 
quarrel  ensued,  without  any  assault,  and  Nelson  drew  his 
knife  and  killed  Sam,  then  he  would  be  guilty  of  mur- 
der ;  or,  if  they  went  out  to  fight  upon  terms  of  equality, 
and  thereupon  Nelson  took  some  undue  advantage,  and 
commenced  the  fight  with  a  deadly  weapon,  which  he 
had  prepared  for  the  purpose,  then  he  would  not  be  guilty 
of  manslaughter,  but  his  offence  would  be  murder.    The 
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court  farther  stated  to  the  jury,  that  before  the  defendant 
could   avail  himself  of  the  plea  of  self-defense,  that  he 
must  show  that  he  done   every  thing  that  he  could  do, 
consistent  with  his  own  safety,  to  avoid  the  combat  before 
he  slew  his   adversary,  and  that  he  took   the  life  of  his 
adversary  only  to  preserve  his  own  life  or  person,  from 
some   great  bodily   harm.      In  the  language  of  the  old 
writers   upon   this   subject,    *  that  he  must  give   back  to 
the   wall,'   which  simply  means  that  he   must  avoid,   if 
compatible  with  safety  to  his  person,   the  attack  of  his 
adversary ;  but  if   the  attack  be  so   sudden,  fierce  and 
violent,  that  he  cannot  retreat  or  avoid  the  attack  of  his 
adversary,  without  exposing  his  person  to  the  danger  of 
death,  or    great    bodily    harm,  then    he  may    instantly 
slay  his  adversary ;  or  he  may  even  pursue  him  until  he 
finds  himself  out  of  danger,  and  then  slay  him,  and  it  will 
be  homicide  in  self-defense.    The  court  further  stated  to  the 
jury,  that,  in  considering  the  testimony  of  the  witnesses, 
that  if  there  was  conflict,    or  various  statements    made 
by  them,  it  was  their  duty,  if  practicable,  or  consistent 
with    truth,    to  reconcile    all  the    testimony.     The  pre- 
sumption   of   the  law    was,  that   every    witness    would 
swear  truly;    notwithstanding  this  presumption,   a    trial 
rarely  ever   takes  place,    that  the   jury  are    not  called 
upon  to  separate  truth  from  falsehood.    The  court  stated 
to  the   jury,    that  the    conflicts,    or  various    statements 
made  by  witnesses,  must  be  of  such  prominent  charac- 
ter as  not  to    be  attributed    to  the    want  of  memory; 
that  if  they  differ  upon  collateral  and  minute  facts,  such 
as  would  likely  be  attributed  to  a  want  of  memory,  or 
may  consist  in  matters  of  opinion  in  relation  to  time, 
or  distances,    the    law  ascribes    to  such    variances    and 
conflicts,  but  little  importance.    The  conflicts  to  discredit. 
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must  be  to  some  facts  that  are  too  prominent  to  be 
ascribed  to  want  of  memory,  or  defect  of  judgment.  It 
is  true,  if  the  jury  are  convinced  that  a  witness  has 
stated  a  deliberate  falsehood;  that  is,  a  fact  he  knows 
to  be  false,  the  law  discards  his  testimony  altogether. 
The  court  further  stated  to  the  jury  that  circumstantial 
testimony  consisted  of  any  testimony  that  was  not  posi- 
tive; and  that  in  order  to  produce  a  conviction,  upon 
circumstantial  testimony,  that  the  testimony  must  be  of 
so  conclusive  a  character  as  to  exclude  any  other  con- 
clusion than  the  guilt  of  the  defendant.  If  the  circum- 
stances are  of  so  doubtful  a  character  as  to  indicate 
that  either  of  these  propositions  may  be  true,  then  it 
would  not  be  suflScient  to  convict." 

The  jury  returned  a  verdict  of  guilty  of  murder  in 
the  first  degree,  and  the  court  rendered  judgment  ac- 
cordingly, whereupon  the  prisoner  appealed   in  error. 

E.  A.  Keeble  and  J.  "W.  Burton,  for  the  prisoner. 

Attobney  General,  for  the  State. 

Caruthers,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  a  slave  of  H.  B.  Hyde,  was  indicted 
and  convicted  in  the  criminal  court  of  Rutherford  county, 
for  the  murder  of  Sam,  a  slave  of  Richard    H.   Spann. 

Various  objections  are  here  urged  as  errors  in  the  pro- 
ceedings below. 

1.  Pending  the  trial  on  the  adjournment  of  the  court 
for  dinner,  before  the  close  of  the  proof  of  the  State, 
the  court  permitted  the  witnesses  to  be  discharged  from 
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the  rule  under  which  they  had  been  placed,  and  allowed 
them  to  disperse  until  the  meeting  of  the  court,  when 
they  were  again  put  under  the  rule.  The  officer  having 
them  in  charge  was  directed  by  the  Judge  to  caution 
them  against  talking  with  any  one  on  the  subject  of  the 
trial.  The  defendant's  counsel  had  left  the  court  house 
before  this  order  was  made,  and  consequently  did  not 
either  consent  or  object.  When  the  examination  of  the 
witnesses  was  resumed  after  dinner,  the  defendant  objected 
on  the  ground  above  stated,  and  the  objection  was  over- 
ruled by  the  court,  to  all  which  there  is  exception. 

We  are  not  aware  of  any  rule  of  practice  that  would 
make  this  error.  The  practice  of  examining  the  witnesses 
separate  and  apart  from  each  other,  at  the  request  of 
either  party,  is  invaluable  in  many  cases  for  the  ascer- 
tainment of  truth,  and  the  detection  of  falsehood.  Such 
has  been  the  experience  of  wise  men  in  all  ages,  from 
the  days  of  Daniel,  that  divinely-inspired  Judge,  down 
to  the  present  time.  By  our  practice,  it  is  the  right  of 
parties  to  demand  of  the  court  an  order  that  the  wit- 
nesses shall  not  hear  each  other  examined,  or  shall  be 
kept  together,  which  is  called  "a  rule,"  or  "putting  the 
witnesses  under  a  rule."  But  whether  they  shall  be 
locked  up  and  not  permitted  to  disperse  under  any  cir- 
cumstances, or  be  ordered  to  keep  out  of  the  court  house, 
we  think  depends  entirely  upon  the  sound  discretion  of 
the  judge,  governed  and  regulated  by  the  circumstances 
of  each  particular  case.  It  would  be  a  very  oppressive 
exercise  of  this  discretion  to  keep  them  confined  and  not 
permit  them  to  eat  or  disperse  for  any  purpose,  during  a 
long  trial,  without  some  very  strong  cause  appearing  in 
some  tangible  form.  On  the  other  hand,  this  discretion 
should  not  give  too  loose  a  reign  to  the  witnesses,  against 
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the  consent  of  the  parties,  so  as  to  defeat  the  great  object 
of  the  rule.  But  all  this  we  think,  from  the  necessity  of 
the  case,  must  be  left  to  the  discretion  of  the  circuit 
judge,  and  it  would  be  very  dangerous  for  thifl  court  to 
undertake  to  regulate  him  in  such  matters  of  practice, 
unless  some  plain  rule  was  prescribed  in  the  authorities, 
or  laid  down  by  the  legislature  on  the  subject. 

If  the  circuit  judge  were  to  deny  the  rule  altogether, 
or  so  practice  upon  it  as  to  make  it  inoperatiye  in  the 
face  of.  an  express  objection  of  a  party,  then  it  would 
probably  amount  to  error  sufficient  to  authorize  the  grant- 
ing of  a  new  trial,  because  it  would  be  the  denial  of  a 
right  to  the  party  demanding  it,  that  might  be  very  fatal 
to  his  cause.  But  we  see  nothing  in  the  case  before  us 
for  which  we  can  reverse,  in  accordance  with  these  prin- 
ciples. 

2.  The  next  objection  taken  is,  that  the  court  refused 
to  allow  defendant  to  read  the  record  made  by  the  com- 
mitting magistrate  under  the  act  of  1715,  ch.  16,  Car. 
N.  426,  of  his  own  examination,  and  the  testimony  of 
the  witnesses.  There  is  no  error  in  this.  The  defendant 
certainly  was  not  entitled  to  his  own  statements,  made 
before  the  magistrate  or  any  where  else,  as  evidence  for 
himself.  He  is  not  bound  to  submit  to  it,  if  he  chooses 
to  object,  and  so  the  accused  ought  to  be  instructed  by 
every  committing  court.  It  is  rather  intended  by  the 
statute,  as  a  privilege  to  him,  that  he  may  be  "allowed 
to  speak  for  himself."  He  may  clear  himself  of  suspi- 
cion by  developing  a  state  of  facts,  or  unravelling  mys- 
teries that  will  lead  to  a  clear  manifestation  of  his  inno- 
cence, and  to  his  discharge.  But  it  certainly  was  never 
intended  that  he    should  seize    upon    this    privilege  to 
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mannfactnre  evidence  for  himself  to  be  afterwards  used 
on  his  trial. 

Bat  the  court  also  rejected  the  examination  of  the 
witnesses  in  the  case.  This  presents  a  more  doubtful 
question ;  but  we  think  upon  principle,  the  exclusion  was 
right  in  the  state  of  facts  then  existing.  We  think  the 
only  ground  upon  which  such  examination  could  be  intro- 
duced, would  be  to  discredit  some  of  the  same  witnesses 
who  had  been  examined  in  the  pending  trial.  But  in 
order  to  make  this  legal,  it  would  be  necessary  first  to 
interrogate  such  witness  as  to  what  he  may  have  said 
before  the  magistrate,  that  he  might  have  a  chance  to 
set  himself  right,  if  he  can.  We  are  not  aware  that  this 
question  has  been  adjudicated  before,  but  it  must  be 
governed  by  the  same  principle  that  has  been  uniformly 
applied  to  the  case  of  the  impeachment  of  a  witness,  by 
proving  that  he  has  made  statements  to  other  persons  in 
conflict  with  those  made  on  his  examination  in  court. 

The  rule  is,  that  this  cannot  be  done,  unless  he  is 
first  particularly  interrogated  as  to  such  anterior  state- 
ment. This  is  absolutely  required  to  make  the  contra- 
dictory evidence  legal.  The  same  rule  must  govern  this 
case;  there  is  no  reason  for  a  distinction;  as  then,  no 
witness  was  asked  what  he  had  said  or  sworn  in  his 
examination  before  the  committing  court,  that  could  not 
be  read  to  contradict  or  impeach  him,  which  is  the  only 
purpose  for  which  it  would  be  admissible.  It  is  true 
that  what  a  witness  swore  before  a  magistrate  or  court, 
may  be  proved  as  evidence  in  the  event  of  his  death. 
But  this  is  on  another  and  distinct  principle. 

3.  It  is  next  contended  that  the  court  erred  in  the 
Tejection  of  evidence  to  show  the  explanation  of  the 
defendant  of  the  fact  that  he  had  blood  upon  him  a  short 
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time  after  the  homicide  occurred.  The  witness  for  the 
State  proved  that  he  met  the  defendant  at  the  junction 
of  a  path  coming  from  the  direction  where  the  body  was 
found,  and  the  road  which  he  was  going,  some  hundred 
yards  from  the  body,  and  probably  but  a  very  short  time 
after  the  killing,  and  saw  blood  upon  him  in  several 
places.  He  said  the  prisoner  then  and  there  gave  him 
some  explanation  about  the  blood.  The  attorney  general 
objected  to  the  question  of  defendant's  counsel,  calling 
for  such  explanation.  The  objection  was  sustained  and 
the  evidence  rejected.  A  party  cannot  be  allowed  to 
make  evidence  for  himself,  and  nothing  that  he  can  say 
will  be  received  as  evidence  for  him  unless  it  consti- 
tutes a  part  of  the  transaction,  the  res  gestcB.  Does  this 
fall  within  that  exception?  We  think  not.  Declarations 
are  not  admissible  as  part  of  the  res  gestcB^  unless  they 
were  made  at  the  time  of  the  act  done,  which  is  under 
investigation,  and  which  they  are  calculated  to  character- 
ize; they  must  so  harmonize  and  be  connected  with  the 
act  done,  as  to  constitute  a  part  of  it.  The  declarations 
offered  in  proof  must  be  contemporaneous  with  the  main 
fact  under  consideration,  and  so  connected  with  it  as  to 
illustrate  its  character.  1  Greenl.  Ev.  124;  8  Con.  R 
250 ;  Paige,  611 ;  8  New.  Ham.  40. 

So,  in  order  to  make  any  thing  said  by  the  defendant 
evidence  for  him,  it  must  have  been  so  connected  with 
the  fact  of  killing  as  to  constitute  a  part  of  the  transac- 
tion. For  instance,  if  he  had  been  heard  to  say  anything 
at  the  time,  and  on  the  ground,  in  justification,  or  excuse 
of  himself,  it  would  have  been  competent  proof.  But 
what  he  said  about  it,  or  any  fact  tending  to  show  bis 
guilt,  after  the  transaction  was  over,  would  not  be  a  part 
of  the  res  gestm.    It  must  be  connected  with  an  action 
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then  transpiring.  That  was  not  so  here.  Tlie  deed  was 
done,  the  bloody  tragedy  closed,  and  tlie  defendant  some 
distance  from  the  fatal  battle  ground.  Tliere  is  no  author^ 
ity  extending  the  principle  so  far,  and  the  declaration  of 
defendant  was  properly  rejected. 

4.  Objections  are  taken  to  the  charge  of  the  court. 
We  have  read  it  over  very  carefully  and  consider  it  a 
correct  exposition  of  the  law  as  far  as  it  goes.  It  is  not  de- 
fective on  the  points  insisted  upon  in  argument.  It  would 
have  been  more  perfect,  if  the  court  had  explained  to 
the  jury  the  effect  of  the  reconciliation  and  subsequent 
friendly  relations  of  the  parties,  upon  the  previous  threats 
that  had  been  proved.  Former  grudges  and  threats 
evince  the  existence  of  express  malice  as  charged  by 
the  judge,  but  their  force  and  effect  to  show  the  ex- 
istence of  malice  at  the  time  of  the  killing,  would 
certainly  be  impaired  by  time  and  subsequent  recon- 
ciliation and  friendly  relations.  To  what  extent  this  effect 
would  be  produced,  would  of  course  be  a  question  for 
the  jury.  It  was  due  to  the  defendant,  to  present  this 
view  of  the  case  to  the  jury.  And  it  would  also  have 
been  proper  for  the  cotirt  to  have  embraced  in  his 
charge,  the  familiar  principle  of  criminal  law,  that  where 
there  is  an  dd  grudge,  and  a  fresh  legal  provocation, 
the  killing  wiU,  if  the  circumstances  permit,  rather  be 
attributed  to  the  recent  provocation,  if  it  be  a  sufficient 
one,  than  to  the  old  grudge.  As  there  was  no  human 
eye  looking  upon  this  transaction,  and  none  but  the 
accused  could  know  the  circumstances  attending  it,  the 
jury  would  have  to  judge  from  the  facts  proved,  whether 
the  case  was  manslaughter  or  murder.  They  could  have 
no  difficulty,  under  the  proof  in  this  case,  as  to  the  fact 
of  killing,  but  whether    it  was    done    upon    malice  or 
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passion,  so  as  to  make  a  case  of  manslaughter  or  murder, 
that  is,  whether  the  facts  proved  were  sufficient  to  remove 
the  legal  presumption  of  malice  arising  from  the  act  of 
slaying,  and  the  weapon  used,  and  the  former  threats, 
would  constitute  their  only  difficulty.  To  come  to  a 
conclusion  on  this  question,  they  would  have  to  carefully 
weigh  the  concomitant  facts,  such  as  the  commencement 
of  the  quarrel  by  the  deceased  that  day,  the  remark  of 
the  prisoner  that  he  had  nothing  against  him,  the  rela- 
tive size  and  strength  of  each,  the  appearance  of  the 
ground  on  which  they  fought  evidencing  mutual  combat, 
the  condition  of  the  clothes  and  person  of  Nelson  and 
the  deceased,  tending  to  show  the  same.  Tliey  would 
also  look  to  the  state  of  Sam's  feelings  towards  Nelson, 
as  indicated  on  that  day  and  previously,  as  circumstances 
making  it  probable  that  he  might  have  made  the  attack 
and  produced  a  state  of  the  case  that  would  reduce  the 
killing  to  manslaughter.  We  think  the  charge  of  the 
law  ought  to  have  been  more  fbll  and  explicit  on 
these  points,  in  a  case  of  life  and  death,  where  every 
thing  must  depend  upon  the  weight  and  bearing 
of  circumstances  and  the  strength  of  presumptions.  It  is 
true  in  general,  upon  a  failure  to  charge  fully  where  there 
is  no  essential  point  omitted  or  wrongly  charged,  it  is 
necessary  that  it  should  appear  that  the  party  asked 
for  further  instructions,  and  the  court  refused  to  give 
them ;  but  in  this  case  i^e  regard  the  omission  as  too 
important  to  the  life  of  a  human  being,  to  place  it  upon 
that  groimd.  We  do  not  say  that  it  would  have  pro- 
duced a  different  result,  but  it  is  enough  that  it  might 
have  done  so. 

Upon  the  facts  as   they  are  presented  to  us  in  the  bill 
of  exceptions,  taken  in  connection  with  this  defect  in  the 
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charge,  we  are  not  willing  to  consign  the  defendant  to 
the  gallows,  without  another  trial.  It  may  be  that  the 
proof  is  not  presented  to  iis  as  strongly  as  it  was  before 
the  jury,  but  we  can  only  look  to  and  act  upon  it  as  it 
is  in  the  record. 

As  the  case  will  have  to  be  again  tried  we  will  for- 
bear to  comment  further  upon  the  proof.  It  is  enough 
for  us  to  say  that,  as  it  is  written  down,  it  is  hardly 
sufficient  to  sustain  the  verdict;  and  for  this  reason  and 
because  we  think  the  defendant  did  not  have  the  ad- 
vantage of  a  full  explanation  of  the  law  on  the  points 
before  designated,  we  reverse  the  judgment  refusing  a 
new  trial  and  remand  the  prisoner  for  another  trial. 


The  State  vs.  Gossage. 

Indictmiht.  Protecutor.  Selling  tpiriluout  liquori  to  davei.  iDdictmentfl  may 
be  preferred  withoat  a  prosecutor  against  the  person  who  sells  spiritnotis  liqnora 
to  a  slaTe  in  Tiolation  of  the  statutes. 

At  the  July  Term,  1852,  of  the  circuit  court  of  Frank- 
lin county,  Davidson,  Judge,  presiding,  the  indictment 
against  the  defendant  was  quashed  and  judgment  ren- 
dered accordingly,  whereupon  P.  Tueney,  Attorney  Gen- 
eral pro  tem.^  in  behalf  of  the  State  appealed  in  error. 

Attorney  General,  for  the  State. 

OoLYAB,  for  defendant  in  error. 
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The  defendant  was  indicted  in  the  circuit  court  of 
Franklin  county  for  selling  spirits  to  a  slave,  at  the  March 
Term,  1852,  and  at  July  Term,  1852,  the  indictment  was, 
on  motion  of  defendant,  quashed,  upon  the  ground  that 
there  was  no  prosecutor  marked  upon  it.  Appeal  in 
error  to  this  court  by  the  attorney  general. 

There  must  be  a  prosecutor  marked  on  all  indictments, 
except  there  be  some  statute  changing  the  law  as  to  a 
particular  offense,  or  class  of  offenses.  Many  such  laws 
have  been  enacted,  founded  upon  the  reason  that  it  is 
more  important  to  the  community  to  suppress  certain 
unlawful  practices,  than  it  is  dangerous  to  the  citizen  to 
be  called  to  answer  a  criminal  offense  without  the  endorse- 
ment of  the  charge  by  a  prosecutor;  and  for  the  addi- 
tional reason,  that  experience  demonstrates  that  it  often 
happens  that  no  one  will  incur  the  ill  will  of  petty 
offenders  by  instituting  a  charge  against  them  as  prose- 
cutors. 

The  case  of  selling  spirits  to  a  slave  without  a  permit 
from  the  owner,  the  most  odious  and  mischievous  of  all 
•the  mixior  misdemeanors,  is  one  of  the  cases  the  legisla- 
ture has  singled  out  as  a  proper  one  for  the  application 
of  this  principle.  We  do  not  think  the  case  is  covered 
by  the  Act  of  1846,  ch.  90,  §  3  or  11,  so  as  to  fall  under 
the  13th  section  of  that  act,  by  which  the  attorney  gen- 
eral is  permitted  to  file  indictments  ex  officio^  upon  the 
construction  of  which  act  the  argument  in  this  case  has 
been  made.  But  by  the  11th  section,  all  the  acts  before 
passed  prohibiting  sales  to  slaves,  are  expressly  preserved 
from  repeal  by  implication.  Among  these  is  the  Act  of 
1842,  ch.  141 ;  Nich.  Sup.  135-6.     In  the  8d  section  of 
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this  act,  it  is  expressly  provided  that  "no  prosecutor  shall 
be  necessary"  on  indictments  for  this  offense. 

The  judgment   of  the   circuit   court   will   therefore  be 
reversed,  and  the  case  remanded  for  further  proceedings. 


IIoGGATT,    truBtee^  c6c.,  m.   WnrrE. 

CoKSTRUCrioR  OF  WRITINGS.  AfUe-nvptteU  eontraet.  M.  F.  Dickflon,  in  contem- 
plation of  marriage  with  Henry  Baldwm,  made  a  conveyance  of  all  her  pro- 
perty to  a  trustee,  to  secure  the  same  to  her  sole  and  separate  use,  in  which  it 
is  provided  that  she  "  shall  have  fall  power  and  authority,  by  her  durection  in 
writing,  under  her  hand,  in  the  presence  of  one  or  more  witnesses,  to  alienate, 
sell,  dispose  of  or  invest  the  negro  slaves,  debts,  money  or  other  property,  in 
any  way  or  manner  she  may  think  proper;  and  also,  to  bequeath  or  devise  the 
same  by  her  last  will  and  testament,  with  the  power,  from  tune  to  time,  to 
appoint  any  other  trustee,  or  agent,  for  the  management  of  said  negroes,  debts, 
and  other  property.  It  is  further  agreed,  by  the  parties  to  these  presents, 
that  the  said  negroes  and  their  increase,  shall  remain  in  the  possession  of  the 
said  Mary  F.,  or  in  the  possession  of  any  one  she  may  choose;  and  that  she 
may,  by  her  directions  in  writing,  as  aforesaid,  or  otherwise,  sppropriate  as  she 
may  think  proper,  the  hire  or  labor  of  the  said  negroes,  or  their  increase,  and 
also  the  interest  and  profits  arising  from  the  monies  due  her  from  time  to  time, 
and  at  all  times  hereafter,  and  that  she  may  dispose  of  saki  negro  slaves  and  their 
increase,  and  of  her  monies,  debts  due  to  her,  and  other  property,  by  any  deed, 
or  deed  of  gift,  or  other  mode  of  conveyance,  aocordng  to  her  own  wishes  and 
pleasure.**  Held^  that  nnder  this  instrument  Mrs.  Baldwin  retained  the  power 
to  dispose  of  the  property  as  she  might  choose,  and  having  this  unrestricted 
power,  she  could  execute  a  mortgage. 

Bc8  Judicata.  B.  executed  a  mortgage  of  a  slave  to  W.,  to  secure  the  payment 
of  a  note  for  four  hundred  and  seventy  dollars,  bearing  mterest  at  the  rate  of 
ten  per  cent,  per  annum.  When  the  note  became  due,  W.  filed  a  bill  in  the 
chancery  court  to  foreclose  the  mortgage.  The  chanoellor  dbmissed  the  bill 
upon  the  ground  of  the  illegality  of  the  contract  sought  to  be  enforced.  Held 
that  this  decree  was  no  at^'udication  of  the  right  of  W.,  as  mortgagee  to  the 
possession  of  the  slave. 

MoRTOAGS.    Utur^,   Where  property  is  conveyed  by  a  mortgage  deed,  to  secure 
the  payment  of  money  advanced  upon  a  usurious  agreement,  the  mortgagor 
may,  upon  payment  of  the  principal  debt,  with  legal  interest  thereon,  recover 
back  the  property. 
18 
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This  action  was  tried  upon  the  facts  stated  in  the 
opinion,  at  the  March  Term,  1852,  of  the  circuit  court 
for  Williamson  county,  Maney,  Judge,  presiding.  There 
was  judgment  for  the  plaintiiT,  and  the  defendant  appealed 
in  error; 

Figures,  for  plaintiff  in  error,  argued  that  the  ante- 
nuptial contract  only  retained  for  Mrs.  Baldwin  the 
power  to  sell,  &c.,  in  writing,  &c.,  under  her  hand,  in  the 
presence  of  one  or  more  witnesses,  and  the  mode  indi- 
cated in  which  the  power  must  be  executed,  should  be 
strictly  complied  with,  and  cited  17  Ves.,  454;  4  Kent, 
330;  4  Yerg.,  375.  He  also  insisted  that  the  decree 
of  the  Chancellor  was  decisive  of  the  defensive  matter 
offered  by  the  defendant  in  error. 

Ewnra  &  Cooper,  and  Campbell  and  Foster,  for  defen- 
dant in  error. 

Houston,  special  J.,  delivered  the  opinion  of  the  court. 

Mary  F.  Dickson,  in  contemplation  of  marriage  with 
Henry  Baldwin,  made  a  conveyance  of  all  her  property 
to  the  plaintiff  in  error  as  trustee,  to  secure  the  same 
to  her  sole  and  separate  use.  In  this  conveyance  it  is 
provided  that  she  ^' shall  have  full  power  and  authority, 
by  her  direction  in  writing,  under  her  hand,  in  the 
presence  of  one  or  more  witnesses,  to  alienate,  sell, 
dispose  of  or  invest  the  negro  slaves,  debts,  money  or 
other  property,  in  any  way  or  manner  she  may  think 
proper:  and  also  to  bequeath  or  devise  the  same  by 
her  last  will  and  testament,  with  the  power,  from  time 
to  time,  to  appoint  any  other  trustee  or  agent  for  the 
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management  of  the  said  negroes,  debts  and  other  pro- 
perty. It  is  farther  agreed  by  the  parties  to  these 
presents  that  the  said  negroes  and  their  increase  shall 
remain  in  the  possession  of  the  said  Mary  F.,  or  in 
the  possession  of  any  one  she  may  choose,  and  that 
she  may,  by  her  directions  in  writing,  as  aforesaid  or 
otherwise,  appropriate  as  she  may  think  proper,  the  hire 
or  labor  of  the  said  negroes  or  their  increase,  and  also 
the  interest  and  profits  arising  from  the  monies  due  her* 
from  time  to  time,  and  at  all  times  hereafter,  and  that  she 
may  dispose  of  said  negro  slaves  and  their  increase, 
and  of  her  monies,  debts  due  to  her  and  other  property, 
by  any  deed  or  deed  of  gift,  or  other  mode  of  convey- 
ance, according  to  her  own  wishes  and  pleasure." 

On  the  22nd  of  March,  1847,  the  defendant  lent  to 
Mrs.  Mary  F.  Baldwin  four  hundred  and  seventy  dol- 
lars, and  took  her  note  for  it,  payable  on  the  first  of 
January,  1848,  reserving  on^its  face,  ten  per  cent  inter- 
est; and  on  the  same  day,  Mrs.  Baldwin  executed  to 
defendant,  a  mortgage  upon  the  slave  in  controversy,  to 
secure  the  payment  of  the  note.  To  this  mortgage  there 
was  no  attesting  witness.  When  the  note  fell  due,  sev- 
enty dollars  and  some  interest  were  paid  upon  it.  A 
new  note  was  taken  for  four  hundred  dollars,  payable 
in  six  months,  and  defendant  sent  the  mortgage  to  Mrs. 
Baldwin,  with  the  request  that  she  execute  another  in 
its  place,  which,  however,  was  declined  by  Mrs.  BaldMdn. 

In  1850,  the  last  note  not  being  paid,  and  Mrs.  Bald- 
win still  retaining  the  mortgage  in  her  possession,  and 
refnsing  to  execute  a  new  one,  Mrs.  White  filed  a  bill 
in  the  chancery  court  at  Nashville,  for  discovery,  to  have 
the  mortgage  produced  and  delivered  up,  and  for  its 
foreclosure  for  the  payment   of  the  note.    This  bill  was 
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dismissed  by  the  chancellor  upon  the  ground  that  com- 
plainant was  seeking  the  aid  of  the  court  to  enforce  an 
illegal  contract. 

After  this,  the  defendant  got  possession  of  the  slave, 
which  is  one  of  the  slaves  conveyed  in  the  trust  deed  to 
the  plaintiff  and  was  about  to  sell  him  under  the  mort- 
gage, when  this  suit  in  replevin  was  brought  for  the 
negro.  There  was  a  trial  by  jury  in  the  circuit  court 
^of  Franklin,  a  verdict  for  defendant,  a  motion  for 
a  new  trial,  and  in  arrest  of  judgment,  which  being 
overruled,  the  plaintiff  appealed  to  this  court. 

The  court  charged  the  jury,  "  that  the  Trustee  in  the 
ante-nuptial  settlement  had  the  right  of  possession  to  the 
personal  estate  described  in  the  settlement,  against  all 
persons  except  Mrs.  Baldwin,  and  such  persons  as  might 
rightfully  claim  under  her.  That  a  mortgage  execute 
by  Mrs.  Baldwin  would  be  good  as  between  her  and  the 
mortgagee  and  her  trustee,  although  without  attesting 
witnesses."  It  is  insisted  by  the  counsel  of  plaintiff  that 
this  part  of  the  charge  is  erroneous,  because  Mrs.  Bald- 
win had  no  power  under  the  marriage  settlement,  to 
execute  the  mortgage.  We  do  not  think  so.  Under  the 
marriage  settlement,  she  has  power,  ^^  by  her  directions  in 
writing,  under  her  hand,  in  presence  of  one  or  more 
witnesses  to  alienate,  sell  or  dispose  of"  her  property; 
which  means  that  her  directions,  so  declared,  shall  authoi^ 
ize  the  trustee  to  sell  the  property.  She  has  also  the 
power  "to  bequeath  or  devise  the  same  by  last  will  and 
testament,"  and  she  also  has  power  "to  dispose  of  said 
negro  slaves  and  tlieir  increase,  and  of  her  monies,  debts 
due  to  her  and  other  property,  by  any  deed  or  deeds  of 
gift  or  any  other  jnode  of  conveyance  according  to  Ihcr 
ov>n  wishes    and  pleasured     A  more   unlimited  power 


DECEMBER  TERM,  1852.  269 

[  Hoggatt,  (mttof  ^,  v$.  White.] 

could  not  be  well  conceived  of  or  described.  She  retained 
all  the  powers  of  a  feme  sole,  as  to  the  disposition  of 
her  property.  In  our  view  of  the  case  we  do  not  per- 
ceive any  repugnance  between  the  first  and  last  provi- 
sion of  the  settlement.  One  is  a  mode  of  conveying  her 
property  by  directions  to  her  trustee,  and  the  other  is  by 
her  own  conveyance.  By  the  one  her  directions  are  to 
be  in  "writing,  under  her  hand,  in  the  presence  of  one 
or  more  witnesses,"  and  by  the  other,  "any  mode  of 
conveyance  according  to  her  own  wishes  and  pleasure." 
But  if  we  thought  that  there  was  any  inconsistency  or 
repugnance  in  these  clauses,  still  it  is  clear,  that  taking 
the  whole  instrument  together,  Mrs.  Baldwin  retained 
the  power  to  dispose  of  her  property  as  she  may  choose, 
and  having  this  unrestricted  power  to  sell  or  dispose  of 
by  deed,  deeds  of  gift  or  by  any  other  mode,  she  had 
power  to  execute  the  mortgage. 

The  court  also  charged  the  jury  that  the  matter  in 
controversy  was  not  to  be  regarded  as  res  judicata, 
because,  in  the  chancery  court,  the  defendant  was  merely 
repelled  and  the  question  here  presented  was  not  decided, 
that  she  had  the  right  to  defend  the  mortgage,  notwith- 
standing the  decree  in  chancery,  and  the  fact  the  ten  per 
cent  is  mentioned  in  the  mortgage.  It  is  also  insisted 
by  plaintiff's  counsel  that  this  is  erroneous. 

The  decree  in  the  chancery  court  recites  the  facts  and 
states  that  "the  mortgage,  although  brought  into  court 
by  the  defendant,  yet  being  brought  at  the  instance  of 
complainant,  and  with  a  view  that  it  shall  be  specifically 
executed  for  complainant's  benefit,  must  be  considered  as 
having  been  brought  forward  by  complainant,  and  the 
complainant  must  be  regarded  under  this  aspect  of  the 
bill  as  seeking  the  aid  of  the  court  upon  an  illegal  con- 
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tract.  It  is  therefore  ordered,  adjudged  and  decreed  that 
the  bill  be  dismissed."  Tlie  bare  recital  of  this  language 
of  the  decree,  shows,  beyond  any  sort  of  controversy, 
that  Mrs.  White  was  repelled  from  the  chancery  court, 
upon  the  ground  of  the  illegality  of  the  contract,  for  the 
enforcement  of  w^hich  she  was  seeking  the  aid  of  the 
court.  She  was  not  heard  in  court,  but  simply  repelled, 
and  the  matters  in  controversy  in  this  suit  are  not  re^ 
jvdicata. 

The  case  is  then  presented  in  this  only  remaining 
aspect:  Mrs.  Baldwin,  the  plaintiff,  in  reality,  so  far 
as  the  property  sued  for  is  concerned,  borrowed  four 
himdred  and  seventy  dollars  of  Mrs.  White,  and  gave 
her  note,  bearing  interest  at  the  rate  of  ten  per  cent, 
upon  its  face ;  and  executed  a  mortgage  upon  one  of  her 
slaves,  to  secure  the  re-payment  of  the  money,  and  she 
brings  this  suit  against  Mrs.  White,  who  has  the  slave 
in  possession,  proceeding  to  sell  under  the  mortgage,  to 
recover  the  slave  fi'om  her,  without  having  paid,  or 
offered  to  pay,  the  amount  of  money  borrowed,  with 
legal  interest.  And  we  tliink  the  case  falls  within  the 
principles  laid  down  in  the  cases  of  Allen  vs.  Dodd^  4 
Humph.,  132-134;  and  of  Yerger  vs.  Hmns,  4  Humph., 
269-267.  Tlie  case  would  be  very  different,  had  Mrs. 
Baldwin  paid  the  money  really  due,  or  were  she  to  file 
a  bill  for  the  slave,  offering  or  tendering  the  money  bor- 
rowed with  legal  interest. 

The  court  will  not  lend  its  aid  to  either  party,  but  will 
leave  them  where  it  finds  them. 

We  see  no  error  in  the  finding  of  the  jury,  or  in  the 
charge  of  the  court,  and  we  therefore  afiirm  the  judgment. 
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Witness.  Non  attendance  of .  Penalty.  Partie$,  The  penalty  given  by  statute 
to  be  reoorered  agunst  witnesses  who  have  been  summoned  at  the  instance 
of  the  accused,  in  a  criminal  prosecution,  and  who  fail  to  attend,  can  only 
be  recorered  in  the  name  of,  and  for  the  use  of  the  State. 

SAMS.  Practice.  Parties,  The  liability  incurred  by  a  witness  in  default  is  set- 
end  in  its  nature;  the  remedy  to  enforce  it  is  against  him  alone,  and  it  can- 
not be  united  with  a  proceeding  against  other  witnesses  in  like  de&ult. 

At  the  July  Term,  1852,  of  the  circuit  court  of  Frank- 
liii  county,  Mabchbanks,  Judge,  presiding,  there  was  judg- 
ment for  the  defendants  upon  their  demurrer  to  the  scire 
faeidSj  issued  as  stated  in  the  opinion,  from  which  the 
plaintiff  appealed  in  error. 

11.  L.  TiTRNEY,  for  plaintiff  in  error. 

WisENER,  for  defendants  in  error. 

Caruthees,  J.,  delivered  the  opinion  of  the  court. 

Tlie  defendants  were  summoned  to  appear  before  the 
circuit  court  of  Franklin,  to  testify  and  give  evidence  iii 
behalf  of  Javan  Ifelson,  who  was  indicted  in  that  court 
upon  a  charge  of  mm^der.  The  witnesses  failed  to  attend ; 
a  forfeiture  was  taken  against  them,  in  the  name  and  iix 
favor  of  Javan  Nelson,  for  one  hundred  and  twenty-five 
dollars  each.  Scire  facias  was  awarded  thereon,  and  upon 
its  return,  the  defendants  demurred,  and  judgment  was 
rendered  for  the  defendants,  from  which  the  plaintiff  has 
ai>pealed  in  error  to  this  court. 

1.  The  Act  1794,  ch.  1,  §  29,  applies  only  to  civil 
suits,  and  if  a  witness,  being  duly  summoned  and  liable 
to  attend,  fail  to  attend  according  to  the  command  of  the 
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subjxBJiay  he  shall  forfeit  to  the  party  that  summoned  him 
one  hundred  and  twenty-five  dollars. 

By  the  33d  section  of  the  same  act,  a  witness  in  a 
"  criminal  prosecution  shall  appear  and  attend  until  dis- 
<*harged  by  the  State  or  the  party  at  whose  instance  he 
sliall  be  summoned;  and  in  default  thereof,  shall  forfeit 
and  pay  the  sum  of  two  hundred  and  fifty  dollars  for  the 
use  of  the  State. 

This  section  applies  in  the  present  case.  Tlie  judgment 
nisi  should  have  been  in  the  name  of  the  State,  and  for 
the  sum  of  two  hundred  and  fifty  dollars.  It  is  not  that 
any  sum  is  due  from  the  witnesses  to  either  party,  but 
it  is  a  penalty  to  enforce  his  attendance.  If  the  wit- 
ness be  summoned  for  the  accused  and  fail  to  attend, 
lie  incurs  the  penalty,  and  it  is  the  duty  of  the  attorney 
general,  in  a  proper  case,  to  enforce  it. 

It  is  a  higher  penalty  than  that  which  is  imposed  in  a 
similar  case,  in  a  civil  suit,  for  the  reason  that  the  public 
justice  and  the  defense  of  the  accused,  are  of  greater 
importance  tlian  any  matter  of  mere  private  pro- 
perty. It  is  not  to  the  interest  of  the  public  or  the  accu- 
sed, as  has  been  argued,  that  the  penalty  be  paid  to  him. 
It  is  his  interest  and  his  right  "to  have  compulsory  pro- 
cess for  obtaining  witnesses  in  his  favor ;"  Con.  Art.  I,  § 
9.  This  he  has  by  the  subpoena,  and  the  attachment  for 
contempt,  to  which  he  is  entitled.  It  is  the  latter  pro- 
ceeding only  that  can  enforce  the  attendance  of  the  unwil- 
ling witnesses.  Tlie  penalty  is  only  a  loss  and  inconveni- 
ence that  he  incurs  in  case  of  failure  to  attend. 

The  court  and  not  the  accused  should  have  control  of 
this  penalty,  the  better  to  enforce  upon  the  witness  obe- 
dience to  its  summons,  for  that  is  the  only  object  intend- 
ed to  be  attained.    If  the  penalty  were  under  the  control 
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of  the  accused,  we  might  suppose  many  cases  in  which 
it  would  result  in  inconvenience  and  public  prejudice. 
But  we  need  go  no  further  into  this  matter,  for  we  think 
that  the  construction  and  policy  of  the  statute  are  equally 
evident  and  proper. 

2.  This  proceeding  is  also  defective  in  practwe.  Tlie 
liability  incurred  by  a  witness  in  default,  is  several  in  its 
nature;  the  remedy  to  enforce  it  is  against  him  alone, 
and  it  cannot  be  united  with  a  proceeding  against  other 
witnesses  in  like  default.  It  is  a  case  of  misjoinder. 
Siate  vs.  Ldcy^  8  Humph.  R.  225. 

Let  the  judgment  be  affirmed. 


Corn  and  wife^  vs.  Brazelton. 

HvsBASD  AND  wiFX.  Dfc/oro/tofi.  Replevin,  In  an  action  of  repleTin  against  hos- 
band  and  wife,  if  the  declaradon  aver  that  both  defendants  took  and  detained 
the  property,  it  will  be  supported  by  proof  that  the  wife  toolc  and  detained  it  > 
and  so,  if  the  declaration  allege  that  the  wife  took  and  detained  the  property, 
a  judgment  may  thereon  be  rendered  against  both  the  wife  and  husband,  both 
being  sued. 

Arrest  of  judgment.  Supreme  court.  Act  q/'1862,  eh.  152,  §  7.  The  act  of 
1852,  ch.  152,  §  7,  which  declares  tliat  the  supreme  court  shall  not  arrest  judg- 
ments '*for  any  defect  or  imperfections  in  matters  of  form,**  applies  to  all  cases 
brought  into  the  supreme  court  after  the  act  went  into  effect,  though  the  suits 
may  hare  been  instituted  before  the  statute  was  enacted. 

Sams.  Pleading,  Praetiee,  A  plea  in  these  wordtt  "  Def *t  plead  not  guilty,** 
though  but  the  mere  name  of  a  plea,  and  might  be  treated  as  a  nuDity,  yet,  if 
the  plainftiir  take  issue  thereon,  it  is  a  waiver  of  the  objection,  and  the  judg- 
ment will  not,  because  of  the  defectiveness  of  the  plea,  be  arrested. 
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The  judgment  in  tins  case  was  rendered  at  the  Julj 
Term,  1851,  of  the  circuit  court  for  Franklin  county,  for 
the  plaintiff,  and  the  defendants  prosecuted  a  writ  of 
error. 

CoLYAB,  for  plaintiffs  in  error,  cited  Bac.  Abr.,  Baron 
and  Feme,  L;  7  Humph.,  236,  255. 

Carter  and  H.  L.  Tueney,  for  defendant  in  error. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

Tlie  action  is  replevin  for  two  ne'gro  slaves.  There 
was  judgment  for  the  plaintiff,  and  defendants  have 
appealed  in  error  to  this  court.  The  question  is,  did  his 
honor,  the  circuit  judge,  err,  in  overruling  the  motion  in 
arrest  of  judgment?    It  is  argued  that  he  erred. 

First:    Because  the  declaration  is  defective. 

Second :  Because  the  judgment  is  joint,  against  two, 
when  only  one  of  the  defendants  pleaded  to  the  action. 

Tlie  declaration  states,  that  "Benj.  W.  Com  and  Eliz- 
abeth, his  wife,  were  summoned  to  answer  Daniel  Braz- 
elton  of  a  plea,  wherefore  they  took  the  slaves  of  Daniel 
Brazelton,  and  unjustly  detained,"  &c.  It  avers,  "that 
the  said  Elizabeth  A.  Corn,  on,  &c.,  took  the  slaves,  money, 
i&c,  and  unjustly  detained  tlie  same,"  &c. 

Kow,  the  declaration  is  defective  in  this :  It  does  not 
aver  that  the  slaves  were  taken  and  detained  by  the  said 
defendants.  The  averment  refers  to  one  of  them  only. 
But  as  the  wife  could  not  take  and  detain  the  slaves  for 
herself,  for  her  possession  would  enure  to  the  benefit  of 
her  husband ;  and  as  he  is  liable  for  the  act  of  his  wife 
in  wrongfully  taking  and  detaining  the  slaves,  it  is  a  legal 
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conclusion  from  the  facts  stated,  that  the  husband  is  liable 
in  the  same  manner  as  if  he  had  done  the  act  himself. 
If  the  averment  were  that  both  defendants  took  and 
detained  the  slaves,  it  would  be  supported  by  proof,  that 
the  wife  took  and  detained  them ;  for  the  husband  is  liable 
for  the  wrongful  acts  of  his  wife.  The  objection,  there- 
fore, is  merely  formal,  and  that  is  no  longer  a  reason  iii 
arrest  of  judgment,  in  the  supreme  court.  Act,  1852, 
ch.  152,  §  7. 

This  statute  is  imperative,  tliat  this  court  shall  not 
arrest  a  judgment  "for  any  defect  or  imperfections  in 
matters  of  form;"  which,  by  law,  before  this  amend- 
ment, was  stiflScient  cause  in  arrest.  It  applies  to  all 
cases  from  the  time  it  went  into  effect,  though  the  suits 
may  have  been  instituted  before  the  statute  was  enacted. 
For,  its  terms  are  general,  and  apply  to  every  case  alike. 
It  affects  no  rights,  but  relates  exclusively  to  the  remedy, 
and  declares,  that,  ^^Tiereafter^^  a  defect,  in  matter  of 
form,  shall  be  no  cause  in  aiTest  of  judgment  in  this 
court. 

It  is  further  objected,  that  there  is  no  direct  averment 
in  the  declaration,  that  said  Elizabeth  was  the  wife  of 
Benj.  W.  Com.  We  think,  however,  that  the  averment 
is  in  substance,  made,  though  informally.  And  if  the 
fact  were  not  true,  it  was  matter  in  abatement. 

As  to  the  plea,  it  is  in  these  words :  "  Deft  plead 
not  guilty;"  on  which  the  plaintiff  joined  issue,  and 
there  was  a  verdict  that  the  defendants  were  guilty.  It 
is  the  mere  name  of  a  plea,  and  might  have  been 
stricken  out  by  the  court,  or  treated  as  a  nullity;  but 
it  is  taken  by  the  plaintiff  instead  of  a  plea,  or 
as  a  valid  plea,  and  that  is  a  waiver  of  the  objection. 
But    it  is  said  to  be  the  plea  of  one  defendant,  only. 
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If  this  were  so  it  would  vitiate  the  judgment,  which 
18  rendered  upon  a  verdict  against  the  two  defendants. 
It  was  treated  by  the  parties  as  the  plea  of  both  defen- 
dants,  and  that  is  the  fair  construction. 

Tlie  objection  is  a  mere  verbal  criticism,  not  to  be 
favored ;  but  if  that  were  the  test,  then  the  word  plead 
18  in  the  plural  form,    and  applies  to  both  defendants. 

Judgment  affirmed. 


Blanton  vs.  Vaxzant. 

TTsR  AND  Occupation.  TmanU  in  eommcn.  Partiet,  Where  one  of  ie?enl 
tenants  in  common  is  in  the  use  and  occupation  of  land,  all  his  co-teoaots 
fcust  join  in  an  action  against  him  to  recover  rent ;  one  cannot  sne  alone  for 
his  interest. 

Samk.  Same.  Action.  AttumpnL  The  acdon  of  assumpsit  is  the  proper 
remedy  to  recover  rent  due  from  one  tenant  in  oommon  to  his  co-tenants. 

This  was  an  action  of  assumpsit  in  the  circuit  court  of 
Franklin  county.  To  the  plaintiff's  declaration  the  defen- 
dant demurred,  and  the  demurrer  being  sustained,  the 
plaintiff  appealed  in  error. 

Carter,  for  plaintiff  in  error,  cited  1  Pick.  224 ;  5  Ihid^ 
290;  9  Ihid,  614;  12  Ibid,  120;  Bac.  Abr.  Tenancy;  1 
Swan,  386. 

CoLTAR,  for  defendant  in  error,  cited  Parker  vs.  Elder, 
11   Humph.   549. 


/  ■ 
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ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  action  is  assumpsit  for  the  use  and  occupation  of 
land.  The  defendant  demurred  to  the  declaration,  and 
the  judgment  thereon  being  in  his  favor,  the  plaintiff  has 
appealed  in  error  to  this  court. 

The  case  is  this:  Isaac  Yanzant  died,  seized  of  a  tract 
of  land,  on  which  there  were  valuable  improvements, 
and  the  same  descended  to  his  children,  ten  in  number, 
his  heirs  at  law.  The  plaintiff's  wife  and  the  defen- 
dant are  two  of  said  heirs,  and  as  such,  have  an  in- 
terest in  the  land.  The  defendant  was  in  the  exclusive 
use  and  occupation  of  the  land  and  premises  for  the 
year  1849,  by  mere  permission  of  the  other  heirs,  with- 
out any  contract  except  that  which  the  law  will  imply- 
Now  this  action  is  instituted  by  one  of  the  heirs  to 
recover  his  portion  of  a  reasonable  rent  for  the  use  and 
occupation  of  the  premises;  and  the  question,  whether 
one  of  several  tenants  in  common,  can  maintain  an 
action  against  another,  in  such  case  without  joining  the 
other  tenants  as  plaintiffii  in  the  action. 

At  the  common  law,  one  tenant  in  common,  could 
not,  in  general,  maintain  an  action  ex  cantrcujtu  against 
a  co-tenant.  He  could  not  maintain  an  action  against  a 
co-tenant  for  a  portion  of  the  rent,  or  for  use  and  occu- 
pation, which  is  of  the  same  nature.  His  remedy  is  by 
bill  in  equity.  But  in  the  case  of  a  personal  chattel,  or 
of  timber  severed  from  the  land,  if  one  tenant  in  com- 
mon, by  a  sale  thereof,  convert  the  thing  into  money,  the 
joint  interest  is  severed,  and  he  is  liable  to  the  otlier  in 
an  action  for  money  had  and  received.  W/ieeler  vs.  IIo7m, 
Waies'  R.  208 ;  Martin  vs.    Knmolly,  8   Tenn.    R.    145 ; 
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MiUer  vs.  Miller^  9  Pick  R.  34;  Sherman  vs.  BaUowe, 
8  Cowen  E.,  314. 

While  the  relation  of  tenancy  in  common  continues, 
each  has  the  same  right  to  the  possession  and  the  rents 
and  profits,  as  the  other.  The  possession  of  the  one  is 
the  possession  of  the  other ;  and  therefore,  Mr.  Kent  says 
the  mere  occupation  of  the  premises  by  one  joint  tenant 
or  tenant  in  common,  would  not  of  itself,  at  common  law, 
have  entitled  his  co-tenant  to  have  called  him  to  an 
account.  He  must  have  stood  in  the  relation  of  a  bailiff 
or  receiver,  in  order  to  be  rendered  responsible.  But  the 
statute,  4  Anne,  ch.  16,  rendered  joint  tenants  and  tenants 
in  common  liable  in  account  as  bailiffs,  for  receiving  more 
than  their  just  share.    4  Kent.  Com.,  369. 

The  statute  entitled,  ^'  an  act  for  the  amendment  of  the 
law  and  the  better  advancement  of  justice,"  was  in  force 
in  North  Carolina,  (vid.  Judge  Martin's  Collection  of 
English  Statutes,  394,)  and  we  consider  that  a  number 
of  its  provisions,  including  that  before  cited,  are  in  force 
in  this  State.  This  statute  gives  the  remedy  at  law; 
without  it,  the  remedy  was  only  in  equity  during  the 
continuance,  as  here,  of  the  tenancy  in  common.  The 
action  of  account  is  an  absolute  remedy,  and  is  entire- 
ly superceded  by  other  actions,  and  principally  by  the 
equitable  action  of  assumpsit.  The  action  of  assumpsit 
is  the  proper  remedy  in  the  present  case;  but  as  the 
tenancy  in  common  still  continued  to  exist,  and  the 
defendant  held  possession  of  the  premises  in  his  charac- 
ter of  tenant  in  common,  it  must  follow  that  he  is 
liable  to  the  joint  action  of  his  co-tenants,  who  have 
an  interest  in  common  in  the  premises.  Tlie  remedy 
must  conform  to  the  nature  of  the  right;  and  as  that 
is  a  joint  interest,  so  the  remedy  must  be  joint.    The 
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possession  of  defendant  was  no  ouster  of  his  co-tenants, 
but  consistent  with  their  common  rights ;  and  it  is  very 
clear  that  unless  there  has  been  a  severance  of  the 
common  interest,  no  action  between  the  parties  in  rela- 
tion to  it,  can  be  several. 

The  case  of  Parker  vs.  Elder ^  11  Humph.  R.,  546, 
is  different  from  this,  in  many  respects.  In  that  case, 
several  had  a  joint  interest  in  a  fund  in  the  hands  of 
the  defendant;  one  of  them  was  paid  his  share,  and 
that  was  held  to  be  a  severance  of  the  joint  interest 
in  the  fund,  so  as  to  entitle  the  others  to  a  separate 
remedy. 

Bit  here  the  joint  interest  continues;  no  act  of  sev- 
erance has  been  done;  and  it  must  follow,  that  the 
remedy  to  enforce  it  must  be  joint. 

Let  the  judgment  be  affirmed. 


Huff  w.  The  State. 

Gajiino.  HGm  racing.  Betting  upon  a  hone  race  which  is  not  run  Upon  a  path 
kept  according  to  the  statutes  for  the  purpose  of  turf  racing,  is  an  indictable 
offense.  A  race  path,  within  the  meaning  of  the  statutes  which  legalise  hone 
rmcing,  is  such  as  is  kept  under  a  license,  and  the  payment  of  an  annual  tax  to 
the  State. 

The  defendant  was  presented  for  the  oflfense  of  gam- 
ing, and  upon  the  facts  stated  in  the  opinion,  was 
convicted,  and    judgment  accordingly   rendered   against 
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him  in  the  circuit  court  for  Giles  county,  at  its  April 
Term,  1852,  Maetin,  Judge,  presiding;  whereupon  he 
appealed  in  error. 

Jones  and  Brown,   for  plaintiff  in  error. 

Attorney  General,   for  the  State. 

Caruthers,  J.,  delivered  the  opinion  of  the  court* 

The  plaintiff  in  error  was  indicted  and  convicted  for 
betting  on  a  horse  race  in  the  county  of  Giles.  The 
circuit  court  overruled  a  motion  for  a  new  trial,  and 
appeal  in  error  to  this  court.  It  is  insisted  that  the 
facts  do  not  make  out  a  case  of  gaming,  but  that  it 
falls  under  the  exemption  of  the  acts  of  1820,  ch.  5; 
and  1833,  ch.  10,  §  1.  Tlie  first  act  excepts  betting  on 
"  turf  racing,"  from  the  penalties  of  gaming.  In  con- 
sequence of  some  uncertainty  in  the  meaning  of  this 
term,  the  Legislature,  in  1833,  gave  a  definition  of 
turf  racing.  They  say :  "All  horse  racing,  withott  regarf 
to  the  distance  which  may  be  run,  where  the  same  is 
run  upon  a  tract  or  path,  made  or  kept  for  the  pur- 
pose of  horse  racing,  rfiall  be  deemed  turf  racing." 

Before  this  statutory  definition,  a  turf  was  understood 
to  apply,  only  to  a  tract  at  least  one  mile  long.  But 
the  legislature  have  the  power  to  make  or  change  the 
meaning  of  words  *  as  they  please ;  their  defijiitions  are 
binding  on  all,  and  cannot  be  gainsaid.  So,  betting  on 
a  turf  race,  according  to  this  definition,  is  not  indict- 
able. Was  this  race  run  upon  a  "tract  or  path,  made 
or  kept  for  the  purpose  of  horse  racing?"  We  think 
with  the  court  and  jury  below,  that  it  was   not.     Tlie 
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proof  BbowB,  that  it  was  a  tract  made  and  kept  up 
occasionally,  by  the  neighbors,  in  a  field  of  defendant's, 
and  only  so  kept  and  nsed  when  they  would  make  a 
race  for  their  own  sport.  It  was  not  a  tract  kept  for 
regular  periodical  racing.  These  kind  of  tracts  can  only 
be  kept  under  license,  and  the  payment  of  an  annual 
tax  to  the  State,  as  for  a  "privilege,"  of  one  hundred 
dollars ;  Act,  1848,  ch.  161,  §  9.  The  words  are:  "Upon 
the  privilege  of  keeping  a  tract  for  turf  racing,  one 
hundred  dollars."  Now,  it  would  seem  inevitably  to 
foUow^,  that  if  this  were  such  a  tract,  as  is  defined  by 
the  act  of  1883,  and  which  it  must  be,  to  exempt  the 
defendant  from  the  oflfence  of  gaming,  then  he  is  liable 
to  the  severe  penalties  of  the  revenue  laws,  for  keep- 
ing it  up  for  racing,  without  taking  out  license  for  the 
privilege.  This  is  an  evil  and  corrupting  practice,  pro- 
moting idleness  and  dissipation,  poisonous  to  public  mor- 
als, and  ought  to  be  suppressed.  Remove  the  stimu- 
lus of   betting,  and  the  practice  will  cease. 

We  have  examined  the  charge  of  the  circuit  judge, 
and  consider  it,  taken  altogether,  an  exposition  of  the 
law  on  the  subject,  which  is  substantially  correct. 

The  judgment  will  be  affirmed. 
19 
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LOUIBVILLB  AND  NaSHVILLB  BbAITGH  TuENPIKE   CoMPANY  VS, 
N AflHVILLB  AlO)   KENTUCKY  TuENPIKE   CoMPANY. 

CoRPOBATiON.  Ckarttr-^continu;Hon  of.  The  fifth  section  of  the  charter  of 
the  NaehTiUe  and  Eentacky  tampike  company,  provides  that  the  oompiay 
'*  may  establish  toll  gates,  not  exceeding  seyen  in  number,  at  such  points  ai 
the  directors  may  designate/*  Under  tliis  provision,  the  directors  have  power 
to  establish  any  number  of  gates  less  than  seven.  And  though  the  charter 
of  the  company  confers  and  imposes  the  same  rights  and  duties  as  those  stated 
in  the  charter  of  the  Franklin  turnpike  company,  ( the  serenth  and  tenth  sec* 
tions  of  which  charter  limit  the  number  of  gates  to  two  for  the  first  seven 
miles,  and  to  one  at  and  for  every  succeeding  five  miles,)  yet  as  the  provisloiu 
of  the  two  charters  are  dissimilar  and  inconsistent,  with  reference  to  the  loca- 
tion of  gates,  and  cannot  stand  together,  that  of  the  Nashville  and  Kentucky 
turnpike  company  must  prevail 

Sams.  DUeretionary  pdoer  conferred  upon  the  corporaton — how  determiMd, 
Where  the  charter  vests  the  corporators  with  discretionary  power  in  reference 
to  the  exercise  of  a  particular  right,  and  in  the  exercise  of  the  discretion  so 
conferred  they  make  an  election,  this  election  is  final  and  conclusive.  Kotwith- 
standing  this  is  so,  however,  the  corporation  may,  if  it  choose,  abandon  the 
use  or  enjoyment  of  the  right  secured  by  the  election,  if  no  detriment  there- 
by accrues  to  the  public. 

This  was  a  bill  filed  in  the  chancery  court  at  Nasli- 
ville,  upon  the  facts  and  for  the  purpose  stated  in  the 
opinion.  At  the  November  Term,  1851,  there  was  a  decree 
for  the  respondent,  and  the  cc  mplainant  appealed. 

Trimble  and  Meios,  for  complainant. 

EwiNo  &  Cooper,  for  respondent. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  abate  an  alleged  nuisance  erect- 
ed by  defendants  to  the  prejudice  of  the  plaintiff's  fran- 
chise. The  chancellor  dismissed  the  bill,  and  the  plain- 
tiffs appealed. 

These  are  incorporated  turnpike  companies.  The  defen- 
dant's was  chartered  in  1836,  and  the  road  was  completed 
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and  toll  gates  erected  thereon,  denominated  1,  2,  3,  4,  5 
and  6,  before  the  plaintiff's  was  chartered  in  1846. 

The  defendant's  road  intersects  with  the  Gallatin  and 
Nashville  turnpike  road,  at  a  point  ten  miles  north  of 
Nashville.  From  this  terminus  north  one  mile,  is  gate 
No.  1;  then  at  four  miles  from  No.  1,  is  gate  No.  2;  at 
four  miles  further  is  gate  No.  3.  In  1846,  gate  No.  3 
was  consolidated  with  gate  No.  2,  and  toll  taken  at  No. 
2  for  both,  from  persons  liable  to  pay  at  both. 

The  plaintiff's  road  is  ten  miles  long,   extending   from 
White's  creek  turnpike,  with   which   it  intersects,   in   a 
northerly  direction,  to  defendant's  road,  and  intersects  it 
at  a  point  two  miles  from  its  southern  terminus.     From 
this  point  to  Nashville  it  is  twelve  miles  on  either  road, 
the  distance  being  the  same.    The  plaintiff  has  the  right 
under  its  charter,  to  erect  two  gates;  it  has  erected  but 
one;  near  its  southern   terminus,    coming  from   there   to 
Nashville,  there  is  one  other  gate  on  White's  creek  turn- 
pike, making  two  gates  on  this   route   from   said  twelve 
mile  point.    On  defendant's  road  is  gate  No.  1 ;  and  then 
on  the  Nashville  and  Gallatin  road  are  two  gates,  making 
three  gates  on  this  latter  route  from  the  twelve  mile  point 
to  Nashville.    The  effect   of  which  was,  that  nearly  all 
the  travel  quit  the  defendant's  road  and  went  upon  the 
plaintiff's  road,  greatly  to  the  injury  of  the  defendant. 

To  avoid  this  injury,  and  to  place  the  roads  upon 
equality,  the  defendants  erected  gate  No.  7,  at  about 
one  quarter  of  a  mile  north  of  the  twelve  mile  point, 
that  is,  north  of  said  junction,  and  opened  gate  No.  1. 
No'w  there  are  but  two  gates  on  either  route  from  that 
point  to  Nashville.  But  before  No.  7  was  erected,  that 
is,  in  1849,  gate  No.  1,  was  removed  by  defendants, 
and    erected  at  a  point    about   one   quarter  of  a    mile 
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north  of  said  junction.  It  was  soon  afterwards  restored 
to  its  former  position,  left  open,  and  gate  No.  7  erected 
a  little  further  north,  at  the  point  before  stated.  The 
gate  No.  7  is  the  alleged  nuisance,  which  the  plaintiff 
geeks  to  abate.    See  the  following  diagram: 


ashTilIe. 
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Counsel  for  the  plaintiff  insists  that  defendant  has 
no  right  to  erect  gate  No.  7,  that  it  is,  in  effect,  a 
mere  removal  of  gate  No.  1.  That  having  elected  to 
erect  but  six  gates,  and  located  No.  1  as  before  stated, 
the  defendant  is  concluded,  and  has  no  power  under 
its  charter,  to  change  that  election,  or  to  remove  any 
of  its  gates. 

In  defendant's  charter,  §  5,  it  is  provided  ^^that  said 
corporation  may  establish  toll  gates,  not  exceeding  seven 
in  number,  at  such  points  as  the  directors  may  desig- 
nate." This  is  a  right  to  which  the  defendant  is  enti- 
tled. It  may  erect  a  less,  but  not  a  greater  number  of 
gates,  as  its  rights  and  interests  may  seem  to  authorise 
and  require.  And  so  as  to  the  location  of  the  gates ; 
that  is  left  to  the  discretion  of  the  directory.  It  is  a 
distinct  and  substantive  provision  in  its  charter,  not 
controlled  by  the  provisions  in  the  Franklin  Turnpike 
Charter,  (which  is  incorporated  ih  this,)  on  the  same 
subject,  ^  has  been  insisted  upon  in  argument.  The 
p^visions  in  the  two  charters  in  this  respect,  are  not 
similar,  or  consistent,  and  canuot' stand  toggether.  The 
defendant's  charter  confers  and  imposes  upon  it,  the  same 
rights  and  duties  as  those  stated  in  the  charter  of  the 
Franklin  Turnpike,  except  as  otherwise  provided  for  in 
defendant's  charter.  The  discretion  to  locate  gates  is  one 
of  the  excepted  provisions. 

As  to  the  election  insisted  upon,  we  do  not  think  it 
applies,  as  to  the  number  of  gates.  It  is  very  reason- 
able to  suppose  a  case,  where  the  whole  number  per- 
mitted, would  not  be  desirable,  but  only  an  expense, 
and  render  the  stock  less  profitable.  And  yet,  the 
owners  having  constructed  the  road  and  performed  their 
undertaking  with    the    public,  .  are    entitled,    should    it 
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become  their  interest  to  do  so,  to  increase^  the  nxunber 
of  gates  to  the  ntimber  permitted  in  their  charter. 
They  should  not  be  held  to  have  abandoned  their  rights 
because  it  was  not  to  their  interest  for  a  time  to  use 
and  enjoy  them.  As  to  the  looation  of  the  gates,  we 
have  seen  that  defendant  has  a  discretion  as  to  that; 
it  may  elect  in  its  discretion,  to  locate  them  at  one 
point  or  another. 

But  the  election  being  made,  the  discretion  is  deter- 
mined, and  the  gates  become  fixed  and  immovable.  In 
such  case,  the  doctrine  of  election  applies  in  full  force. 
The  defendant  has  been  permitted  to  locate  its  gates 
at  its  discretion ;  to  that  it  was  entitied.  But  the  char- 
ter does  not  permit  it  to  change  their  location;  it  is 
to  the  interest  of  the  public  that  they  be  permanent; 
,and  in  cases  of  election  the  rule  is,  ^^  if  a  person  once 
determines  his  election,  it  shall  be  determined  forever." 
Com.  Dig.,  tifle,  "election,"  oh.  2;  Co.  Litt,  145,  a.; 
State  vs.  Tv/mpike  Co.^  10  Con.  R,  163;  Ihmmkejh. 
VB.  Hamner^  12  Con.  E.,  864;  Oriffin,  vs.  i/mt,*18  5- 
B.,  897.      /f^-^^...    ^f/. 

But  we  do  not  thin^  that  the  case  is  a  removal  of 
tiie  gate  No.  1,  but  the  location  of  gate  Ko.  7.  There 
is  no  question  that  gate  No.  7  was  erected  and  located 
to  prevent  the  monopoly  of  all  the  travel  on  the  plain- 
tiff's  road.  The  attempted  removal  of  gate  No.  1  was 
intended  to  accomplish  the  same  object. 

There  being  now,  an  equal  number  of  gates  on  the 
two  roads,  the  travel  will  probably  be  equally  divided, 
and  the  plaintiff's  monopoly  will  cease.  Of  this,  it  has 
no  right  to  complain,  if  the  defendant  had  the  right  to 
locate  gate  No.  7;  and  we  have  seen,  that  under  its 
charter,  it  had  that  right.    It  also  has  the  right  to  open 
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gate  No.  1.,  which  it  probably  will  continne  open, 
until  plaintiff  erects  its  gate,  No.  2,  which  it  has  the 
right  to  do  under  its  charter.  For,  it  is  observable, 
that  in  its  bill  it  claims  this  right,  though  it  has  elected, 
80  far  at  least,  to  erect  but  the  one  gate.  It  consid- 
ers that  it  is  not  concluded  by  that  election,  and  we 
think  correctly;  for  it  is  not  a  subject,  as  we  have 
seen,  to  which  the  doctrine  of  election  will  apply. 
Let  the  bill  be  dismissed. 


Walesb  v8.  Thb  Statb. 

QAimni.  The  jury,  upon  the  trial  of  a  defendant  ch^ged  with  gandngi  render* 
ed  the  foDowing  special  verdict:  "We  find  that  the  defendant,  irith  some 
iiz  or  more  other  gentlemen,  played  at  a  game  eaUed  ten  puis,  or  handicap^ 
In  this  game  no  one  pkyed  to  beat  any  other  gentlemani  bnt  each  one  had 
assigned  to  him  a  certain  number  of  pms  to  get,  with  a  certain  number  of  ballsi 
some  more  and  some  less,  according  as  they  were  considered  good  or  bad 
pbjers.  If  the  player  did  not  get  the  nnmber  of  pfais  siwigned  him,  he  was 
to  treat  to  a  bottle  of  champaigne.  The  defendant  did  play  in  this  game  hi 
M anry  oonnty,  in  less  than  wx  months  preceding  the  finding  of  this  presentment, 
and  did  sometimes,  on  fiuUng  to  get  the  number  of  pins  allotted  to  him,  treat 
to  a  bottle  of  champaigne,  and  sometimes  he  did  not.  It  was  agreed  by  the  * 
parties  at  the  commencement  of  the  playing,  that  the  treat  was  a  Tolnntary 
thing,  and  no  one  need  to  do  so  unless  he  was  peifectly  willing.  The  jury 
farther  find,  that  the  defendant  and  the  otiier  gentlemen  engaged  m  this  play, 
did  not  belieye  it  to  be  gammg."  ffddj  that  these  feuotB  constituted  the  ofi'ense 
of  gaming. 

Upon  the  special  verdict  rendered  in  this  case,  and 
which  is  set  out  in  the  opinion,  the  circuit  court  for 
Maury  county,  at  the  May  Term,  1852,  Mabtin,  Judge^ 
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presiding,  rendered  judgment  against  the  defendant,  and 
he  appealed  in  error. 

M.  S.  Fbierson,  for  plaintiff  in  error,  cited  ITie  State 
vs.  Smithy  Meigs'  Kep.  101,  as  defining  gaming,  and  the 
following  authorities  to  show  that  the  facts  stated  in  the 
special  verdict  do  not  bring  this  case  within  the  defini- 
tion of  the  offense  as  stated  in  Ths  State  vs.  Smith;  Sto. 
Coh.  §§  665-6;  1  Maule  &  Selwyn,  500;  1  Pothier  Obi. 
§§  1,  5;  12  Johns.  Kep.  190,  397;  2  Kent,  477;  4  Bing. 
E.  658 ;  5  M.  &  W.,  82 ;  2  Humph.,  131 ;  11  Humph.  553. 

Attorney  Generax,  for  the  State. 

Caruthers,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  presentment  for  gaming.  The  jury  found  a 
special  verdict  in  these  words :  "  We  find  that  the  defen- 
dant, with  some  six  or  more  other  gentlemen,  played  at 
a  game  called  ten  pins,  or  handicap.  In  this  game  no 
one  played  to  beat  any  other  gentleman,  but  each  one 
had  assigned  to  him  a  certain  number  of  pins  to  be  got 
with  a  certain  number  of  balls,  some  more  and  some  less, 
according  as  they  were  considered  good  or  bad  players. 
If  the  player  did  not  get  the  number  of  pins  assigned 
him,  he  was  to  treat  to  a  bottle  of  champaigne.  The 
defendant  did  play  at  this  game,  in  Maury  county,  in 
less  than  six  months  preceding  the  finding  of  this  present- 
ment, and  did  sometimes,  on  failing  to  get  the  number  of 
pins  allotted  to  him,  treat  to  a  bottle  of  champai^e,  and 
sometimes  he  did  not.  It  was  agreed  by  the  parties  at 
the  commencement  of  the  playing,  that  the  treat  was  a 
voluntary  thing,  and  no  one  need  to  do  so  unless  he  was 
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perfectly  willing.  The  jury  further  find,  that  the  defen- 
dant and  the  other  gentlemen  engaged  in  this  play^  did 
not  believe  it  to  be  gaming." 

The  circuit  judge  decided  that  the  facts  found  by  the 
jury  made  out  a  case  of  gaming,  and  pronounced  judg- 
ment accordingly.  .  Defendant  appealed  to  this  court. 

What  is  gaming?  It  is  defined  by  the  Act  of  1799, 
ch.  8,  §  2,  to  be  a  playing  ^'  at  any  match  or  matches  at 
cards,  dice,  billiards,  or  any  other  game  of  hazard  or 
address,  for  money  or  other  valuable  thing,"  By  the 
same  section  to  "encourage  or  promote,"  is  the  same 
offense;  and  so  is  betting  upon  such  hazards,  by  subse- 
quent acts.  But  this  offense  being  a  misdemeanor,  all 
persons  who  aid,  encourage,  advise  or  promote  them, 
would  be  principal  offenders  by  the  principles  of  the 
common  law,  without  any  statute  on  the  subject. 

In  the  case  of  The  State  vs.  Smithy  2  Yer.  272,  the 
court  lay  down  several  rules  on  this  subject,  well  worth 
attention,  and  settle  the  definition  of  the  offense  very 
clearly.  The  evils  of  gaming  are  there  depicted  by  Judge 
Catron  in  their  true  colors,  and  are  well  calculated  to 
impress  upon  all  judges,  legislators  and  good  citizens,  that 
it  is  an  important  duty  to  do  all  in  their  power  to  expel 
it  from  society,  as  a  practice  productive  of  the  most 
alarming  evils,  and  destructive  of  the  morals  of  the  com- 
munity. It  is  not  intended  to  brand  this  particular  case 
with  odium,  but  the  example  is  the  worse  because  it  tends 
to  take  off  the  disgrace  of  gambling,  and  engenders  a 
passion  for  the  vice  in  circles  it  would  never  enter,  if 
left  to  its  own  low  and  degraded  haunts.  But  where  the 
livery  of  gentlemen  is  thrown  upon  it,  there  is  no  securi- 
ty against  its  ravages.  The  most  promising  youths  of  the 
land  are  taken  in  its  snares,  and  become  victims   of  the 
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absorbing  passion.  It  is  the  mother  of  intemperance,  idle- 
ness, and  numberless  concomitant  evils.  It  undermines 
morals,  industry  and  honesty.  No  man's  sons  are  secure 
where  it  prevails  in  the  circles  in  which  they  move. 
Those  virtues  and  habits  which  lie  at  the  foundation  of 
private  happiness  and  public  prosperity,  all  fall  before 
this  fell  destroyer.  Gentlemen  should  give  no  countenance 
to  a  practice  fraught  with  such  fearful  consequences.  It 
stands  next  to  intemperance,  which  it  generally  accom- 
panies, in  its  baneful  influences  upon  society.  The  legis- 
lature, being  deeply  impressed  with  the  necessity  of 
eradicating  this  vice,  has,  from  time  to  time,  accumula- 
'  ted  these  statutes  on  the  subject,  as  evasions  and  new 
devices  would  spring  up.  It  is  not  supposed  that  many, 
who  yield  to  the  indulgence  for  sport  and  amusement, 
and  certainly  not  in  the  case  before  us,  as  appears  by 
the  special  verdict,  have  any  criminal  or  unworthy 
motive,  or  would  do  any  thing  they  considered  diahon- 
orable.  It  is  often  thoughtlessly  done,  without  any  just 
consideration  of  the  baneful  consequences.  But  then  it 
is  the  object  of  the  law  to  act  upon,  and  suppress  the 
offense  through  the  offender.  In  its  mandates,  it  is  no 
respecter  of  persons,  and  looks  not  to  the  motives. 

The  only  question  is:  Was  this  a  case  of  unlawful 
gaming?  We  think  it  very  clear  that  it  was.  It  was 
a  risk  of  a  bottle  of  wine  upon  a  hazard,  whether  he 
knocked  down  the  number  of  pins  designated  or  not. 
It  was  not  a  bet  with  any  particular  individual,  but 
with  the  whole  company.  So,  the  game  was  to  go 
around  from  one  to  another;  each  was  to  treat  if  he 
failed  to  come  up  to  the  requisition  of  the  assessors,  as 
they  were  called.  It  would  certainly  be  gaming,  for 
two  or  more  persons  to  determine,  by  the  chance  of  a 
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game  at  ten  pins,  who  should  pay  the  boy  for  setting 
up  the  pins,  or  who  should  treat,  as  much  as  if  the 
game  amount  was  staked  up  and  won  and  lost  upon  the 
game.  All  these  contrirances  are  regarded  and  intended 
as  evasions  of  the  law,  and  cannot  be  tolerated.  The 
law  is  founded  on  a  principle  which  must  be  sustained. 
It  prohibits  any  game,  or  match  of  hazard  and  address, 
by  which  something  can  be  obtained  for  nothing.  Any 
attempt,  by  artifice,  to  evade  the  plain  enactment,  is 
regarded  by  the  courts,  as  an  aggravation  of  the  offense. 
But  it  is  said  in  this  case,  that  the  looser  was  not 
compelled  to  pay,  but  that  it  was  to  be  voluntary. 
This  can  make  no  difference;  it  did  not,  in  the  least, 
change  his  condition;  because,  without  such  an  agree- 
ment he  was  not  bound  to  pay,  as  the  law  declares  all 
gambling  debts  void,  and  not  recoverable.  The  com- 
pany also  agreed,  say  the  jury,  that  the  transaction  should 
not  be  regarded  as  gaming^  and  that  the  parties  did  not 
00  consider  it.  Parties  engaged  in  an  unlawful  practice 
cannot  change  its  character  by  giving  it  a  new  name, 
or  by  any  agreement  of  their  own.  The  question  still 
remains,  how  does  the  law  regard  it? 
The  judgment  of  the  circuit  court  will  be  affirmed. 
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and  release  the  sheriff  from  his  liability,  and  the  pro- 
perty from  the  custody  of  the  law;  in  which  case,  the 
original  owner  would  have  the  power  to  make  a  yalid 
sale  of  it.  But  such  waiver  must  be  distinctly  and 
clearly  proved.  It  is  not  enough  to  produce  this  effect, 
that  another  fi.  fa.  was  issued,  which  the  sheriff  re-lev- 
ies upon  the  same  property,  and  makes  his  sale  upon 
it.  He  had  a  perfect  right  to  sell,  by  virtue  of  the 
title  vested  in  him  by  the  first  levy,  without  any  exe- 
cution; or,  he  might  have  retained  the  first  execution 
and  sold  under  it  during  the  term  to  which  it  was 
returnable,  or  after  the  term,  when  it  was  fvmstus  officio. 
The  issue  of  an  aliaa^  or  another  order  of  sale,  was  not 
necessary  to  continue  his  right  under  the  previous  levy. 
Even  the  taking  of  a  delivery  bond,  on  a  levy  afterwards 
made  on  the  same  execution,  or  an  alias^  without  forfei- 
ture, would  not  be  a  waiver  of  his  title,  or  a  forfeiture 
of  his  right  to  sell  under  the  first  levy.  Lester's  case, 
4  Hum.,  383.  The  issuance  and  use  of  the  last  execu- 
tion was  merely  nugatory  and  useless;  at  least,  it  did 
not  affect  his  right  to  the  property  derived  from  his 
original  levy,  which  related  to,  and  bound  the  property 
from  the  test  of  the  first  execution,  on  the  second  Mon- 
day in  July,  1850. 
Let  the  judgment  of  the  circuit  court  be  affiirmed. 
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Guild  vs.  Baldbidge. 

X18TAKI.    Whmmoneypaidund^arnitUJieof/actsmayberecovtr^  When 

mcmey  is  paid  to  another  under  the  influence  of  a  miatake,  that  ia,  upon  the 
suppoeition  that  a  specific  fact  is  true  which  would  enUtle  the  other  to  the 
money,  but  which  fitct  is  untrue,  and  the  money  would  not  have  been  paid  if 
the  &ct  had  been  known  to  the  payer,  an  action  will  lie  to  reoorer  it  back, 
and  this  right  proceeds  upon  the  ground  that  the  plaintiif  has  paid  money 
which  he  was  under  no  obligation  to  pay,  and  which  the  parly  to  whom  it  was 
paid  has  no  right  either  to  receive  i^^si^aipr  The  party  to  whom  the  pay- 
ment  has  been  made  cannot  resist  the  recovery  upon  the  ground  of  the  plain- 
tiif *8  negligence  in  arailing  himself  of  the  means  of  knowledge  within  his 
reach,  nor  upon  the  ground  that  at  the  time  of  payment  the  plaintiff  may 
have  entertained  and  expressed  a  vague  beliefs  resting  on  no  evidence  and 
amounting  to  nothiug  like  conviction  or  moral  certainty,  that  the  ft^ot  existed 
which  would  exempt  him  from  the  payment,  nor  upon  the  ground  that  the 
pUunilff  had  had  knowledge  of  the  fact,  if  it  has  been  forgotten,  as  forgetful- 
ness  of  a  fact  is  ignorance  of  such  fact ;  the  plainti£^  who  has  thus  paid  money, 
may,  however,  be  repelled  upon  the  ground  that  ii^ury  or  injustice  would  be 
done  the  defendant  in  the  particular  case,  were  the  plaintiff  permitted  to 
recover ;  e.  g.  where  the  money  is  paid  not  to  the  original  creditor  of  the  party 
paying,  (whose  debt  had  been  previously  satisfied,)  but  to  a  creditor  of  his, 
who  received  the  money  in  good  faith,  ignorant  of  the  mistake  and  in  saUsfao- 
tion  of  a  just  demand,  and  who  in  consequence  of  sudi  payment  may  have 
waived  or  lost  his  remedy  against  his  debtor. 

This  was  an  action  tried,  upon  the  facte  stated  in  the 
opinion,  at  the  February  Term,  1862,  of  the  circuit  court 
for  Sumner  county,  Maney,  Judge,  presiding.  There  was 
judgment  for  the  defendant  and  the  plaintiff  appealed 
in  error. 


GtJiLD,  for  himself. 

Head,  for  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a'  justice  of  the  peace 
of  Sumner  county,  on  the  2l8t  of  September,  1850,  by 
Guild    against  Baldridge,    to  recover   money  alleged  to 
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have  been  paid  by  tbe  former  to  tlie  latter,  without 
knowledge,  at  the  time,  of  the  true  state  of  the  facte. 
The  case  was  taken  by  appeal  to  the  circuit  court, 
where  a  trial  was  had,  and  verdict  and  judgment  ren- 
dered in  favor  of  the  defendant 

It  appears  from  the  proof,  that,  in  the  year  1842, 
Guild  purchased  from  one,  P^vid  Manning,  a  number  of 
cedar  logs,  for  which  he,  in  part,  paid  said  Manning, 
and  took  his  receipt,  bearing  date,  July  23,  1842. 

It  further  appears  that  some  years  afterwards,  one  War- 
ner, a  constable  of  Sumner  county,  had  in  his  hands, 
certain  executions  against  said  Manning  and  his  sureties, 
in  favor  of  the  clerk  of  the  chancery  court  of  said  county; 
the  proceeds  of  which,  in  whole  or  part^  were  to  be 
paid  over  to  the  defendant,  Baldridge.  Manning,  it 
seems,  had  promised  the  constable  to  let  Guild  have 
cedar  logs  to  discharge  the  executions.  The  matter  was 
permitted  to  slumber  for  some  considerable  length  of 
time,  without  any  step  to  enforce  satisfaction  of  said 
executions.  At  length,  Manning  having  died  insolvent, 
the  officer  was  urged  by  Baldridge  to  proceed  to  collect 
the  money  upon  said  executions ;  and  the  latter  having 
understood  that  Manning,  in  his  lifetime,  had  let  Guild 
have  some  cedar  timber,  called  on  him,  and  informed 
him  of  the  promise  of  Manning,  that  the  money  should 
be  paid  over  to  the  officer  in  satisfaction  of  said  exe- 
cution. Guild  replied  to  tlie  officer  that  he  thought  he 
had  paid  the  money  to  Manning  at  the  time  he  got 
the  logs ;  but  if  he  had  not,  he  would  pay  it  to  him. 
The  matter  rested  in  this  way  for  some  time.  At  the 
request  of  Baldridge  that  the  matter  should  be  closed, 
the  officer  again  called  on  Guild,  who  answered  as  before, 
that  he  thought    he  had    paid  Manning    when  he   got 
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the  logs,  but  had  notliing  to  show  payment,  and  if  he 
had  not  paid  it  he  woilld  pay  the  officer.  The  officer 
informed  Baldridge  of  what  had  passed  between  him 
and  Gnild.  Finally,  Saldridge  insisted  that  the  matter 
shonld  be  settled,  and  the  officer  procured  Gnild  to  go 
to  the  office  of  Baldridge.  He,  there,  again  repeated,  in 
the* presence  of  Baldridge,  tliat,  "he  believed  he  had 
pa]i^  the  debt,  but  th^  he  had  nothing  to  show  pay- 
ment; and  as  Manning  was  dead,  he  would  have  no 
bad  feelings  about  it,  and  rather  than  have  them,  he 
would  pay  it  again."  He  then  gave  his  note  to  Bald- 
ridge for  the  amount,  which  was  afterwards  paid.  Some 
time  before  the  present  suit  was  commenced,  Guild 
found  Manning's  receipt,  and  presented  it  to  Baldridge, 
and  insisted  that  the  latter  should  refdnd  the  money  to 
him;  Baldridge  said  he  would  consider  it,  but  finally 
&iled  to  do  so. 

The  court,  in  substance,  charged  the  jmy,  that  if  the 
plaintiff,  believing  that  he  had  paid  the  debt  to  Manning, 
but  choosing  to  pay  it  again,  rather  than  be  supposed 
to  withhold  it,  paid  the  money  to  the  defendant,  as 
the  creditor  of  Manning,  without  any  understanding  with 
the  defendant  that  the  money  should  be  refunded  in 
any  event,  then  the  plaintiff  would  not  be  entitled  to 
recover;  that  it  was  important  that  the  jury  should 
ascertain  whether  there  was  any  understanding  between 
the  plaintiff  and  defendant  on  the  subject.  If  there 
Tvas  none,  the  defendant  would  be  entitled  to  a  verdict. 

We  will  first  consider,  whether,  in  the  foregoing  instruc- 
tions, the  principles  of  law,  applicable  to  the  facts  of 
the  case,  have  been  correctly  laid  down.  We  think  not. 
That  part  of  the  charge  which  relates  to  an  understand- 
ing between  the  parties,  as  to  whether  or  not  the  money 
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should  be  refunded  in  any  event,  and  which  was  not 
called  for  by  any  thing  in  the  proof,  was  irrelevant. 
The  plaintiff  either  had,  or  had  not,  a  right  to  recover, 
irrespective  of  any  such  understanding. 

The  principles  which,  in  our  opinion,  ought  to  govern 
this  case,  are  correctly  stated  in  some  of  the  recent 
English  cases,  to  which  we  will  refer.  . 

The  case  of  Kdley  vs.  Solar^^  in  the  court  of  Exche- 
quer, 9  Meeson  &  Welsby's  Kep.,  54,  was  an  action  of 
assumpsit  to  recover  the  sum  of  one  hundred  and  ninety- 
seven  pounds  ten  shillings,  paid  to  the  defendant  under 
a  mistake  of  fact,  on  an  insurance  upon  the  life  of  her 
deceased  husband.  The  policy  had,  in  fact,  lapsed, 
shortly  before  the  death  of  Mr.  Solare,  by  the  non-pay- 
ment of  the  last  quarterly  premium  on  the  policy;  and 
two  of  the  directors  of  the  office  had  been  informed  of 
that  fact  by  the  clerk,  one  of  whom,  thereupon  wrote 
on  the  policy,  in  pencil,  the  word,  "lapsed."  Some 
three  months  subsequent  to  this,  the  defendant,  who 
was  executrix,  applied  at  the  office  for  the  payment  of 
the  sum  secured  on  the  policy  in  question,  and  two 
others;  and  the  two  directors  who  had  been  previously 
informed  that  the  policy  had  lapsed,  in  conjunction  with 
a  third  director,  drew  a  check  in  her  favor,  for  the 
amount,  having  entirely  forgotten  at  the  time,  as  they 
stated  at  the  trial,  that  the  policy  had  lapsed.  Lord 
Abinger,  chief  Baron,  before  whom  the  case  was  tried, 
expressed  the  opinion,  that  if  the  directors  had  had 
knowledge,  or  the  means  of  knowledgey  of  the  policy 
having  lapsed,  the  plaintiff  could  not  recover;  and  that 
their  afterwards  forgetting  it  would  make  no  difference- 
He  accordingly  directed  a  non-suit,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him.     A  rule 
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nisi  was  accordingly  obtained;  upon  the  argument  of 
which,  his  Lordship  admitted,  that  he  had  "laid  down 
the  rule  too  wildly  to  the  jm-y,  when  he  told  them, 
that  if  the  directors  once  knew  the  facts,  they  must  be 
taken  still  to  know  them,  and  could  not  recover  by 
saying  that  they  had  since  forgotten  them."  And  his 
Lordship  added,  "I  think  the  knowledge  of  the*  facts 
which  disentitles  the  party  from  recovery,  must  mean 
a  knowledge  existing  in  the  mind  at  the  time  of  pay- 
ment^^  The  other  judges  concurred  in  opinion  with  Lord 
Abinger. 

Parke,  in  delivering  his  judgment,  said,  "I  think  that 
where    money  is  paid    to  another,  under  the   influence 
of  a  mistake,  that  is,  upon  the  supposition  that  a  specific 
fact  is  true,  which  would  entitle  the  other  to  the  money, 
but  which    fact    is   untrue,  and    the  money  would  not 
have  been  paid,  if   it    had   been    known  to  the  payer 
that  the  fact  was  untrue,  an  action  will  lie  to  recover 
it  back,  and  it  is  c^ainst  conscience  to  retain  it."    He 
adds,  ^the    position,    that    a   person  so  paying  is  pre- 
cluded from  recovering  by  laches,  in  not  availing  him- 
self of   the  means  of  knowle^lge  in  his  power,  seems, 
from  the    cases    cited,  to    have    been    fonnded    on  the 
dictum  of  Mr.  Justice  Bailey  in  the  case  of  Milmsa  vs. 
Dtmcom^  (6  B.  &  C,  671,)  and,  with  all  respect  to  that 
authority,  I  do  not  think  it  can  be  sustained  in  point 
of  law."    He  furthermore  says,  "if  indeed,  the  money 
is  intentionally  paid,  without  reference  to  the  truth  or 
falsehood  of  the  fact,  the  plaintiff  meaning  to  waive  all 
inquiry  into  it,  and  that  the  person  receiving  shall  have 
the  money  at  all  events,  whether  the  fact  be  true    or 
falfie,  the  latter    is  certainly  entitled  to    retain  it;  but 
if    it  is  paid  under  the   impression  of   the  truth  of   a 
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feet  which  is  untrue,  it  may,  generally  speaking,  be 
recovered  back,  however  careless  the  party  paying  may 
have  been  in  omitting  to  use  due  diligence  to  enquire 
into  the  fact.  In  such  a  case  the  receiver  was  not 
entitled  to  it  nor  intended    to  have  it." 

This  case  was  approved  by  the  unanimous  judgment 
of  the  court  of  common  pleas,  in  BelZ  vs.  Oa/rdinery 
4  Manning  &  Grainger  Kep.,  10.  The  latter  case  was 
very  fully  considered  upon  the  authorities,  in  argument. 
The  action  was  assumpsit  upon  a  promissory  note  made 
by  the  defendant,  under  a  mistake  as  to  the  fects. 
The  defendant  had  endorsed  a  bill  of  exchange,  for  the 
accommodation  of  the  drawer,  the  bill  was  afterwards, 
without  his  knowledge,  altered  in  a  material  point,  so 
as  to  discharge  him  from  liability.  The  bill  being  dis- 
honored and  payment  having  been  demanded  of  him, 
he  gave  the  note  in  satisfaction  of  that  demand,  in 
ignorance  of  the  fact  of  the  alteration  of  the  bill. 

The  alteration  was  in  the  date  of  the  bill  and  it 
appeared  in  proof  at  the  trial,  that  the  defendant  had 
made  a  memorandum  of  the  time  when  the  bill  would 
fall  due ;  and  that  on  two  occasions  after  notice  of  its 
dishonor,  he  had  seen  the  bill  as  altered.  Lord  Tindal, 
C.  J.,  before  whom  the  trial  was  had,  left  it  to  the 
jury  to  say  whether,  at  the  time  of  giving  the  note, 
the  defendant  had  knowledge  of  the  alteration  of  the 
bill;  and  that  the  question  was  not,  whether  he  had 
the  means  of  knowledge,  of  which  there  could  be  no 
doubt.  The  jury  found  for  the  defendant;  and  upon 
argument  of  the  rule,  mai^  for  judgment  in  fevor  of 
the  plaintiflf,  or  for  a  new  trial,  all  the  judges  con- 
curred in  discharging  the  rule.  Tindal,  0.  J.,  said, 
"Tliere  may  be  cases  where  the  existence  of  the  mea'^s 
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of  knowledge  might  lead  irreeistibly  to  the  inference 
that  the  party  had  actnal  knowledge;  but  there  is  no 
conclosivb  rale  of  law  that,  becanse  the  party  has  the 
means  of  knowledge,  he  has  the  knowledge  itself. 

Erskine,  J.,  said,  tliat  it  mnst  now  be  taken,  that  it    . 
is  no  answer,  in  an  potion  for  money  had  and  received, 
brought    to    recover    back  ihoney  paid    by  mistake,  to 
say  that  the  party  had  the  means  of  knowing  the  facts, 
if  he  had  not  the  knowledge  in  reality. 

The  case  was  argued  upon  the  same  principles  ap- 
plicable to  the  action  to  recover  back  money  paid  by 
mistake,  though  the  court  regarded  it  a  stronger  case, 
as  the  defendant  stood  upon  the  invalidity  of  the  note 
sought  to  be  enforced  against  hit). 

These  cases  are  supported  by  previous  decisions.  In 
Lucas  vs.  WoT^anck^  1  Moo.  ife  Rob.,  .393,  it  was  held 
that  money  paid  in  the  hurry  of  business,  und^  a 
forgetfvlness  of  the  real  state  of  the  facts,  might  be 
recovered  back.  In  Chatfield  vs.  Paxten^  2  East  471, 
note,  Ashurst,  J.,  says,  that  ^' where  a  payment  has 
been  made,  not  with  ftQl  knowledge  lOf  the  facts,  but 
only  under  a  hUnd  suspicion  of  the  case,  and  it  is  found 
to  have  been  paid  unjustly,  the  party  paying  may  recover 
.it  back  again." 

Numerous    American    authorities,  to  the  same  effect, 
might  be  cited.    In  Story  on  contracts,  §  422,  it  is  laid 
down  that  "where    money  is  paid    by  mistake,    under 
an  ignorance  or  forgetfiilness  of  facts,  or  under  a  mis-  ,- 
apprehension  of  the  state  of  the  contract  on  which  the  f 
party  pays  it,  if  he  be  not  legally  or  morally  obliged  \ 
to  pay  it,  it   may  be  recovered  back.     Nor  is  it  any 
defense  to    an  action  to  recover  such  money,  that  the 
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other  party  had  the    means    of  knowledge;"  for  which 
various  cases  are  cited,  to  which  we  refer. 

Tlie  foregoing  authorities  clearly  establish,  that  to  pre- 
clude a  party  from  recovering  back  money  paid  by 
him,  which  he  was  neither  legally  nor  morally  bound 
to  pay,  upon  the  gi'ound  that  the  payment  was  made 
with  knowledge  of  the  facts,  it  must  appear  that  actual 
knowledge  of  the  facts  existed  in  his  mind  at  the  time 
of  such  payment.  The  party  to  whom  the  payment 
was  made,  and  who,  in  good  conscience,  has  no  right 
to  retain  it,  cannot  resist  a  recovery  upon  the  ground 
of  the  plaintiff's  negligence  in  availing  himself  of  the 
means  of  knowledge  within  his  reach. 

The  right  of  recovAy  proceeds  upon  the  ground,  that 
the  plaintiff  has  pfld  money  which  he  was  under  no 
obligation  to  gay  and  which  the  party  to  whom  it  was 
paid  had  no  nght  either  to  receive  or  to  retain,  and 
which,  had  the  true  state  of  the  facts  been  present  in 
his  mind,  at  the  time,  he  would  not  have  paid. 

It  is  wholly  immaterial,  therefore,  to  what  cause  the 
mistake  may  be  jittributable.  No  sound  discrimination 
can  be  made  between  the  case  of  a  plaintiff  who  is 
induced  to  part  with  his  money,  because  he  never,  in 
fact,  was  possessed  of  knowledge  of  the  facts  that  would 
have  hindered  him  from  doing  so,  and  the  case  of  him, 
who  having  once  possessed  such  knowledge,  is,  at  the 
time  of  parting  with  his  money,  laboring  under  an 
oblivion  of  memory  in  respect  thereto.  JPbrge^idness  of 
a  material  fact  may,  therefore,  be  said  to  be  ignorance 
of  such  fact 

Neither  can  a  recovery  be  resisted  on  the  ground  that  \ 
the  plaintiff,  at  the  time  of  payment,  may  have  enter- 
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tained  and  expressed  a  rague  Idief^  resting  on  no  evi-1 
dence  and  amounting  to  nothing  like  conviction  or  moral 
certainty,  that  he  had  previously  paid  the  debt.  The 
authorities  cited  require  that  he  shall  have  had  Jmowledge 
of  the  facts,  and  that  term  must  be  understood  in  its 
ordinary  sense.  To  constitute  a  successful  defense,  in  the 
absence  of  such  knowledge,  a  case  must  be  made  within  ^^ 
the  rule  laid  down  by  Parke|(!li,  before  quoted,  showing  ij^t 
that  the  money  was  intentionally  paid,  without  reference 
to  the  truth  or  falsehood  of  the  facts ;  the  plaintiff  mean- 
ing to  waive  all  inquiry  into  the  facts,  and  that  the  per- 
son receiving  shall  have  the  money  at  all  events,  whether 
the  fact  be  true  or  false.  The  case  of  such  voluntary 
payment  would  stand  rather  upon  the  footing  of  a  gift 
to  the  defendant,  and  of  course,  for  that  reason,  could 
not  be  recovered  back. 

We  do  not,  of  course,  mean  to  say  that  the  plaintiff, 
in  a  case  of  payment  without  knowledge  of  all  the  ma- 
terial facts,  may  not  be  repelled  upon  other  grounds, 
involving  different  principles;  we  think  he  may;  as  for 
instance,  upon  the  ground  of  injury  or  injustice  to  the 
defendant  in  a  particular  case. 

To  illustrate  the  latter  principle,  take  the  case  of  a  pay- 
ment, without  knowledge  of  the  facts,  made,  not  to  the 
original  creditor  of  the  party  paying,  whose  debt  had 
been  previously  satisfied,  but  to  a  creditor  of  his  who 
received  the  money  in  good  faith,  ignorant  of  the  mistake, 
and  in  satisfaction  of  a  just  demand ;  and  who,  in  conse- 
quence of  such  payment,  may  have  waived  or  lost  his 
remedy  against  his  debtor.  In  such  case,  it  is  clear,  upon 
well  established  principles,  that  the  plaintiff  would  not 
be  entitled  to  recover.  The  defendant,  in  the  given  case, 
would  be  equally  innocent,  as  the  plaintiff,  of  the  mistake ; 
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and  haying  lost  his  remedy  upon  the  fSEUth  of  such  pay- 
ment, it  would  not  be  against  conscience  for  him  to  retain 
the  money;  and  the  loss  must  fall  upon  the  plaintiff,  by 
whose  act,  though  innocently  done,  it  was  occasioned. 
But  when  no  such  injury  would  necessarily  result,  it  is 
wholly  immaterial  as  respects  the  plaintiff's  right  of  recov- 
ery, whether  the  payment  by  mistake  was  to  the  person 
,  '^9  whose  debt  had  been  pr^A|hsly  discharged,  or  to  a  third 
person  claiming  to  be  a  creditor  of  his.  The  plaintiff's 
right  is  precisely  the  same  as  against  either,  in  the  absence 
of  some  such  peculiar  equity  as  is  supposed  to  exist  in 
the  foregoing  case. 

From  the  principles  laid  down  in  this  opinion,  it  results 
that  the  judgment'  must  be  reversed  for  want  of  proper 
instructions  to  the  jury.  But  as  the  case  must  again  be 
submitted  to  a  jury,  we  forbear  to  make  any  more  par- 
ticular application  of  this  principle  to  the  facts  of  the 
case,  leaving  that  to  be  done  by  the  appropriate  tribunal 
on  another  trial  of  the  case. 

Judgment  reversed. 
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Dechebd  vs.  Mobbibok. 

Eriomci.  Whm  iUegol  evidence  U  permitted  to  ffo  to  the  jury^  how  it  tkoM  be 
withdrawn.  If  illegal  eTidoDce  be  permitted  to  go  to  the  jury,  the  error  can 
onlj  be  obviated  by  some  wXcf  the  eourtf  amounting  to  its  withdrawal  The 
statement  of  ooansel  to  the  jury,  that  a  verdict  is  not  sought  to  be  obtained 
upon  the  evidence,  so  admitted,  does  not  cure  the  error. 

This  was  an  action  of  debt^  commenced  in  the  circuit 
conrt  of  Franklin  county,  by  D.  L.  Morrison,  against 
P.  S.  Decherd.  The  declaration  contained  three  counts. 
The  first,  was  for  "so  much  money  had  and  received," 
&c. ;  the  second  was  for  "  work  and  labor,"  and  the 
third  alleges  a  special  contract,  made  by  the  plaintiif, 
with  the  defendant  and  others,  by  which  the  plaintiff 
agreed  to  teach  school  for  two  sessions,  and  the  defen- 
dant and  others,  were  to  pay  a  given  price  for  each 
scholar  sent  to  the  school  by  each  of  them,  and  alleges 
further,  that  the  defendant  sent  five  scholars,  &c.  On 
the  trial,  at  the  March  Term,  1861,  Marchbanks,  Judge, 
presiding,  David  Decherd  was  introduced  as  a  witness, 
and  proved  that  the  defendant  and  others,  agreed  to 
pay  the  plaintiff  five  hundred  dollars  for  teaching  two 
sessions.  To  this  evidence  the  defendant  objected,  but 
the  court  overruled  the  objection.  In  arguing  the  cause 
before  the  jury,  the  plaintiff's  attorney  told  them  that 
he  did  not  ask  or  desire  a  recovery  upon  the  contract 
proved  by   David    Decherd. 

There  were  verdict  and  judgment  for  the  plaintiff,  and 
the   defendant  appealed  in    error. 

H.  L.  TuENEY,  for  plaintiff  in  error. 
CoLYAB,  for  defendant  in  error. 
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McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

The  court  erred  in  admitting  evidence  to  go  to  the  jury, 
of  the  agreement  proved  by  the  witness,  David  Decherd. 
This  evidence  was  objected  to  when  oflfered  by  the 
defendant's  counsel,  but  the  objection  was  overruled  by 
the  court. 

It  is  conceded  in  argument,  here,  that  the  evidence 
was  improperly  received,  because  of  its  irrelevancy  to 
the  issue,  or  subject  matter  of  the  action,  as  set  forth 
in  the  declaration ;  but  it  is  argued,  that  the  error  was 
obviated  by  the  statement  of  the  plaintiff's  counsel,  in 
argument,  to  the  jury,  which  the  record  shows  to  have 
been  made ;  namely,  that  the  plaintiff  "  did  not  ask, 
or  desire  a  recovery  upon  the  original  contract,  as  proved 
by  David  Decherd." 

We  are  unable  to  concur  in  opinion  with  the  counsel 
for  the  defendant  in  error,  upon  this  point.  The  admis- 
sion of  the  evidence  in  question,  was  in  violation  of  one 
of  the  most  fundamental  principles  governing  the  intro- 
duction of  evidence  to  the  jury;  that  is,  that  the  evi- 
dence must  correspond  with  the  allegations,  and  be 
confined  to  the  point  in  issue. 

Tliis  rule  of  evidence,  in  itself,  as  important  as  it  is 
universal,  excludes  all  evidence  of  collateral  and  irrele- 
vant matter,  which  does  not  tend  to  establish,  or  afford 
any  reasonable  presumption  or  inference,  as  to  the  prin- 
cipal matter  in  issue  between  the    parties. 

The  exclusion  of  such  irrelevant  evidence,  is  founded 
upon  the  just  conclusion,  that  it  necessarily  tends  to 
confuse  and  turn  away  the  minds  of  the  jury  from  the 
true  matter  of  inquiry;  to  prejudice  the  opposite  party 
by  the  introduction  of  matter  upon  the  trial,  of  which 
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he  had  no  notice  from  the  issue  joined  upon  the  record, 
and,  uselessly  to  protract  and  increase  the  expense  of 
judicial  investigations.  This  admitted  error  of  the  court, 
could  only  have  been  obviated  by  some  act  amounting 
to  a  withdrawal  of  the  evidence  improperly  received. 
The  statement  of  counsel  to  the  jury,  that  a  recovery 
was  not  asked  upon  that  evidence,  did  not  at  all  cure  the 
error;  because,  that  still  left  the  evidence  before  the 
jury;  and  it  was  before  them  as  proper  evidence  in  the 
judgment  of  the  court;  and,  therefore,  they  were  left 
at  perfect  liberty,  in  their  own  discretion,  to  make  it, 
either  the  foimdation  of  their  verdict,  or  to  give  to  it, 
such  influence  as  they  deemed  proper,  in  connection  with 
the  other  evidence  in  the  cause. 

"What  degree  of  influence  the  illegal  evidence,  may, 
in  point  of  fact,  have  had  upon  the  minds  of  the  jury, 
or,  whether  or  not,  it  had  any  influence  upon  the  verdict, 
are  inquiries  alike  impracticable  and  irrelevant. 

The  law  takes  for  granted,  that  the  admission  of  illegal 
evidence  is  productive  of  prejudice  to  the  party  against 
whom  it  is  admitted,  and  will  not  stop  to  enquire,  or 
to  weigh  the  extent  of  the  mischief;  and  therefore,  alto- 
gether forbids  its  introduction. 

For  this  reason,  a  new  trial  must  be  granted,  and 
therefore,  it  becomes  unnecessary  to  notice  other  grounds 
relied  upon,  of  much  less  force. 

Judgment  reversed. 
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Rrcoom  isanck.  Appearand  of  the  party.  There  is  no  obligfttion  impoaed  vpoa 
a  defendant  by  his  recognisuice,  beyond  the  simple  compliance  with  its  terms. 
He  cannot  be  required  to  appear  at  a  time  different  from  that  stipulated,  although 
the  Legislatare  should  change  the  Ume  of  holding  (he  oonrt. 

Upon  the  facts  stated  in  the  opinion,  the  circuit  court 
of  Fentress  county,  at  its  October  Term,  1852,  Qoodall, 
Judge,  presiding,  gave  judgment  for  the  defendant,  from 
which  the  State,  by  Attorney  General,  Bbien,  appealed 
in   error. 

Attoenky  Genkeal,  for  the  State. 

SwopE,   for   defendant. 

McKiNNEY,  J.,  delivered  the  opinion  of   the  court. 

The  defendant,  Stephens,  on  the  26th  day  of  February, 
1852,  entered  into  a  recognisance  in  the  penalty,  of 
one  thousand  dollars,  to  the  sheriff  of  Fentress  county, 
conditioned  that  he  make  his  personal  appearance  before 
the  judge  of  tlie  circuit  court  of  said  county,  on  the 
fivBt  Tuesday  after  the  third  Monday  of  June^  1852,  to 
answer  an  indictment  for  perjury,  found  against  him  in 
said  court. 

Shortly  before  this  recognisance  waa  entered  into, 
namely,  on  the  21st  day  of  February,  1862,  an  act  of 
the  general  assembly  was  passed,  changing  the  time  of 
holding  said  court,  from  the  third  to  the  second  Mon- 
day of  June.  And  at  the  June  Term  of  said  court, 
held  on  the  second  Monday  of  the  month,  a  judgment 
nisi^  was    entered    up    against    the    defendant,    for  the 
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penalty-of  his  recognisance,  for  failing  to  appear.  Scire 
facias  having  issued,  the  defendant  filed  a  special  plea, 
averring  that  he  appeared  at  the  court  house  of  Fen- 
tress county,  ready  to  answer  said  charge,  according  to 
his  recognisance,  on  the  day  therein  stipulated.  To  this 
plea  a  replication '  was  put  in,  which  need  not  be 
noticed,  as  it  neither  met  nor  traversed  the  averment 
of  the  plea,  and  to  which  the  defendant  demurred. 
On  argument  of  the  demurrer  the  court  gave  judgment 
for  the  defendant,  and  the  Attorney.  General  prosecuted 
an  appeal  in  error  to  this  court. 

The  judgment  on  the  demurrer  was  unquestionably 
correct.  There  was  no  obligation  imposed  upon  the 
defendant  by  his  recognisance,  beyond  a  simple  compli- 
ance with  the  terms.  He  cannot  be  held  bound  to 
appear  at  a  time,  or  place,  diflferent  from  that  stipu- 
lated. The  effect  of  the  recognisance  cannot  be  varied, 
because  of  an  error  in  stating  the  time  of  holding  the 
court,  nor  even  by  an  act  of  the  Legislature  altering 
the  time.    4  Humph.,  226. 

Judgment  affirmed. 
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BcBKE  V8.  Clarke. 

"Witness.  Competency,  Vendor  aitd  Vendee,  The  vendor  of  a  sUye,  who  sells 
with  a  covenant  of  warranty  as  to  the  soundness  of  the  slave,  aa  well  as  to  the 
title,  is  an  incompetent  witness  for  his  vendee  in  a  suit,  involving  the  question 
of  the  soundness  or  unsoundness  of  the  slave. 

This  was  an  action  of  debt  brought  in  the  circuit  court 
of  Lincoln  county,  to  recover  the  price  paid  for  a  slave. 
At  the  November  Term,  1852,  Luckey,  Judge,  presiding, 
there  was  a  trial,  and  verdict  and  judgment  were  render- 
ed for  the  plaintiff,  and  the  defendant  appealed  in  error. 

BiiioHT,  for  plaintiff  in  error,  cited  1  GreenL  Ev.,  § 
397,  and  Notes;  1  Phil.  Ev.,  3d  Am.  Ed.,  108-9. 

Kercheval,  for  defendant  in  error. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  in  the  circuit  court  of  Lin- 
coln, brought  by  Clarke  against  Burke,  to  recover  the 
price  of  a  slave  sold  by  the  former  to  the  latter,  on  the 
2d  of  February,  1851,  with  a  warranty  of  eoundnesa. 

The  defence  to  the  action  was,  that  the  slave  was  of 
unsound  mind  at  the  time  of  the  sale.  To  repel  this 
defense,  the  plaintiff,  among  other  witnesses,  called  R  A. 
McDonald,  who  had  sold  and  conveyed  the  slave  to  the 
plaintiff  on  the  7th  of  June,  1847,  with  a  covenant  of 
warranty  as  to  the  soundness,  as  well  as  to  the  title  of 
said  slave.  And  on  this  ground  the  defendant  objected 
to  the  competency  of  said  McDonald,  but  the  court  over^ 
ruled  the  objection,  and  held  the  witness  to  be  compe- 
tent. And  the  question  for  our  determination  is,  was 
this  error? 
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There  is  some  diflference  of  opinion  npon  this  question, 
but  the  weight  of  authority,  we  think,  is  decidedly' 
against  the  competency  of  the  witness.  Mr.  Greenleaf 
lays  it  down,  (vol.  1,  §  397,)  that  the  warrantor  is 
incompetent  as  a  witness  for  his  vendee;  and  that  it 
makes  no  difference  in  what  manner  the  liability  arises, 
nor  whether  the  property  is  real  or  personal  estate.  If 
the  title  is  in  controversy,  the  person  who  is  bound  to 
make  it  good  to  one  of  the  litigating  parties,  against  the 
claim  of  the  other,  is  identified  in  interest  with  that 
party,  and  therefore  cannot  testify  in  his  favor.  And  if 
the  quality  or  soundness  is  the  subject  of  dispute,  and 
the  vendee  with  warranty  has  re-sold  the  property,^  with 
similar  warranty,  the  principle  is  still  the  same.  And 
the  principle  seems  to  be  alike  applicable  to  an  implied^ 
as  to  an  express  warranty. 

The  cases  £rom  the  English  books  upon  this  subject  are 
contradictory;  and  so,  to  some  extent,  are  the  American 
cases.  In  Baldmm,  vs.  Diooan^  2  Moo*  &  Mai.,  59,  Lord 
Tenterden  admitted  the  vendor  of  a  horse,  with  warranty, 
as  a  witness  for  his  vendee.  In  Briggs  vs.  Oric^  5  Esp., 
99,  Lord  Alvanly,  in  a  similar  case,  admitted  the  vendor 
in  an  action  against  his  vendee,  to  prove  the  soundness 
of  the  horse  at  the  time  of  the  sale  by  the  former  to  the 
latter.  And  this  upon  the  ground,  as  it  is  said,  that 
there  was  no  direct  interest,  as  the  horse  might  have 
been  sound  when  sold  by  the  witness,  and  unsound  when 
sold  by  his  vendee.  But,  as  has  been  justly  observed 
of  this  decision,  unless  the  evidence  of  the  soundness  of 
the  horse  at  the  time  of  the  first  sale,  tended  to  prove 
his  soundness  at  the  time  of  the  latter  sale,  it  was 
wholly  irrelevant;  and  if  such  were  its  tendency,  then 
the  witness  had    an    interest    to    establish    the    fact  of 
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soundness  in  order  to  avoid  his  liability  over  on  the 
'warranty  to  his  vendee.  But  in  a  more  recent  case, 
(1  M.  &  Rob.,  802,)  it  was  held,  upon  an  examina- 
tion of  the  authorities,  that  the  vendor  was  incompetent 
on  the  ground  that  the  effect  of  the  judgment  in  favor 
of  the  defendant  would  be  to  relieve  the  witness  from 
an  action  on  his  warranty  at  the  suit  of  the  vendee. 

Mr.  Starkie  states  the  doctrine  substantially  as  laid 
down  by  Greenleaf.  He  says  (vol.  1,  105,  106,  6  Am. 
Ed.)  that  the  possibility  of  an  action  being  brought 
against  the  witness,  in  case  his  testimony  shall  not  pre- 
vail, and  the  tendency  of  his  testimony  to  render  his  lia- 
bility less  probable,  will  not  exclude  him.  But  that 
where  actual  gain  or  loss  would  result  simply  and  imme- 
diately from  the  verdict  and  judgment;  or  where  the 
witness  is  so  situated  that  a  legal  right  or  liability,  or 
discharge  from  liability,  would  immediately  result  from 
the  verdict  and  judgment;  or  where  such  legal  right  or 
liability  depends  not  simply  on  the  verdict  and  judgment, 
but  also  on  some  material  fact  disputed  in  the  cause,  in 
respect  of  which  the  witness  would  be  liable,  in  each  of 
these  three  predicaments,  the  witness  is  incompetent. 
And  he  lays  it  down  (vol.  2,  894)  that  a  witness  who 
is  answerable  to  a  vendee,  in  case  the  title  turn  out 
to  be  defective,  is  not  competent  to  support  the  title 
in  an  action  against  his  vendee  founded  on  the  alleged 
defect  of  title.  But  it  is  otherwise  where  the  sale  ie 
without  warranty.  Li  Phillips  on  Evidence,  (2  vol.,  91, 
second  Ed.,)  the  same  principle  is  stated. 

The  rule  which  excludes  the  vendor,  with  warranty, 
as  a  witness  for  his  vendee,  is,  we  think,  no  less  sus- 
tained by  principle  than  by  authority.  And  this  rule 
can  work  no  practical  inconvenience,  as  the  objection  to 
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the  competency   can  readily  be  •  obviated,  by  a  release 
of  the  vendor's  liability  upon  the  covenant  of  warranty. 
The  judgment  is  erroneous,  and  will  be  reversed. 


Barnes  vs.  Thompson. 

Sbi&iff.  JHligenee  in  the  exeeuticn  of  procew,  A  sheriff  is  required  to  use 
ordinary  diligence  onlj  in  the  execution  of  process  which  may  come  into  his 
bands;  and  hence,  if  the  debtor  in  an  execution  have  property,  and  the  sher- 
iff, exerdfling  ordinary  diligence,  (  and  this  is  a  question  of  fact  for  the  jury,) 
has  no  notice  of  it,  he  is  not  liable  upon  a  return  of  nulla  bonci, 

Mbchavics'  lien.  Chntraet,  The  lien  given  to  mechanics  should  not  be  defeat- 
ed by  a  too  rigid  construction  of  the  statutes  ;  so  that,  although  the  lien  is 
given  upon  the  oondition  that  "  a  special  contract,  with  the  owner  of  the  lot 
of  ground,'^  is  made  by  the  mechanic  or  undertaker,  nothing  more  is  required 
than  an  employment  and  undertaking  to  do  the  work. 

Sams.  Manner  cf  enforcing  it,  Attaekment,  The  benefit  of  the  Ken  given  to 
mechanics,  can  only  be  preserved  by  attachment. 

This  was  an  action  in  the  circuit  court  of  Davidson 
county,  upon  the  facts  stated  in  the  opinion.  At  the 
January  Term,  1852,  Tuknee,  Judge,  presiding,  there  was 
judgment  for  the  plaintiff,  and  the  defendant  appealed  in 
error. 

Eeid  and  R.  G.  Smiley,  for  plaintiff  in  error,  cited  8 
Smedes  &  Mar.,  754;  8  Serg.  &  Eawle,  541;  13  Penn. 
State  Rep.,  (1  Harris,)  496;  2  Humph.  388. 

T.  G.  Jones,  for   defendant   in    error,    cited  l^cmst  vs. 


I  Tr/7^ow,  3  Humph.,  81,  33. 

!  21 
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CABtTTHEBd,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  by  the  defendant  against 
the  plaintiff  in  error,  as  sheriff  of  Davidson  county,  for 
a  fifidse  return  of  an  execution  in  his  favor,  against  one 
A.  G.  Goodlett,  issued  from  the  September  Term  of  the 
circuit  court,  1848.  The  return  was  no  property  found. 
The  truth  of  this  return  is  controverted,  and  the  liability 
of  the  sheriff  insisted  upon,  because  the  judgment  of 
Thompson  was  upon  an  account  for  painting  done  on  the 
house  of  (Joodlett,  in  the  city  of  Nashville,  which,  under 
the  Statutes  in  favor  of  mechanics,  was  a  lien  upon  the 
said  house  and  lot;  and  as  such,  ought  to  have  been 
enforc^  by  a  levy  and  sale,  although  the  said  lot  had 
been  sold  and  conveyed  by  Goodlett  before  the  judg- 
ment 

Thompson  sued  in  assuinpsit  for  work  and  labor,  and 
commenced  his  action  by  summons  against  Gt>odlett, 
within  the  year  the  work  was  done.  He  recovered  a 
judgment  for  eighty  dollars  i^inst  Barnes  in  the  circuit 
court.  A  motion  for  a  new  trial  was  overruled,  and 
appeal  in  the  nature  of  a  writ  of  error  to  this  court. 

1.  It  is  contended  here  that  the  sheriff  was  not  liable 
as  for  a  false  return,  although  Goodlett  may  have  had 
property  in  this  county,  or  if  the  said  house  and  lot  was 
subject  to  this  claim,  under  the  mechanic's  lien,  provided 
he  used  ordinary  diligence  and  had  no  knowledge  or 
notice  of  it;  such  we  consider  to  be  the  law,  as  settled 
in  the  case  of  Trigg  vs.  McDmicM^  2  Humph.  386 ;  and 
Watson  on  Office  and  duty  of  Sheriff,  119,  ( 6  Law  lib., 
143.)  But  this  is  a  question  of  fact  for  the  jury,  which 
was  in  this  case  found  by  them  against  the  sheriff,  under 
a  correct  charge  of  the  law  as  above  laid  down,  and  we 
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cannot  say  there  was  no  evidence  to  sustain  them  on 
that  point 

2.  It  is  insisted  that  the  statutcnry  lien  given  to  mechan- 
ics, is  upon  the  c(mdition  that  a  ^^  special  contract  with 
the  owner  of  the  lot  o£  gronnd"  is  made  hj  the  mechanic 
dfr  midertaker;  for  this  is  the  wording  of  the  statute. 
Bat  we  think  it  would  be  sticking  in  the  bark  to  require 
any  thing  more  than  an  employment  and  undertaking  to 
do  the  work.  To  this  e£Eect  in  substance  was  the  charge 
of  the  circuit  judge,  and  we  consider  it  a  correct  exposi- 
tion of  the  act.  The  object  of  the  legislature  was  to 
secure  to  an  industrious,  meritorious  class  of  the  commu- 
nity, the  benefit  of  their  labor;  and  the  act  should  be 
so  construed  as  to  carry  out  this  laudable  purpose.  The 
manifest  intention  and  policy  of  the  legislature  should 
not  be  defeated  by  a  too  rigid  con8truoti<»i  of  their  lan- 
guage. So,  if  Mr.  Thompson  pursued  the  remedy  giv^i 
him  by  the  statute  to  fix  his  lira,  and  the  sheriff  was 
aware  of  the  liaUlity  of  the  lot,  (which  the  jury  have 
fioimd  to  be  so,)  we  would  say  that  the  verdict  and  judg- 
ment against  him  cannot  be  disturbed. 

8,  It  is  objected  that  the  lien  could  only  be  maintain- 
ed and  enforced  by  an  attachment  in  law  or  equity,  and 
diat  a  suit  commenced  and  prosecuted  in  any  other  mode 
or  form,  is  a  waiver  of  the  lien.  If  this  be  so,  the  lot 
was  not  liable  to  the  execution  of  Thompson,  and  the 
sheriff  is  not  culpable.  The  circuit  judge  charged  the 
law  differently,  and  in  this  we  think  there  is  error. 

In  the  Act  of  1825,  ch.  37,  by  wliich  the  benefit  of 
this  lien  was  first  given  to  mechanics,  nor  in  the  Acts  of 
1829,  ch.  26  and  1835,  ch.  40,  by  which  its  provisions  are 
amended  and  enlarged,  is  there  any  thing  said  about  the 
mode  of  enforcing  it    Ko  mention  is  made  of  a  suit,  but 
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in  reference  to  die  continnation  of  the  lien.  It  shall  con- 
tinue for  one  year,  and  "until  the  decision  of  any  snit 
that  such  mechanic  may  bring  within  that  time." 

Under  these  acts  of  assembly,  doubts  were  entertained 
at  the  bar  and  on  the  bench,  both  as  to  the  proper  form 
and  mode  of  proceeding  to  be  resorted  to  for  the  enforce- 
ment of  the  lien.  These  doubts  were  thrown  out  in  the 
case  of  JFbttst  vs.  Wilson^  8  Humph.,  83,  decided  in 
1842.  The  legislature  in  1846,  ch.  118,  Nich.  Sup.,  222, 
passed  an  act  entitled  "An  Act  to  perfect  the  lien  of 
mechanics,  and  to  extend  the  same  to  journeymen  and 
others."  This  embraces  and  enlarges  the  provisions  of  all 
the  other  acts.  The  3d  section  is  in  these  words:  '^That 
the  lien  herein  given  may  be  enforced  by  attachment, 
either  at  law  or  in  equity."  We  think  this  section  was 
intended  to  clear  up  all  doubts  of  the  remedy.  To  secure 
the  benefit  of  his  advantage  over  all  others  who  might 
have  claims  equally  just  against  the  same  debtor,  this 
particular  creditor  is  required  at  the  commencement  of 
his  action,  to  shew  that  he  holds  the  property  on  which 
he  has  done  the  work,  liable  for  his  debt  by  attaching 
it.  This  is  made  necessary  for  the  safety  of  others  who 
may  purchase  or  extend  credit,  and  the  officer  in  whose 
hands  his  final  process  may  come  for  execution.  The 
facts  of  this  case  illustrate  the  propriety  of  the  construc- 
tion we  have  given  the  statute.  Here  there  was  nothing 
in  the  execution  in  the  hands  of  the  sheriflF,  or  the  orig- 
inal process,  or  the  proceedings  in  the  case,  to  shew  that 
the  property  in  question  was  liable  by  virtue  of  a  lien 
in  favor  of  the  plaintiff,  as  a  mechanic.  The  officer  was 
advised  the  lien  was  lost,  and  there  was  nothing  on  the 
record  to  guide  him  to  a  different  conclusion.  It  is 
reasonable  to  conclude  that  it  was  the  intention  of  the 
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legislattire  to  avoid  these  and  other  difficulties,  by  requir- 
ing the  favored  creditor  to  commence  his  suit,  either 
in  law  or  equity,  by  attachment,  if  he  desired  to  rely 
upon  his  lien.  It  is  as  easy,  direct  and  simple,  as  a 
proceeding  in  the  ordinary  way.  It  can  work  no  inju- 
ry to  him,  and  may  avoid  injustice  and  hardship  to 
others.  We  do  not  say  that  the  mechanic  creditor  may 
not  proceed  by  summons,  as  in  this  case,  but  what  we 
decide  is,  that  the  benefit  of  his  lien  can  only  be  pre- 
served by  attachment.  We  might  also  remark  in  sup- 
port of  this  view,  that  when  the  legislature  say  "that 
the  lien  hereby  given,  may  be  enforced  by  attachment," 
that  as  the  word  "may"  is,  to  say  the  least  of  it, 
generally  construed  in  statutes  to  have  the  same  mean- 
ing as  the  word  "shall;"  Salk.,  609;  Skinn.,  370;  Garth., 
293 ;  3  Ark.,  166,  282.  It  is  in  this  act  imperative,  and 
the  suit  must  be  by  attachment. 

We  are  therefore  of  the  opinion  that  the  lot  of  Good- 
lett  was  not  liable  to  be  sold  under  the  execution  in 
favor  of  Thompson,  by  force  of  the  lien  of  the  latter 
as  a  mechanic,  and  consequently  that  the  sheriff,  Barnes, 
would  not  be  liable  in  the  action  for  a  false  return, 
because  he  did  not  levy  upon  and  sell  it. 

The  judgment  of  the  court  below  is  reversed,  and 
the  case  remanded  for  a  new  trial,  on  which  the  law 
will  be  charged  as  above  settled. 
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Morton  "Cs.  Mobton  et  dU. 

Construction  of  wbztings.  Ft//.  A  testator  deTised  a  tract  of  land  tbua : 
that  it  **be  equallj  divided  between  my  chndren,  William  E.  Morton,  John  S., 
Sarah  N.,  <veo.  W.j  Thomas  R..  or  to  as  many  as  are  aliTe  when  divided.'* 
From  this  deyise  it  manifestly  appears,  that  none  other  than  the  children  named 
should  partidpate  in  the  devise ;  and  in  the  event  of  the  death  of  either  before 
the  devise  should  take  effect,  the  issue  of  the  one  so  dying,  should  not  repre- 
sent the  parent  in  the  devise. 

The  complainant,  upon  the  facts  stated  in  the  opin- 
ion, filed  this  biU  in  the  chancery  court  at  FranMm. 
At  the  December  Term,  1852,  chancellor  Bbien,  preei- 
ding,  there  was  a  decree  excluding  William  S.  Morton, 
the  son  of  William  E.  Morton,  fi-om  any  participation 
in  the  division  of  the  Gilchrist  farm;  and  from  this 
decree  William  S.  Morton  appealed. 

Masshall,  for  the  complainant  and  the  respondents, 
except   William  S.  Morton. 

Wm.  F.  Coopkb,    for  respondent,  William  S.  Morton. 

Cabijthebs,  J.,  delivered  the  opinion  of  the  court 

The  tenth  clause  in  the  will  of  Lemuel  Morton  is  in 
these  words :  "  My  wish  and  desire  is,  that  the  Gilchrist 
tract  of  land,  lying  in  Bedford  county,  be  equally  divided 
between  my  children,  W.  E.  Morton,  John  S.,  Sarah  N., 
Gteo.  W.,  and  Thomas  R.,  or  to  as  many  as  are  alive 
when  divided." 

The  nineteenth  clause  reads  thus:  "My  wish  and 
desire  is,  that  those  of  my  children,  that  have  not 
arrived  at  the  age  of  nineteen  years,  when  they  do 
arrive  at  that  age,  receive  the  property  that  is  left  to 
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them,  but  not  be  sofferred  to  dispose  of  it,  withoat  the 
consent  of  my  executors,  or  thdbr  guardiaos,  until  they 
arrive  at  the  age  of  twenty-one  yean.'' 

William  £.  Morton  was  more  than  twenty^one  at  the 
date  of  the  will.  He  died  before  the  testator,  his  father, 
leaving  an  only  child,  the  defendant,  William  8«  Mor- 
ton, who  is  still  under  the  age  of  nineteen. 

The  complainant,  John  8.  Morton,  is  now  over  the 
age  of  nineteen,  and  files  this  biU  for  the  partition  of 
the  Gilchrist  tract  of  land. 

The  only  question  in  the  case  is,  whether  the  son  of 
William  E.,  the  said  William  8.,  is  entitled  to  the  share 
of  his  father. 

The  chancellor  decreed  against  him,  and  he  appealed. 

It  is  argued  that  the  case  is  embraced,  and  his  right 
saved  by  the  third  section  of  the  act  of  1842,  ch.  169. 
Before  that  act,  the  death  of  a  devisee  or  legatee,  before 
the  testator,  would  cause  the  devise  or  legacy  to  lapse, 
and  the  benefit  of  it,  could  not  be  claimed  by  the  chil- 
dren or  representatives.  But  by  that  act,  the  lapse  is 
prevented  where  issue  are  left,  and  the  same  ^^  shall 
take  effect,  as  if  the  death  had  not  occurred,  till  after 
the  death  of  the  testator;  that  is,  it  shall  go  to  the 
issue,  v/nle98  a  eorU^wry  inteTUion  shall  appear  by  the 
wiU:'    Kich.  Sup.,  148. 

Now,  when  this  devise  is  tested  by  the  act  relied  upon, 
what  is  the  result!  The  devise  is  to  his  son,  William 
E.,  and  the  law  is,  that  in  tl^e  event  of  his  death,  leav- 
ing issue,  before  the  testator,  the  devise  shall  not  lapse, 
as  it  would  have,  without  the  change  of  the  law,  unless 
it  appeared  by  the  will,  that  it  was  not  the  intention 
that  the  children  should  take  in  the  place  of  the  father,, 
or,  as  he  would  do,  if  living. 
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It  is  difficult  to  see  how  plainer  words  could  have 
been  used  to  evince  an  intention,  that  none  other  than 
the  children  named  should  participate  in  this  devise.  It 
is  to  go  to,  and  be  equally  divided  between,  the  five 
children  named,  ^^or  to  as  many  as  are  alive  when 
divided."  He  seemed  to  anticipate  the  probability  of  the 
death  of  some  of  them  and  provided,  in  that  event, 
that  this  particular  land  should  be  divided  only  between 
such  of  his  said  children  as  might  be  living  at  the  time 
of  division,  which  time  was  fixed  in  a  subsequent  clause. 
He  thus  expressly  guarded,  as  it  would  seem,  against 
the  right  of  the  issue  to  represent  the  parent  in  this 
devise. 

So,  we  consider  it  very  clear,  that  even  if  this  were 
a  case  falling  under  the  act  of  1842,  the  son  of  William 
E.,  is  excluded  by  its  provisions ;  as  the  "  contrary  inten- 
tion" referred  to,  is  manifest  in  this  will. 

Many  cases  are  referred  to,  in  argument,  to  show 
that  the  courts  will  often  change  the  word  or,  to  and; 
imply  words;  disregard  those  used;  reform  sentences, 
<&c.,  in  the  construction  of  wills.  But,  it  is  sufficient  to 
remark,  in  relation  to  all  these  cases  and  rules,  without 
examining  them  in  detail,  that  they  only  apply  where 
there  is  uncertainty  in  the  will,  and  are  resorted  to  for 
the  purpose  of  ascertaining  and  carrying  out  the  intention. 

The  decree  of  the  chancellor  is,  in  all  things,  affirmed, 
and  the  cause  is  remanded    for  further  proceedings. 
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McKiNNEY  VS.  Olaske  et  ails. 

Fbaud.  Marriage.  Chancery,  It  matters  not  how  fraadnlent  may  be  the  mo* 
tires  wbidi  may  prompt  parties  to  enter  into  a  contract  of  marriage,  or  what 
may  be  the  consequences  resulting  from  sneh  marriage,  as  affecting  the  rights 
of  third  persons ;  if  the  marriage  be  in  compliance  with  the  forms  of  law,  and 
with  the  fun  consent  of  the  parties,  they  being  capable  of  contracting,  the 
chancery  court  has  no  power,  upon  the  application  of  a  third  person,  either  to 
diflsoWe  the  bonds  of  matrimony,  or  to  relieve  against  any  of  the  consequences 
which  result  from  the  marriage. 

The  opinion  states  the  purposes  for  which  tlie  bill  in  this 
case  was  filed.  The  decree  from  which  the  respondents 
appealed  was  rendered  at  the  February  Term,  1852,  of 
the  chancery  court  at  Fayetteville. 

Kercheval,  for  complainants. 

F.  B.  Fogg  and  Eoss,  for  respondents. 

Mc£iNNE7,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  brought  to  annul  a  marriage  entered  into, 
under  aU  the  forms  of  law,  between  the  defendants,  John 
and  Mary  Garke,  on  the  ground  that  said  marriage  was 
contracted,  not  in  good  faith,  but  for  the  sole  purpose  of 
defeating  the  rights  of  the  complainant,  who  was  a 
judgment  creditor  of  said  Mary  prior  to  the  marriage. 

It  appears  that  the  defendant  Mary,  for  several  years 
prior  to  her  marriage  with  defendant,  John  Clarke,  was 
the  widow  of  Cornelius  Sullivan,  who  died  in  1846.  By 
his  last  will  and  testament,  said  Cornelius  devised  and 
bequeathed  to  said  Mary,  a  plantation  and  six  slaves, 
^^ during  her  natural  life  or  widowhood^^  with  remain- 
der to  his  children. 

Some  time  prior  to  the  marriage  between  said  Mary 
and  defendant  Clarke,  the  complainant  recovered  several 
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judgments  against  said  Mary  in  her  own  right,  and 
cansed  executions  to  be  issued  thereon,  which  were  levied 
upon  said  tract  of  land  and  slayes,  held  bj  her  under 
the  foregoing  clause  of  her  former  husband's  will. 

After  the  levy,  and  shortly  before  the  day  appointed 
for  the  sale  of  said  property,  said  Mary  intermarried 
with  the  defendant  Clarke.  The  marriage,  in  point  of 
form,  was  solemnized  in  accordance  with  the  prescribed 
ceremonies  of  the  law,  and  with  the  mutual  consent  of 
the  parties,  both  of  whom  were  sid  jwris^  and  possessed 
of  competent  capacity  to  contract.  But  it  is  placed  be- 
yond all  doubt,  from  the  proof  in  the  cause,  that  the 
main,  if  not  the  sole,  inducement  to  the  marriage,  on 
the  part  of  said  Mary,  was  to  put  an  end  thereby  to 
the  estate  vested  in  her  during  widowhood,  under  the 
before  mentioned  will,  so  as  to  defeat  the  complainant's 
levy  and  the  recovery  of  his  debt.  The  motives  and 
conduct  of  said  Mary,  in  forming  this  matrimonial  alliance, 
are  of  a  character,  as  exhibited  in  this  record,  to  shock 
the  moral  sense  of  the  community,  and  to  outrage  all 
the  decencies  of  social  life.  It  is  probable  from  the 
proof,  that  she  has  not,  in  fact,  and  perhaps  never  in- 
tended to  co-habit  with  said  Clarke,  who  is  proved  to  be 
a  drunken  sot,  degraded  in  reputation  and  loathsome  in 
appearance  and  habits.  These,  and  other  frtcts  establish- 
ed in  the  proof,  leave  no  doubt  upon  the  mind  that  the 
object  of  the  marriage  was  to  defeat  the  rights  of  the 
complainant.  Still,  however,  the  parties  themselves  ac- 
quiesce in  the  marriage ;  profess  to  regard  it  as  valid ; 
recognize  each  other  as  husband  and  wife;  and  insist 
that  there  attaches  to  it  all  the  legal  rights,  obligati(»s 
and  consequences  resulting  from  that  relation. 
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The  bill  seeks  to  annul  the  marriage,  and  to  enbject 
the  property  to  the  satisfaction  of  the  complainant's 
judgments,  as  if  no  snch  pretended  marriage  had  taken 
place. 

Hie  chancellor  decreed  the  marriage  yoid,  so  feur  as 
respects  the  rights  of  the  complainant,  and  ordered  the 
interest  of  defendant  Mary,  in  the  property  (which  the 
decree  assumes  to  be  a  Ufe  estate)  to  be  sold  for  the 
satisfEtction  of  complainant's  debt.  From  this  decree  the 
defendant's  (inclnding  the  persons  who  claun  the  estate 
in  remainder  mider  the  will)  have  presented  an  appeal 
in  error  to  this  conrt. 

This  is  a  novel  case.  The  books  to  which  we  have 
had  access  have  been  searched  in  vain  for  a  parallel. 
Bat,  upon  principle,  it  presents  no  difficulty. 

The  jurisdiction  of  a  conrt  of  equity  to  annul  a  mar- 
riage, on  the  ground  of  frcmd,  at  the  instance  of  one  of 
the  partiee  to  the  marriage  contract,  is  a  question  which, 
as  it  does  not  arise  upon  this  record,  we  will  not  at 
present  discuss. 

The  question  before  us  is,  whether  a  court  of  equity 
has  any  jurisdiction  to  entertain  a  bill,  brought  by  a 
giranger  to  the  contract,  to  annul  a  marriage  entered 
into  by  the  mutual  assent  of  parties  capable  of  contract- 
ing, and  valid  according  to  the  forms  of  municipal  law, 
merely  upon  the  ground,  that  the  motive  of  the  parties 
in  contracting  such  marriage  was  to  defeat,  and  that  in 
its  legal  consequences  it  may  defeat,  some  right  or  remedy 
of  such  third  person,  which  otherwise  might  have  been 
asserted!    This  question  can  admit  of  no  debate. 

Marriage  is  emphatically  a  personal  contract,  and  its 
basis  is  the  mutual  consent  of  the  parties.  But,  in  the 
language  of  Mr.  Story,  (Confl.  of  Laws,  p.  100,  note  3,) 
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^4t  is  Bomething  more  than  a  mere  contract  It  is  rather 
to  be  deemed  an  institution  of  society,  founded  npon  the 
consent  and  contract  of  the  parties ;  and  in  this  view  has 
some  peculiarities  in  itB  nature,  character,  operation,  and 
extent  of  obligation,  different  from  what  belong  to  ordi- 
nary contracts." 

Unlike  other  contracts,  it  is  indissoluble  between  the 
parties.  "When  consummated  according  to  law,  it  is  of 
perpetual  obligation,  and  cannot  be  renounced  at  the  will 
of  either  or  of  both  parties.  It  continues  to  exist  until 
a  dissolution  is  produced  either  by  the  death  of  one  of 
the  parties,  or  by  a  divorce.  2  Bl.  Com.,  440;  2  Kent 
Com.,  94.  It  differs  in  another  respect  from  all  other 
contracts;  the  rights  and  duties  growing  out  of  it,  are 
not  left  to  the  option  or  agreement  of  the  parties;  but, 
to  some  extent,  are  matters  of  municipal  regulation,  over 
which  the  will  of  the  parties  can  have  no  control.  Sto. 
Confl.,  p.  101.  It  continues  to  subsist  in  full  force,  even 
although  one  of  the  parties  should  be  rendered  incapa- 
ble forever  of  performing  his  or  her  part  of  the  mutual 
contract,  as  in  case  of  incurable  insanity,  or  the  like.  Id. 

Such  is  the  nature  of  the  contract  of  marriage;  an 
institution  which  lies  at  the  very  foundation  of  all  social 
order  and  morality,  and  constitutes  the  chief  comer 
stone  of  the  whole  structure  of  civilized  society. 

The  contract  of  marriage,  then,  having  its  foundation 
in  nature,  and  resting,  in  its  origin,  upon  the  mere 
consent  and  mutual  agreement  of  the  parties,  when 
complete  according  to  civil  regulations,  becomes  indis- 
soluble, except  by  death  or  divorce;  and  so  long  as 
the  relation  is  acquiesced  in  by  the  immediate  parties, 
no  tribunal  on  earth  is  clothed  with  the  jurisdiction  to 
interpose   to    annul    it.     Ko    more    startling    or  absurd 


DECEMBER  TEBM,  1852.  326 

[McKiimey  m.  (Sarke  et  aU.] 

proposition  can  be  conceivecl,  than  that  a  marriage,  legal 
in  form,  acquiesced  in  and  held  obligatory  by  the 
parties,  and  recognized  as  valid  by  law,  might  be  an- 
nulled at  the  instance  of  a  third  person,  for  any  canse 
whatever.  So  far  as  regards  the  legal  consequences 
resulting  from  marriage,  either  as  respects  the  parties  or 
third  persons,  it  can  be  of  no  consequence  what  were  the 
motives  or  inducements  to  the  contract.  The  only  inquirj-, 
at  least  as  to  third  persons  iSj  does  a  marriage  in  fact 
exist  according  to  the  prescribed  forms  of  law?  If  so, 
the  motive  which  prompted  to  the  marriage,  or  the 
consequences  flowing  from  it,  are  wholly  irrelevant,  so 
far  as  relates  to  the  validity  or  effect  of  such  marriage. 

If  a  marriage  may  be  annulled  for  /rated,  it  must 
be  such  a  fraud  as  operates  upon  one  or  other  of  the 
immediate  pa/Hies  to  the  contract,  and  has  the  legal 
effect  of  vitiating  the  contract .  between  the  parties,  ab 
miMo.  But,  as  respects  at/rangerSy  fraud  cannot  be  predi- 
cated of  a  contract  which  the  immediate  parties  thereto 
may  lawfully  enter  into,  which  no  principle  of  muni- 
cipal law  forbids,  or  can  restrain  the  consummation  of. 

From  these  obvious  principles  it  results,  that  to  en- 
tertain the  present  bill  would  be  an  usurpation  of 
jurisdiction  conferred  upon  no  human  tribunal;  and 
which,  consistently  with  the  fundamental  principles  of 
society,   never  can  be. 

The  interest  of  the  defendant  Mary,  was  an  estate 
upon  condition ;  and  her  subsequent  marriage  with  the 
other  defendant,  was  an  absolute  forfeiture  of  that  estate 
as  to  herself,  her  creditors,  and  all  other  persons.  This 
forfeiture  she  might  incur  at  pleasure;  it  depended 
solely  upon  her  own  volition  and  act;  and  no  power, 
known    to    our    law,    could    have    restrained    her    from 
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doing  60.  It  would  be  grossly  paradoxical,  then,  to 
hold  that  a  forfeiture  lawfully  incurred,  could  be  relieved 
against;  or,  that  a  court  of  equity,  though  powerless  to 
prevent  the  forfeiture  by  restraining  the  marriage,  had 
nevertheless  the  jurisdiction  to  relieve  against  the  con* 
sequences  of  such  forfeiture* 

But  it  is  needless  to  pursue  this  discussion  further, 
as  the  want  of  all  such  jurisdiction  admits  of  no  question. 

The  decree  will  be  reversed,  and  the  bill  be  dismissed. 


FmoH,  Chmrmcm^  dhc.j  for  the  use  of  Thomas  w.  Gobtc. 

▲ppuimcs.  Oombf  court  Act  of  1762,  dL  5,  §  19.  The  statute  of  1762 
does  not  otherwise  limit  the  extent  of  the  provisions  in  &vor  of  an  indented 
apprentice,  than  by  fixing  the  mfaumnm  that  shall  be  required  of  the  master ; 
and  it  is  therelbre  held,  tlut  it  is  the  duty  of  the  county  ooort,  in  acting  for 
infimts  and  orphans,  under  this  act,  to  secure  for  apprentices,  so  ftr  as  they 
can,  the  most  liberal  providon  and  compensation  from  the  master. 

8amb.  Same.  Send.  Though  a  bond  taken  under  the  act  of  1763,  eh.  6,  §  19, 
is  made  payable  to  a  person  who  is  at  the  time  chairman  of  the  county  court, 
but  who  is  not  so  described  in  the  statement  of  the  parties  to  the  bond,  or  by 
his  signature  thereto ;  yet,  if  his  oi&dal  character  be  stated  in  the  bond,  it  is  a 
good  statutory  bond.  Nor  is  it  necessary  to  constitute  it  a  good  statutory 
bond  under  this  act^  that  it  should  be  made  payable  to  the  chunnan,  "or  his 
successors.*' 

December  3,  1838,  the  following  bond  was  executed 
by  the  parties  thereto :  "  I,  Wallis  Estill,  chairman  of 
the  county  court  of  Franklin  county,  by  the  direction 
of  court,  in  their  behalf^  do  hereby  bind  John  F.  Thomas, 
an  orphan  of  the  age  of  eleven  years,  to  Joshua  Gore, 
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with  him  to  live  and  work  as  an  apprentice,  until  he 
attains  the  age  of  twenty-one  years'  old;  during  which 
time,  the  said  John  F.  Thomas  shall  obey  the  lawfal 
commands,  and  faithfully  serve  the  said  Joshua  Gore, 
and  be,  in  all  respects,  subject  to  his  authority  and 
control,  according  to  law,  and  his  duty  as  an  appren- 
tice; and  the  said  Joshua  Gk)re,  on  his  part,  covenants 
that  he  will  give  him,  the  said  John  F.,  one  year's 
schooling,  and  have  him  taught  to  cypher  to  and  through 
•  the  double-rule  of  three,  or  cause  the  same  to  be  done ; 
and  he  will  also  constantly  find  for  the  said  John  F., 
sufficient  diet,  lodging,  washing,  and  apparel,  and  other 
necessaries,  suited  to  an  apprentice,  both  in  sickness  and 
in  health ;  and  also,  take  care  of  his  morals,  and  treat 
him  with  humanity ;  and  at  the  end  of  his  time,  will 
give  him  one  suit  of  clothes,  to  be  good ;  and  also,  a 
hone,  saddle,  and  bridle,  worth  one  hundred  dollars. 

^In  witness  whereof,  the  said  Joshua  Gbre,  and  Wallis 
Estill,  chairman,  have  hereto  set  their  hands,  and  seals, 

the  3rd  December,  1838. 

hu 
"  Joshua  M  Qoeb,  [seal.] 

"W.  Estill,  [seal]" 

In  March,  1852,  an  action  of  covenant  was  instituted 
upon  this  bond,  in  the  circuit  court  of  Franklin  county, 
in  the  name  of  Thomas  Finch,  chairman  of  the  county 
court  of  that  county,  for  the  use  of  John  F.  Thomas. 
To  the  declaration  the  defendant  demurred,  and  the  court 
sustained  the  demurrer,  whereupon  the  plaintiff  appealed 
in   error. 

OoLTAB,  for  plaintiff  in  error,    cited  10  Terg.,  465 ; 
1  Humph.,  94;  3  Ilnd.y  500;  4  /Wd,  146,  884. 
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Oabtbb,  for  defendant  in  error,  reviewed  the  cases 
referred  to  by  Colyar,  and  cited  Davis  vs.  Bratton,  10 
Humph.,  179. 

Cabuthebs,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant,  founded  on  an  appren- 
tice bond,  dated  3rd  December,  1838,  between  Wallis 
Estill,  then  chairman  of  the  county  court  of  Franklin, 
and  the  defendant,  on  the  binding  of  said  J.  F.  Thomas,  « 
then  eleven  years  old.  Tlie  term  of  service  has  elapsed, 
and  this  suit  is  brought  by  the  plaintiff,  as  successor 
of  said  Estill,  to  enforce  the  covenant  in  favor  of  the 
apprentice. 

The  bond  is  set  out  in  the  declaration,  and  by  it, 
we  see  that  the  covenants  of  defendant  are  larger,  more 
in  favor  of  the  apprentice,  than  the  statute  on  this  sub- 
ject prescribed.  To  the  declaration  there  is  a  demurrer, 
which  was  sustained  by  the  court,  and  the  suit  dis- 
missed ;  from  which  judgment  there  is  an  appeal  to  this 
court. 

The  following  objections  to  the  bond  are  presented  in 
argument,  as  the  grounds  upon  which  the  demurrer,  was 
sustained;  and  we  are  called  upon  to  determine  whether 
there  is  error  in  the  judgment  below.  The  objections 
are  all  grounded  upon  the  position,  that  as  the  suit  is 
brought  by  the  present  chairman,  as  successor  of  Estill, 
to  whom  it  was  taken  in  his  official  capacity,  it  cannot 
be  sustained,  unless  it  is  a  statutory  bond ;  that  is,  taken 
in  strict  conformity,  to  the  provisions  of  the  statute  on 
that  subject.  This  is  certainly  a  correct  legal  proposi- 
tion. For,  if  not  taken  in  compliance  with  the  statute, 
it  might  be  good  bs  a  voluntary,  or  common  law  bond, 
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but  would  have  to  be  sued  upon,  as  such,  by  Estill, 
or  his  personal  representatives,  and  not  by  his  successor 
in  office,  as  the  law  was  settled  in  tlie  case  of  Illhhitts 
vs.   Ccmady^  10  Yer.,  465,  and  other  cases. 

The  first  objection  here  taken,  is,  that  tliis  bond 
requires  more  to  be  done  by  the  master,  than  the  act  of 
1762,  ch.  6,  §  19,  Car.  &  Kich.,  98,  require.  Tliis  act 
only  provides  expressly,  that  the  master  shall  provide 
^'diet,  clothes,  lodging  and  accomodations,  fit  and  neces- 
sary, and  teach,  or  cause  to  be  taught,  him  or  her,  to 
read  and  write;"  and,  "at  the  expiration  of  the  appren- 
ticeship, shall  pay  the  apprentice  the  like  allowance,  as 
is,  by  law,  appointed  for  servants,  by  indenture,  or  cus- 
tom." Now,  what  is  appointed  for  servants  by  inden- 
ture or  custom?  We  are  not  informed  by  the  act. 
When  we  turn  to  the  act  of  174:1,  ch.  24,  we  find,  that 
it  is  founded  on  a  relation  and  state  of  society,  which 
is  now  scarcely,  if  at  all,  known  in  our  community, 
and  its  provisions  generally  obsolete. 

But  we  do  not  understand  the  act  of  1762,  as  limit- 
ing the  county  court  as  to  the  extent  of  their  provisions 
in  the  indenture,  they  are  required  to  take  in  the  20th 
section,  to  the  items  prescribed  in  the  previous  section. 
Bomi  vs.  BraUon,  10  Humph.,  180 ;  2  Dev.  &  Battle,  476. 

The  minimum,  but  not  tlie  maximum,  is  set  forth.  It 
would  be  absurd  to  give  it  any  other  construction,  in 
the  absence  of  an  express  prohibition  upon  the  county 
court.  K  the  apprentice  is  only  ten  years  old,  shall  he 
serve  his  master  eleven  years,  and  receive  no  more 
than  if  he  was  nineteen  at  the  time  of  binding,  when 
he  will  have  but  two  years  to  serve?  Can  the  Legis- 
lature   be    presumed    to  have    thought  it    necessary    tu 

liave  prohibited  the  county  court  from  making  the  best 
22 
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terms  it  could,  for  a  poor,  unprotected  orphan  cliild? 
Or,  did  they  consider  it  important  to  save  and  protect 
the  master  from  voluntarily  agreeing  to  give  too  much? 
No  such  absurdity  can  be  supposed.  We  hold  it  there- 
fore, to  be  clear,  that  the  Legislature  intended,  and  that 
it  is  the  duty  of  the  county  court,  in  acting  for  infants 
and  orphans,  under  this  act,  to  make  the  best  bargain 
they  can  for  the  benefit  of  the  apprentice.  The  master 
is  competent  to  contract,  and  will  take  care  of  himself. 
There  is,  then,  nothing  in  the  objection. 

Secondly:  It  is  objected,  that  this  bond  is  taken  by 
Wallis  Estill,  and  so  signed,  and  not  to  him,  as  chair- 
man, and  his  successors,  as  the  20th  section  of  the  act 
requires.  Nor  does  it  appear  that  the  same  was  acknowl- 
edged in  open  court,  as  the  law  requires.  His  official 
character  is  twice  stated  in  the  bond,  though  not  affixed 
to  his  signature.  This  is  sufficient.  It  is  not  necessary 
when  the  character  in  which  a  party  contracts,  is  set 
forth  in  the  body  of  an  instrument,  that  it  should  again 
appear  with  his  signature  at  the  bottom. 

Nor  do  we  deem  it  necessary  to  the  validity  and 
statutory  character  of  the  bond,  that  it  should  be  taken 
to  the  chairman  and  his  successors.  To  be  sure,  the 
statute  so  provides.  But  this  opinion,  does  not  invalidate 
it.  It  is  a  bond  taken  to  the  office,  and  not  the  officer, 
in  legal  contemplation.  Every  incumbent  of  the  office 
would  have  a  right  to  enforce  it,  because  it  is  taken 
to  the  c^cer,  and  not  to  the  person.  It  is  true,  if  it 
were  taken  to  a  diflferent  officer  or  functionary,  than 
the  one  prescribed  by  the  statute,  it  would  not  be  a 
statutory,  but  yet,  a  good  voluntary  common  law  bond. 
The  only  difference  would  be  in  the  name  in  which 
the  suit  should  be  brought;  not  in   the  validity  of  the 
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bond,  or  tke  right  to  recover  upon  it.  A  suit  can  only 
be  in  the  name  of  the  successor  when  the  bond  is  taken 
to  the  officer  designated  in  the  act  of  asembly,  under 
which  it  is  taken.  This  is  the  doctrine  laid  down  in 
JStbbUts  vs.  Ccmady^  10  Yerg.,  467.  There  the  bond  of 
an  administrator  was  taken  to  ^^  James  Hibbitts,  chair- 
man, &c.,"  when  the  law,  at  that  time,  required  it  to 
be  the  Governor.  K  then,  in  this  case,  the  bond  had 
been  to  any  other  functionary  than  the  chairman  of  the 
county  court,  it  would  have  destroyed  its  statutory  char- 
acter, and  no  suit,  for  that  reason,  could  have  been  main- 
tained in  the  name  of  the  plaintiff,  who  sues  as  the 
successor  of  the  obligee.  The  suit,  in  that  case,  would 
have  to  be  in  the  name  of  Estill ;  or,  if  dead,  his  per- 
sonal representative,  as  upon  the  common  law  bond. 
Jones  vs,    Wiley^  4  Humph.,  146, 

But,  though  this  is  the  proper  officer,  yet,  the  word 
"successors,"  is  omitted.  It  is  necessarily  understood, 
and  the  law  will  supply  it;  or,  whether  supplied  or 
not,  makes  no  difference,  as  each  succeeding  chairman, 
by  force  and  virtue  of  his  appointment,  is  vested  by 
law,  with  all  the  rights,  duties  and  powers  of  his  pre- 
decessor; consequently,  all  bonds,  payable  to  his  prede- 
<je8Sor,  as  such  officer,  for  the  use  of  others,  or  the 
public  benefit,  are  to  be  regarded  as  payable  to  him; 
from  which  principle  a  right  to  sue  necessarily  results. 

He  only  remaining  objection  is,  that  it  does  not  appear 
that  said  bond  was  recorded,  &c.,  as  required  by  the 
statute.  We  cannot  look  into  that  question,  upon 
demurrer;  such  defect,  if  it  be  one,  cannot  be  taken 
Advantage  of  in  this  mode. 

"We  take  it,   upon  the   question  before  us,  tliat  every 
tbing  required  by  the  statute,  has  been  done  by  the  court 
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to  which  the  business  was  intrusted,  unless  the  contrary 
appears  on  the  face  of  that  part  of  their  proceeding,  judi- 
cially brought  to  our  notice. 

The  defendant,  after  having  received  the  services  of 
the  orphan  boy,  for  eleven  years,  and  is  now  endeavoring 
to  deprive  him  of  tlie  small  compensation  secured  in  the 
covenant,  upcn  technicalities,  does  not,  to  say  the  least 
of  it,  deserve  any  thing  more  than  strict  law.  We  cer- 
tainly do  not  feel  called  upon  to  strain  4Jie  law  for  his 
benefit.  We,  therefore,  reverse  the  judgment  of  the 
court  below,  sustaining  the  demurrer ;  overrule  the  same, 
and  remand  the  cause  for  further  proceedings,  on  the 
covenant  declared  upon,  as  a  statutory  bond. 


The  State  vs,  J.  S.  &  W.  J.  Scon. 

Turnpike  Roads.  Scire  facias.  Practice.  The  proper  practioe  under  the  Act 
of  1886,  ch.  54,  §  4,  to  Tacate  a  charter  granted  for  the  constrootion  of  t 
tampike  road  is,  that  the  attorney  general  shall  file  in  the  drenit  conrt,  offi- 
ciallj,  such  information  as  he  may  have  respecting  the  abuse  of  the  franchises 
or  pririleges  granted  to  the  proprietors  of  tampike  roads ;  and  the  court  may 
thereupon,  if  the  information  be  deemed  sufficient  to  authorize  such  a  pro- 
ceeding, direct  a  scire  facias  (which  shall  issue  in  the  name  of  the  State,  and 
be  signed,  as  other  process,  by  the  clerk)  to  issue,  calling  upon  the  oirners 
of  the  road  to  appear  before  the  court,  that  they  may  show  cause  why  the 
charter  granted  them  should  not  be  vacated. 

Tills  was  a  proceeding  in  the  manner  stated  in  the 
opinion,  in  the  circuit  court  of  Fentress  county.  At 
the  February  Term,  1852,  Quarles,  Judge,  presiding, 
there  was  judgment  for  the  defendants,  and  attorney  gen- 
eral Brien,  in  behalf  of  the  State,  appealed  in  error. 
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Attobney  General,  for  the  State. 

SwoPE,  for  defendants,  cited  Arch.  73. 

Carutheks,  J.,   delivered  the  opinion  of  the  court. 

By  the  Act  of  1848,  ch.  219,  the  legislature  incorpora- 
ted the  defendants  and  "their  associates  and  successors," 
under  the  name  of  the  "Montgomery  Turnpike  Compa- 
ny," with  power  "to  contract  and  keep  in  repair  a  turn- 
pike road,  commencing  on  the  south  bank  of  Wolf  river, 
in  Fentress  county,"  &c. 

On  the  22d  October,  1861,  M.  M.  Brien,  Esq.,  attorney 
general  of  the  ith  circuit,  filed  with  the  clerk  of  Fen- 
tress circuit  court,  a  paper  which  he  denominated  a  writ 
of  scire  faeiaSj  signed  by  himself,  directed  to  the  Sheriff 
of  Fentress  county,  commanding  him  to  summon  the 
defendants  to  appear  at  the  next  February  Term  of  said 
court,  and  shew  why  their  charter  should  not  be  vacated 
and  declared  null  and  void,  because  their  said  road  was, 
and  had  remained  for  more  than  six  months  out  of 
repair. 

The  clerk  endorsed  the  writ  "filed  22d  October,  1851, 
by  the  attorney  general."  It  was  served  upon  the  defen- 
dants by  the  sheriff,  and  they  appeared  at  February 
Term,  1852,  and  moved  to  quash  the  said  proceeding, 
which  was  done  by  the  court,  and  the  State  appealed. 

This  proceeding  is  foimded  on  the  Act  of  1835,  ch.  54, 
§  4.  Car.  &  Nich.,  698.  This  act  makes  general  regu- 
lations in  relation  to  all  turnpike  roads,  provides  a  com- 
mittee of  three  "commissioners  or  superintendents"  for 
each  county,  to  examine  the  roads,  open  gates  when  out 
of  repair,  &c.    And  the  4th  section  says :  "  K  any  grantee 
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or  owner  of  any  turnpike  road  or  toll  gate  shall  fail,  for 
the  space  of  six  months,  at  any  one  time,  to  put  or  keep 
the  same  in  good  repair,  it  shall  be  the  duty  of  the  attor- 
ney general  (upon  satisfactory  information  being  had)  to 
issue  a  scire  facias  in  the  name  of  the  State,  stating  the 
charge  and  complaint,  and  requiring  the  party  to  appear 
and  shew  cause  why  their  charter  should  not  be  vacated, 
forfeited  and  annulled." 

Now  the  question  here  is,  whether  a  scire  facias,  signed 
by  the  attorney  general  and  not  by  the  clerk,  upon  some 
record  or  official  complaint  lodged  with  him,  can  be  sus- 
tained. We  think  the  act  requiring  by  .the  letter  that 
officer  to  issue  this  writ,  did  not  intend  that  it  should 
proceed  from  him,  nor  by  his  authority  alone,  and  be 
sustained  by  his  signature,  as  is  attempted  in  this  case. 

The  intention  of  the  legislature  was,  that  he  should 
collect  the  facts,  and  file  his  official  information  before 
the  court  as  a  foundation  for  the  writ,  and  then  that  the 
same,  like  any  other  process,  should  run  in  the  name  of 
the  State,  with  the  signature  of  the  clerk.  At  all  events, 
the  information  should  be  filed  with  the  clerk  of  the 
court,  as  a  foundation  for  the  writ  to  be  issued  by  the 
latter.  And  even  the  validity  of  this  course  woidd  be 
doubtful.  It  surely  could  not  have  been  intended,  that  a 
proceeding  of  such  serious  import  as  this,  demanding  the 
forfeiture  of  a  solemn  charter,  and  the  vacation  of  so 
important  a  grant  as  the  right  to  a  turnpike  road  or 
bridge,  should  be  instituted  without  any  foundation  of 
record  at  the  discretion  of  the  prosecuting  officer.  By 
the  Constitution  of  Tennessee,  Art.  VI.,  §  12,  "  all  writs 
and  other  process  shall  run  in  the  name  of  the  State  of 
Tennessee,  and  bear  test,  and  be  signed  by  the  respective 
clerks." 


I      - 
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A  scire  facias  is  a  writ.  It  is  sometimes  the  commence- 
ment of  a  new  action,  as  when  it  is  issued  to  repeal  a 
patent,  vacate  a  charter  and  the  like,  (there  being  no 
action  on  which  it  can  be  founded;)  it  is  in  other  cases 
the  continuation  of  a  suit,  as  when  brought  to  revive  a 
judgment  after  a  year  and  a  daj  from  its  rendition,  or 
upon  the  marriage  or  death  of  parties.    4  Bouv.  Inst.,  85. 

K  it  be  a  writ,  it  must  "  bear  test  and  be  signed  by 
the  clerk."  A  proceeding  under  this  statute  is  somewhat 
in  the  nature  of  criminal  information  in  England.  It  is, 
as  that  was,  a  substitute  for  an  indictment  or  present- 
ment in  certain  designated  cases.  That  was  a  proceeding 
by  which  offenders  could  be  called  upon  to  answer  charges 
and  be  subject  to  penalties  otherwise  than  by  indictment. 
But  by  our  constitution  no  one  can  be  called  to  answer 
for  any  crime,  but  by  presentment  or  indictment,  and  the 
case  is  only  referred  to  for  its  analogy  to  this,  as  an  illus- 
tration of  the  ground  we  take  here.  These  informations 
were  made  in  writing  by  the  King's  attorney  general  ex 
officio,  or  by  the  master  of  the  crown  office;  Arch.  Cr. 
PL,  69  and  70.  These  informations  are  required  to  con- 
tain the  material  facts  constituting  the  offense  charged, 
80  that  the  court  might  see  that  they  were  sufficient, 
before  a  rule  to  proceed  could  be  granted ;  IMdj  78,  74. 
So,  before  further  proceedings,  the  court  were  to  judge 
of  the  charge  made,  and  pass  upon  its  sufficiency,  to  call 
upon  the  accused  to  answer.  This  was  a  protection 
to  the  citizen  against  frivolous  or  insufficient  accusations. 

We  do  not  believe  that  a  relator  or  prosecutor  is  neces- 
sary here  to  be  responsible  for  cost,  as  it  has  been  con- 
tended for  defendants.  But  the  attorney  general,  whose 
duty  it  is  made  by  the  statute  in  question,  must  file  ex 
officio  his   complaints  or  information,   setting   forth   the 
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facts  charged,  in  lieu  of  an  indictment  or  presentment, 
that  the  court  may  see  whether  they  are  sufficient  to  call 
.upon  the  accused  to  answer.  That  is  sufficiently  done  in 
this  case,  but  not  in  the  right  form;  nor  was  it  submit- 
ted to  the  court  as  a  foundation  for  an  order  for  the  writ 
to  issue.  If  the  court  so  regards  them,  the  same  will  be 
filed  as  a  foundation  of  the  proceedings,  and  a  writ  of 
scire  facias  will  be  ordered  to  issue  by  the  clerk.  The 
attorney  general  may  make  the  information  or  charge 
upon  any  ground  that  may  be  satisfactory  to  him,  with- 
out more ;  or  he  may  accompany  his  charge  with  affida- 
vits. Either  will  be  sufficient  to  call  upon  the  accused 
to  answer  if,  in  the  opinion  of  the  court,  enough  be  set 
..fortii'i^^  the  written  accusation.  It  will  be  taken  as  prima 
facie  true,  'for  the  purpose  of  calling  upon  the  defendwit 
tb\  answQT.  The  legislature  surely  could  not  have  contem- 
.^lated  a  proceeding  so  informal  as  the  one  now  under 
'consideration,  or  less  so  than  the  mode  we  have  herein 
prescribed. 

We  think  then,  that  the  court  below  committed  no 
error  in  quashing  the  so  called  scire  fecias,  and  we  there- 
fore affirm  the  judgment 
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Allen  vs.  Prihm. 

Appeal.  Certiorari  and  tupersedeoi.  The  petitioner  for  writs  of  certiorari  and 
supersedeas  to  remore  a  cause  from  before  a  justice  of  the  peace  into  the 
circuit  court,  alleged  the  following  as  reasons  for  not  appealing :  that  the  ser- 
vices of  Hill,  a  justice  of  the  peace,  had  been  engaged  to  manage  and  conduct 
the  suit  as  the  friend  and  agent  of  petitioner  (he  being  old,  blind,  and  igno- 
rant) who  advised  him,  when  he  attended  at  the  proper  time  to  take  the 
appeal,  not  to  do  so,  as  the  case  would  go  the  same  way  in  the  circuit  court. 
The  advice  was  taken  but  the  petitioner  afterwards  ascertained  that  he  had 
sat  upon  the  case  and  united  with  the  other  justice,  Nelson,  in  giving  judg- 
ment against  him.  Held  that  this  was  a  sufficient  reason  for  not  appealing, 
and  the  petition  containing  matters  showing  merit,  it  was  proper  to  gi-ant  the 
writs  of  certiorari  and  supersedeas. 

Frimm  presented  his  petition   for    writs  of   certiorari 
and  snpeiBedeas,  (containing    the  reasons 
opinion  why  he  had  not  appealed)  to 
for  Williamson  county,  at  its  March  Tel 
being  granted  and  the  case    removed 
court,  a  trial  was  had,  Majstet,  Judge,  |(resi^ing,  when    Vf 
there  was  judgment  for  Frimm  and 
error. 

R.  C.  Foster,  for  plaintijff  in  error,  cited  4  Hayw., 
100,  143;  2  Tenn.,  179;  3  Humph.,  137,  148. 

Mabshall,  for  defendant  in  error,  cited  2  Tenn.,  108 ; 
3  Humph.,  145;  5  Jiid.j  146. 

Cabuthebs,  J.,  delivered  the  opinion  of  the  court. 

It  is  insisted  in  this  case,  that  the  circuit  court  erred 
in  granting  the  petition  of  plaintiff  for  writs  of  certiorari 
and  supersedeas,  by  which  the  case  was  removed  for  a 
new  trial,  from  a  justice  of  the  peace  to  the  circuit 
court,  because  sufficient  reason  is  not  given  for  failing 
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to  appeal.  The  reasons  given,  are,  that  the  services  of 
EQll,  a  justice  of  the  peace,  had  been  engaged  to 
manage  and  conduct  the  suit,  as  the  Mend  and  agent 
of  petitioner,  he  being  old,  blind  and  ignorant,  who 
advised  him,  when  he  attended  at  the  proper  time  to 
take  the  appeal,  not  to  take  it,  as  the  case  would  go  the 
same  way  in  the  circuit  court.  His  advise  was  taken, 
under  the  idea,  that  it  was  given  in  good  faith  and 
without  any  bias  on  his  mind.  The  said  Hill  had  told 
him  at  first,  when  the  warrant  was  taken  out,  that  he 
would  not  set  upon  the  case  but,  would  attend  to  it 
for  him.  But  he  afterwards  ascertained  that  Hill  had 
set  upon  the  case,  and  united  with  Justice  Nelson,  in 
giving  judgment  against  him.  Upon  the  discovery  of 
this  fact  he  presented  his  petition  to  the  circuit  court 
of  "Williamson,  to  bring  up  the  case  for  a  new  trial. 
That  the  merits  were  sufficient  is  not  controverted,  and 
the  verdict  of  the  jury,  in  favor  of  Prvmm,  is  conclusive. 
We  think  the  reasons  given  for  not  appealing  are 
sufficient.  The  fact  that  a  party  litigant  acts  upon 
wrong  advice  given  by  a  neighbor,  friend,  or  even  a 
lawyer,  might  not  answer  as  an  excuse,  but,  in  this 
case,  the  wrong  counsel  was  given  by  a  member  of 
the  court,  who  might  feel  disposed  to  sustain  his  own 
judgment,  but,  in  addition  to  that,  he  had  deceived 
Primm,  by  pretending  to  be  his  friend  in  the  case,  and 
controling  him  by  his  advice,  when,  in  fact,  he  had, 
contrary  to  his  assurance,  sat  as  a  judge  upon  his  case, 
and  decided  it  against  him.  The  jurisdiction  of  magis- 
trates has  now  become  so  much  enlarged,  embracing 
more  than  nine-tenths  of  all  the  litigation  of  the  country, 
it  is  important  to  guard  their  purity  with  a  more 
watchful  care. 
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It  will  not  do  to  allow  them  to  become  connsellors  and 
judges  in  the  same  case.  This  old  man,  who  had  been 
shameftiUy  defrauded,  had  made  up  his  mind  fiilly  to 
appeal,  from  what  he  regarded  as  a  most  unjust  judg- 
ment, and  was  prevented  from  doing  so,  by  one  of  the 
judges,  who  pretended  to  be  his  friend  and  impartial 
adviser;  and  such,  he  had  a  right  to  consider  him,  from 
what  had  previously  occurred  between  them.  But,  it 
appears  that  as  soon  as  he  ascertained  that  Hill  had 
sat  upon  his  case,  and  consequently,  that  his  advice 
might  not  be  disinterested  and  impartial,  he  immedi- 
ately renewed  his  original  intention,  to  have  a  .re-in- 
vestigation of  his  case,  and  filed  his  petition. 

There  was  no  negligence  here  on  the  part  of  peti- 
tioner, but  he  was  misled  by  the  wrong  counsel  and 
breach  of  trust  of  one  of  his  judges.  Whether  the 
magistrate  so  intended  it  or  not,  he  caused  a  loss  and 
injury  to  this  unfcartunate  old  man,  which  ought  to 
have  been  redressed. 

The    judgment  of  the  circuit  court  will  be  affirmed. 


340  NASHVILLE: 


Blacehoke  vs.  Babkeb  et  aU. 

Chancery.  Judgment.  JSfotice,  The  purchaser  of  property,  sold  under  A  decree 
of  the  chancery  court,  becomes  a  quoii  party  to  the  cause  so  far  as  relates  to 
the  rights  and  duties  that  properly  appertain  to  his  purchase  under  the  decree, 
and  hence  if  he  &il  to  pay  the  purchase  money  or  any  part  thereof  at  the 
time  it  becomes  due,  the  court  may,  upon  motion,  and  without  any  notioe  to 
him,  enter  judgment  and  award  execution  against  him  for  the  purchase  money 
remaining  unpaid. 

This  was  a  judgment  rendered  upon  the  facts  stated 
in  the  opinion,  at  the  April  Term,  1852,  of  the  chancery 
conrt  at  Gallatin,  Chancellor  Kidley,  presiding;  from 
which  the  defendants  appealed. 

John  J.  Whtte,  for  plaintiff,  argued:  It  has  been 
decided  by  this  court  in  the  case  of  Deaderick  vs. 
Smithj  6  Humph.,  146,  that  the  court  has  the  power 
to  enforce  its  own  decrees;  that  it  has  under  its  con- 
trol all  the  sales  made  by  its  order  until  a  final  dis- 
position is  made  of  the  cause;  that  the  purchaser  at  a 
sale  is  a  party  to  the  cause,  and  that  his  securities  by 
their  undertaking  become  subject  to  all  his  liabilities. 
To  be  sure,  in  the  statement  of  the  case,  it  appears 
that  notice  was  served  upon  the  parties;  but  the  court 
do  not  decide  the  case  upon  that  ground. 

This  court,  in  another  case,  8  Humph.,  520,  say  that 
where  the  purchase  is  made  on  a  credit,  the  court 
will,  upon  application,  see  that  the  money  is  fairly 
paid  to  those  entitled,  before  the  purchaser  will  be 
invested  with  the  title.    See,  too,*  10  Humph.,  81. 

MuNDAY,  for  defendants,  argued:  Saa  a  cJumoeUar 
power  to  decree  the  payment  of  the  purchase  money, 
at  a  sale  made  under  a  decree  in  chancery,  and  award 
execution  against  the  purchaser  and  his  sureties,  where 
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notice  has  not  been  gwen  the  parties^  nor  an  order  made 
vpmi  them  to  pay  the  money  into  courts  ly  a  specified. 
day^  or  on  faHmre  to  do  so^  the  court  will  be  moved 
for  a  decree  amd  execution^  against  them  to  /o7*ce  the 
payment  of  the  samet  We  insist  that  the  chancellor 
has  no  such  power,  either  by  the  a^te  of  a^sembly^  or 
by  the  powers  which  are  ^^properly  and  rightfully  in- 
ddent  to  a  cotirt  of  chaneery  ;^^  that  such  is  not  the 
regular  practice  of  a  court  of  chancery  in  this  country, 
or  elsewhere;  that  it  cannot  be  sustained  by  the  an- 
alogous practice  in  the  chancery  court  of  England,  when 
proceeding  in  similar  cases;  that  in  point  of  fact,  the 
plaintiffs  in  this  case  had  no  notice  of  the  proceeding, 
until  after  the  decree  was  pronounced  and  execution 
awarded.  Deadrick  et  als.  vs.  Smith  et  als,^  6  Humph., 
138;    Woods  vs.  Mam^n,  3  Sumner's  Rep.,  318. 

ToTTEN,  J.,  delivered  tlie  opinion  of  the  court. 

The  defendants  executed  to  the  plaintiff,  as  clerk  and 
master  of  the  chancery  court  at  Gallatin,  two  notes  for 
two  thousand  three  hundred  and  eleven  dollars  each ;  the 
same  being  for  the  purchase  money  of  land  sold  by  the 
clerk  and  master  under  a  decree  of  that  court. 

On  the  12th  of  April,  1852,  on  motion  and  without 
formal  notice,  the  said  court  rendered  judgment  against 
defendants  for  a  balance  of  three  thousand  five  hundred 
dollars  due  on  said  ribtes,  and  awarded  execution ;  where- 
upon, the  defendants  appealed  to  this  court. 

The  error  assigned  is,  that  no  notice  of  the  motion 
was  given  to  defendants.  Tliis  judgment  is  supported  by 
DeadHck  vs.  Smith,  6  Humph.  R.,  146,  w^here  the  pow- 
ei-s  of  a  court  of  chancery,   in   this  respect,  are  clearly 
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and  fully  stated.  It  is  true  that  no  notice  was  given  in 
that  case ;  but  it  is  not  alluded  to  in  the  opinion  as  being 
necessary  to  the  exercise  of  the  jurisdiction  aforesaid. 

The  court  must  have  power  to  enforce  its  judgments 
and  decrees.  ^^It  has  under  its  control  all  sales  made 
by  its  order,  until  a  final  disposition  is  made  of  the 
cause."  The  purchaser  of  property  becomes  a  quasi  party 
to  the  cause>  so  far  as  relates  to  the  rights  and  duties 
that  properly  appertain  to  his  purchase  under  the  decree. 
He  may,  therefore,  by  petition  merely,  as  a  party  already 
in  court,  and  without  formal  bill,  present  any  matter  in 
relation  to  the  sale,  that  his  rights  and  interests  may 
require;  Head  vs.  Fitej  8  Humph.  B.,  828;  as  that  a 
title  be  made  to  him  on  his  compliance  vdth  the  con- 
ditions of  the  sale,  or  that  he  be  absolved  from  his 
contract,  by  reason  of  defect  of  title,  and  the  like;  so, 
on  the  contrary,  is  he  liable  to  the  action  of  the  court 
to  enforce  the  complicmce  with  the  conditions  of  the 
sale.  This  may  be  by  proceeding  in  personam  in  con- 
formity to  the  practice  of  chancery  in  England,  (2  Madd. 
Oh.  Pr.,  402,)  or  by  judgment  and  execution  as  in 
cases  at  law  under  a  statute  of  the  State,  1787,  ch.  22. 

Now,  as  the  purchaser  under  a  decree  becomes  a 
party  to  the  suit,  as  to  every  thing  that  relates  to  the 
sale,  he  is  already  before  the  court,  as  another  party 
is  before  it,  to  demand  his  rights  or  to  perform  his 
duties  and  obligations  in  relation  thereto.  The  notice, 
if  given,  could  only  be  necessary  and  have  the  effect 
to  bring  him  before  the  court,  and  as  he  is  already 
before  it,  the  notice  is  useless.  It  must  follow,  that  in 
such  case,  a   judgment  without   formal  notice  is  valid. 

It  is  argued  that  the  practice  may  be  inconvenient 
where  the  purchaser  has  defence,  and  is  not  present  at 
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the  rendition  of  the  judgment;  as,  where  payments 
have  been  made  or  the  title  is  defective.  But  this 
defence  he  may  still  make  by  petition  to  the  chancel- 
lor, and  the  judgment  will  not  preclude  him  from  taking 
such  action  as  the  equity  of  the  case  may  require. 
Besides,  it  may  in  many  instances  be  inconvenient  or 
impossible  to  give  notice  to  the  party,  and  we  are  not 
to  presume  that,  as  a  purchaser  merely,  he  has  a  soli- 
citor in  court  to  whom  the  notice  may  certainly  be 
given.  If  there  be  any  objection  to,  or  compliance  with 
the  sale,  the  purchaser  should  make  it  in  reasonable 
time;  if  none,  he  should  comply  with  its  conditions, 
and  his  contract  is  sufficient  notice  to  him  of  the  time 
and  nature  of  its  performance,  and  for  which  he  has 
become  liable  to  the  action  of  the  court. 

Tis  true,  that  the  Act  1832,  ch.  92,  in  relation  to 
sales  by  order  and  decree  of  the  county  court,  requires 
that  five  days'  notice  be  given  before  judgment  in  that 
court  for  the  purchase  money.  But  this  is  a  special 
jurisdiction  conferred  by  the  statute,  and  it  provides  the 
manner  in  which  it  shall  be  exercised.  It  has  no  refer- 
ence to  the  more  appropriate  proceeding  in  chancery, 
and  requires  no  notice  in  that  court,  which  is  but 
another  argument  in  support  of  the  position  that  we 
should  not  require  it. 

Affirm  the  judgment. 


344  NASHVILLE: 

SxELL  et  at.  vs.  The  State,  far  the  vse  of  Gkeenfteld. 

DiLiOKNCS.  Of  officer  in  preservalion  of  property  attaehedor  levied  Hpon,  Ad 
officer  who  has  seized  property  by  virtue  of  an  attachment,  must  use  such 
ordinary  diligence  in  preserring  it,  (so  long  as  he  should  retain  the  custody  of 
it,)  as  belongs  to  a  prudent  and  honest  discharge  of  his  duty ;  but  what  ahall 
amount  to  the  degree  of  care  and  diligence  required,  must  depend  yery  much 
upon  the  facts  of  each  case. 

This  was  an  action  of  debt,  as  stated  in  the  opinion, 
instituted  in  the  circuit  court  of  Davidson  county.  At 
the  June  Term,  1852,  Manet,  Judge,  presiding,  there 
was  judgment  for  the  plaintiff,  and  the  defendant  appealed 
in  error. 

Reid,  for  plaintiffs  in  error,  cited  Sto.  Bailments,  §§ 
124,  130,  620-1 ;  1  Mason's  Eep.,  100-1. 

EwiNG  &  Cooper,  for  defendant  in  error. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  on  the  official  bond  of  L.  E.  Temple, 
late  a  constable  of  Davidson  county,  against  Snell  & 
McQavock,  his  sureties,  for  negligence  of  the  said  con- 
stable in  the  performance  of  his  office.  The  case  is 
this.  In  July,  1850,  an  original  attachment  in  favor  of 
Wesley  Greenfield  vs.  John  E.  Jones,  for  one  hundred 
and  Beventy-five  dollars,  came  to  the  hands  of  Temple. 
as  constable,  to  be  executed.  lie  returned  the  attach- 
ment as  levied  on  a  lot  of  furniture ;  and  the  plaintifl" 
avei*s,  that  when  he  obtained  his  judgment  and  order 
of  sale  thereon,  tlie  said  constable  had  been  so  careless 
and  negligent  in  keeping  the  possession  of  the  said  pro- 
perty attached,  that  it  was  not  to  be  found;  and  by 
reason  thereof,  he  had  lost  his  debt. 
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There  is  proof  upon  the  question  of  diligence,  as  to 
the  possession  of  the  property,  and  the  manner  in  which 
it  was  kept  by  the  officer,  which  need  not  be  particu- 
larly stated.  It  appears,  however,  that  the  property  was 
not  removed,  but  left  in  charge  of  the  officer's  agent, 
in  the  ware-house,  where  it  was  found,  and  which 
had  been  used  and  occupied  by  the  debtor.  It  does 
not  appear  what  went  with  the  property.  His  honor, 
the  judge,  instructed  the  jury,  that  "if  they  should  find 
that  the  goods  were  lost^  and  that  Temple  had  used 
only  ordinary  diligence  to  keep  them  safely,  the  defen- 
dants would  be  liable  for  their  value."  The  verdict  and 
judgment  were  for  the  plaintiff,  and  defendants  have 
appealed  in  error  to  this   court. 

The  question  arises  upon  the  correctness  of  the  charge. 
The  degree  of  care  and  diligence,  which  an  officer  shall 
employ  in  the  preservation  of  property,  attached  or  seized 
in  execution,  seems  not  to  be  very  distinctly  defined 
in  the  reported  cases  at  common  law.  Certainly  it  is 
the  duty  of  an  officer,  upon  the  levy  of  an  execution 
or  attachment,  to  take  possession  of  the  property;  and 
if  a  bond  be  not  given,  as  allowed  by  statute,  to  retain 
and  keep  possession  and  dominion  over  it,  so  that  it 
be  subject  to  answer  the  writ.  He  may,  also  employ 
his  deputy  or  other  agent,  to  aid  in  securing  and  pre- 
serving the  property,  thus  taken  into  his  possession, 
being  himself  responsible  for  the  proper  diligence  of  his 
agent.  He  cannot  leave  the  property  in  the  possession 
of  the  debtor,  where  no  bond  is  given,  without  the 
imputation  of  culpable  negligence.  It  is  said,  indeed, 
that  he  should  remove  it,  and  tliis  seems  to  be  gene- 
rally true;  ("Watson  on  Sheriffs,  188 ;)  but  in  some  cases, 

it  might  be  impossible,  or  injurious,  and  it  must  depend 
23 
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upon  the  facts  in  the  special  case.  He  must,  however, 
retain  his  possession  and  dominion  over  it  in  person,  or 
by  his  agents,  whether  lie  remove  it  or  not;  for  the 
property  is  considered  as  in  citstodia  legis^  as  it  cannot 
be  BO  if  it  be  not  in  the  custody  of  its  oflScer. 

We  may  further  observe  in  reference  to  the  diligence 
which  an  oflScer  is  bound  to  employ,  that  in  Fly  vs. 
Finch^  Cro.  Jac,  514;  MUdway  vs.  Smithy  2  Saund.  R., 
344;  and  Clarh  vs.  WUJiera^  2  L.  Raym.,  1075,  it  is 
held  as  settled  law,  that  it  is  no  excuse  for  the  sheriff, 
that  goods  taken  in  execution,  are  rescued  by  force, 
from  his  possession.  The  reason  is,  that  he  may  summon 
the  power  of  the  county^  to  prevent  the  rescue,  and  to 
recover  the  possession ;  and  his  omisson  to  do  so  is  to 
be  considered  a  gross  neglect  of  official  duty. 

This  has  ever  been  the  nile  of  the  common  law,  found- 
ed on  necessity  and  policy.  In  1  Mason  E.,  100,  Mr- 
Justice  Story  says:  "In  respect  to  property,  in  the 
custody  of  officers  of  the  court,  pending  process,  they 
are  undoubtedly  responsible  for  good  faith  and  reasonable 
diligence.  If  the  property  be  lost  or  injured,  by  a  neg- 
ligent or  dishonest  execution  of  their  trust,  they  are  liable 
in  damages ;  but,  they  are  not,  of  course,  liable,  because 
an  embezzlement  or  theft  is  proved."  And  in  his  work 
on  bailments,  he  further  says :  "  The  degree  of  diligence 
which  officers  of  the  court  are  bound  to  exert  in  the 
custody  of  the  property,  seems  to  be  such  ordinary 
diligence  as  belongs  to  a  prudent  and  honest  discharge 
of  their  duties,  and  such  as  is  required  of  all  persons 
who  receive  compensation  for  their  services."  Story  on 
Bailments,  §  62.  So,  in  Trigg  vs.  McDonald^  2  Humph. 
R.,  386:  a  sheriff  must  exercise  "reasonable  diligence 
to  execute  the  writ."    And  in  HareweU  vs.  Worsham',  Tb.^ 
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528,  it  is  said,  he  shall  use  active  diligence  in  the  exe- 
cution of  process;  and  if  defendant  have  property,  he 
must  levy  the  execution  on,  or,  show  some  reasonable 
excuse,  why  he  did  not."  All  which  seems  to  imply, 
that  he  shall  exercise  such  ordinary  diligence  as  belongs 
to  a  prudent  and  honest  discharge  of  his  duty. 

This,  we  think  the  true  rule.  And  it  is  in  accordance 
with  the  analogies  of  the  law  in  other  cases.  Certainly 
the  ofiBcer  is  not  bound  to  anwer  the  safety  and  pres- 
ervation of  the  property,  as  in  case  of  a  common  carrier. 
Nor,  are  we  aware  of  any  principle  upon  which  a  higher 
degree  of  diligence  may  be  demanded  of  him,  than  that 
before  stated. 

Now,  what  shall  amount  to  the  degree  of  care  and 
diligence  required,  must  depend  very  much  upon  the 
facts  of  each  case,  having  regard  to  the  legal  principle 
defining  its  proper  degree.  Testing  the  charge  by  the 
rule  here  stated,  it  will  be  seen  that  it  is  erroneous. 

The  judgment  will  be  reversed,  and  the  cause  remand- 
ed for  a  luew  triaL 

Judgment  reversed. 
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Vaughn  vs.  Dotson,  adrfHr.^  &c. 

New  Trial.  J/t«»niiie<  ofju/rcr.  The  defendant  daring  a  recess  of  the  court, 
inyited  one  of  the  jurors  trying  the  cause  to  which  he  was  a  party,  to  take 
a  gloss  of  soda  with  him,  and  also  to  dine  with  him  at  a  hotel,  which  the  juror 
did,  the  defendant  payhig  the  charges.  Nothing  was  said  to  the  juror  about 
the  suit ;  he  and  the  defendant  were  neighbors  and  in  the  habit  of  doing  muta- 
al  favors,  and,  notwithstanding  this,  he  was  in  lavor  of  rendering  a  verdict 
for  the  plaintiif,  but  by  consent  of  the  parties  the  verdict  of  a  minority  of 
the  jurors  was  taken  as  the  verdict  of  the  jury,  they  not  bemg  able  other- 
wise to  agree,  and  thus  a  verciUct  was  rendered  for  the  defendant  Such  facts 
constitute  no  reason  why  the  verdict  should  be  set  aside,  and  a  new  trial  award- 

'    ad  upon  the  application  of  the  plainUff. 


This  was  an  action  of  debt  in  which  verdict  and  judg- 
ment were  rendered,  as  stated  in  the  opinion,  for  the 
defendant,  at  the  June  Term,  1852,  of  the  circuit  court 
for  Davidson  county,  Manet,.  Judge,  presiding. 

Beid,  for  plaintiff  in  error,  cited  Graham  Kew  Triak, 
96;  6  Greenl.  Eep.,  140;  6  New  Ham.,  91;  12  lUd. 
474;  5  Pick.  Rep.,  296. 

EwiNO  &  Cooper,  for  defendant  in  error,  cited  19  Maine 
Rep.,  303 ;  30  lUdy  9 ;  8  Yerg.  507 ;  4  Humph.,  38. 

ToTFEN,  J.,  delivered  the  opinion  of  the  court. 

The  action  is  debt  upon  an  account  for  work  and  labor. 
Tlie  verdict  for  defendant,  and  plaintiff's  motion  for  a 
new  trial  being  overruled,  he  appeals  in  error  to  this 
court.  The  motion  for  a  new  trial  is  supported  by  the 
affidavits  of  the  plaintiff  and  William  Brinkley,  one  of 
the  jurors. 

It  appears  that  after  the  evidence  was  closed  and  tlie 
plaintiff's  counsel  had  addressed  the  jury,  the  court  took 
recess  for   dinner;   whereon,   the   defendant   invited  said 
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juror  to  take  a  glass  of  soda  with  him,  and  to  dine  with 
him  at  the  "  Union  Hall,"  which  the  juror  did,  the  defen- 
dant paying  the  charges.  The  juror  states  that  nothing 
was  said  about  the  suit;  that  it  did  not  occur  to  him 
that  his  conduct  was  improper;  that  he  was  in  favor  of 
a  verdict  for  the  plaintiff,  but  by  consent  of  parties  in 
open  court,  the  verdict  of  a  majority  was  taken  as  the 
verdict  of  the  jury,  they  not  being  able  otherwise  to 
agree ;  that  the  juror  and  defendant  were  neighbors,  were 
very  intimate  and  in  the  habit  of  doing  mutual  favors. 

It  is  now  insisted  that  the  court  erred  in  the  refusal  to 
grant  a  new  trial;  and  it  is  argued  that  the  conduct  of 
defendant,  if  not  designed,  had  at  least  a  tendency  to 
seduce  the  juror  from  his  duty,  and  that  the  verdict  in 
favor  of  the  party  will  be  set  aside  as  a  punishment  for 
his  improper  conduct,  though  it  may  appear  that  it  had 
no  effect  upon  the  mind  of  the  juror.  To  support  this 
position,  we  are  referred  to  Page  vs.  Wheeler^  6  New 
Ham.  R.,  91 ;  Bla  vs.  Drtm/y  5  Pick.  R,  301 ;  Mcllmin 
vs.   WUhim,  12  New  Ham.  R.,  476. 

The  rule  to  be  deduced  from  these  and  other  cases, 
seems  to  be,  that  if  a  party  do  an  improper  act,  with 
the  design  to  bias  and  influence  any  of  the  jurors,  their 
verdict  in  his  favor  will  be  set  aside  as  a  punishment  to 
him ;  and  no  enquiry  will  be  made  whether  the  improper 
act  prejudiced  and  tainted  the  verdict  or  not  The  mere 
attempt  to  tamper  with  the  jurors  and  to  corrupt  them, 
though  it  be  not  successful,  shall  have  the  effect  to  vitiate 
a  verdict  rendered  in  his  favor.  The  rule  is  foimded  in 
public  policy,  the  better  to  preserve  the  purity  of  the 
txial  by  jury.  12  New  Ham.  R.,  476 ;  5  New  Ham.  R., 
92  ;  17  Maine  R.,  303 ;  1  Ld.  Raymond,  148.  But  if  the 
act  done  was  a  mere  accident  or  inadvertence,  without 
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snj  improper  design;  and  if  it  can  be  safely  assumed 
that  it  had  no  improper  influence  upon  the  mind  of  the 
jurors,  in  such  case  there  can  be  no  just  or  reasonable 
ground  to  disturb  the  verdict.    Ibid, 

The  rule  of  the  ancient  common  law,  that  if  jurors 
eat  or  drink  at  his  charge  for  whom  they  afterwards  find, 
it  will  set  aside  the  verdict,  (3  Comm.,  875,)  must  be 
taken  and  understood  with  this  qualification. 

Kow,  in  the  present  case,  conceding  that  the  act  of  the 
party  and  the  juror  was  improper  and  censurable,  yet  we 
are  satisfied  that  it  was  the  result  of  inadvertence  mere- 
ly, and  that  there  was  no  design  to  bias  the  juror  or 
seduce  him  from  his  duty.  It  is  equally  plain,  that  it 
had  no  effect  to  taint  or  infect  the  verdict,  as  the  juror 
was  in  favor  of  a  verdict  for  the  other  party. 

Certainly  we  have  no  intention  to  relax  any  rule  that 
may  be  necessary  to  protect  and  secure  the  purity  of  the 
trial  by  jury ;  but  it  must  be  conceded  that  the  strict- 
ness of  the  early  English  practice  on  this  subject  is  imne- 
cessary,  unreasonable  and  inconvenient,  and  that  a  more 
liberal  practice  has  long  been  adopted,  both  there  and  in 
most  of  the  States  of  this  Union.  3  Bl.  Com.,  375 ; 
Stone  vs.  The  State^  4  Hum.  R,  38 ;  McLecm  vs.  ThA 
Stoite^  10  Terg.  R.,  241 ;  Handy  vs.  CdU^  3  Maine  R,  17. 

Being  satisfied  with  the  verdict  in  the  present  case,  we 
order  ihat  the  judgment  be  affirmed. 

Judgment  affirmed. 
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Duncan,  eo^r,  c&c.y  vs.  Duncan  et  als. 

Widow.  CorutructUm  of  ttatute%  exempting  personal  property  from  execution. 
The  Act*  of  1888,  ch.  80,  which  declares  that  the  articles  exempt  from  execu- 
tion sale  in  the  hands  of  poor  persons,  shall  also  be  exempt  from  ezecotion  in 
the  hands  of  a  widow  of  a  deceased  debtor,  only  provides  that  the  widow  shall 
hold  the  exempted  articles  against  the  execution  of  the  creditor,  and  no  right 
is  conferred  upon  the  widow  except  as  against  the  creditor  who  seeks  to  levy 
hia  execution  upon  the  property  of  his  deceased  debtor.  The  Act  of  1842, 
cb.  42,  §  2,  forms  an  exception  to  this  rule,  but  it  is  limited  in  its  operation 
to  the  articles  specially  named  and  exempted  in  the  act. 

Upon  the  hearing  of  die  bill  filed  in  this  case  in  the 
chancery  court  at  Lebanon,  chancellor  Ridlet,  at  the 
January  Term,  1853,  decreed  as  stated  in  the  opinion ; 
whereupon,  the  respondent  appealed. 

W.  L.  Mabtin,  for  complainant,  cited  the  various  sta- 
tutes exempting  property  from  execution,  and  insisted  that 
the  widow  is  entitled  only  to  the  articles  exempted  by 
the  Act  of  1842,  ch.  42,  §  2,  unless  it  appear  that  the 
husband's  estate  is  insolvent. 

Stokes,  for  respondent,  cited  9  Humph.,  179 ;  1  Humph., 
390 ;  Meigs'  Dig.  §  968. 

ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  executor  of  Edwin  Duncan's  will,  who 
died  in  1852,  brought  his  bill  in  chancery  for  the  con- 
struction of  said  will,  and  also  for  an  order  directing  a 
sale  of  the  personal  estate  of  the  testator. 

The  defendant,  Alcy  Duncan,  the  widow  of  the  testa- 
tor, and  who  dissented  from  his  will,  answers  the  bill; 
and  in  reference  to  the  sale  of  the  personal  property,  she 
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claims  as  widow  of  the  deceased,  all  his  personal  property 
exempt  from  execution  under  the  poor  laws  of  the  State. 
Tlie  chancellor  decreed  that,  as  widow,  she  was  entitled 
to  the  property  exempt  from  execution  by  the  Act  of 
1842,  ch.  42,  §  2,  and  no  more.  We  concur  in  the  chan- 
cellor's opinion. 

Several  statutes,  commencing  with  1820,  ch.  11,  exempt 
from  execution  certain  articles  in  the   possession  of  poor 
persons  deemed  necessary  for   their   ordinary   subsistence 
and  convenience.    By  the  Act  of  1833,  ch.  80,  they  are 
so  exempted  from  execution  in  the  hands   of  the  widow 
of  the  deceased  debtor.    Tlie  policy  of  these  acts  is  obvi- 
ous and  humane.    The  creditor  is  not  permitted   to  take 
from  his  indigent  debtor,    or   if  he   be   dead,   from  his 
widow,  such    articles  enumerated    in  the  acts    as   were 
deemed  necessary  to  the  subsistence  of  the  debtor  or  his 
widow ;  and  therefore,  these  articles  are  expressly  exempt- 
ed from  execution.    These  persons  may  hold  the  exempted 
articles  against  the  execution  of  the  creditor ;  that  is  all, 
and  no  right  is  conferred  upon  the  widow  by  these  acts, 
except  as  against  the  creditor  who  seeks  to  levy  his  execu- 
tion upon  the  property  of  his  deceased  debtor.    The  widow 
takes  no  right  in  this  respect  as  against  legatees  and  dis- 
tributees of  the  deceased.    These  stand  in  equal  right,  bo 
far  as  the  poor  laws  here  relied  upon  are  concerned. 
.  It  is   true   that  the   Act   1842,  ch.  42,  §  2,  forms  an 
exception  to  the  rule  here  stated,   but  it  is  limited  and 
confined  in  its  operation  to  articles  specially  named  and 
exempted  in  that  act.     It   was    construed  in   Ouo'd  vs. 
Curd,  9  Humph.  E.,  179,  not  as  being  in  pa/ri  materia 
with  the  other  acts  referred  to,  biit  as  containing  a  novel 
and    peculiar    provision    for  the    benefit  of    the  widow, 
unlike  the  provision  made  for  her  in  the  former  acts  on 
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the  same  subject.    The  case  of  Cv/rd  vs.  Owrd  rests  upon 
the  plain  and  imperative  words  of  the  statute. 
Let  the  chancellor's  decree  be  affirmed. 


WooLMAN  m.  The  State. 

PiDLAS.  Defined,  A  pedlar  is  one  who  travelB  aboat  the  couDtiy  od  foot  or 
u  some  kind  of  vehicle,  or  in  any  other  manner,  and  sella  goods  or  small 
oommodlties  by  retail 

RiYSNUi.  Merchant,  Articles  manufaetwred  in  this  Stale  of  imparted  goods, 
A  merchant  who  has  imported  cloth  into  this  State,  manufactured  in  another 
State  or  country,  has  paid  the  regular  merchants*  tax  upon  it,  and  made  it  into 
clothing,  cannot  sell  the  clothing  in  any  county  in  the  State  as  a  pedlar  with- 
out such  license  as  is  required  by  the  revenue  laws  to  be  issued  to  pedlars ; 
though  he  may,  as  a  merohant,  sell  the  clothing  without  additional  taxation. 

Upon  the  facts  agreed,  which  are  stated  in  the  opinion, 
a  judgment  was  rendered  in  tliis  case  in  favor  of  the 
State,  at  the  May  Term,  1852,  of  the  circuit  court  for 
Wilson  county,  Davidson,  Judge,  presiding;  the  defen- 
dant appealed  in  error. 

E.  H.  EwiNG,  for  plaintiff  in  error. 
Attobney  General,  for  the  State. 
Houston,  Special  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  instituted  by  distress  warrant, 
issued  by  the  clerk  of  the  county  court  of  Wilson 
county,  against  the  goods  of  the  plaintiff  in  error,  for 
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a  violation  of  the  revenue  laws,  by  selling  goods  in 
Lebanon  as  a  pedlar  without  a  license.  The  case  was 
taken  to  the  circuit  court  by  certiorari,  where  the 
judgment  complained  of  was  rendered  in  favor  of  the 
State.  No  objection  is  taken  to  the  manner  in  which 
the  proceeding  was  instituted,  and  the  case  comes  be- 
fore us  upon  an  agreed  statement  of  the  facts,  as  follows: 

"  The  defendant,  at  the  time  stated  in  the  writ,  did  sell 
articles  of  ready  made  clothing,  made  out  of  broad- 
cloth, &c.,  on  the  public  square  in  Lebanon,  without 
any  license,  which  he  brought  from  Nashville,  in  a 
carryall.  But  said  clothing  was  all  made  by  mechanics 
in  Nashville  in  the  house  of  Brockway,  for  whom  de- 
fendant was  acting  under  wages.  The  cloth  of  which 
the  articles  of  clothing  were  made,  was  not  manufac- 
tured in  this  State." 

We  think  it  clear,  from  this  statement  of  the  facts, 
that  the  plaintiff  in  error  was  engaged  in  the  business 
of  pedling.  By  the  term  pedlar,  we  understand  one 
who  travels  about  the  country  on  foot  or  in  some  kind 
of  vehicle  or  in  any  other  manner,  and  sells  goods  or 
small  commodities  by  retail. 

But  the  facts  agreed,  present  the  question,  whether 
or  not  a  merchant,  who  has  imported  into  this  State 
cloth  manufactured  in  another  State  or  foreign  country, 
has  paid  the  regular  merchants'  tax  upon  it  and  made 
it  into  clothing,  can  then  sell  the  clothing  in  any  county 
in  the  State,  as  a  pedlar,  without  a  license? 

The  constitution  of  the  State,  Art.  n,  §  80,  provides 
that,  "no  article  manufactured  of  the  produce  of  this 
State  shall  be  taxed  otherwise  than  to  pay  inspection 
fees."  This  provision  is  plain  and  admits  of  no  argu- 
ment to  make  it  plainer;  and,  if   the  articles  sold   by 


DECEMBER  TERM,  1852.  865 

[Woofanm  M.  The  State.] 

the  plaintiff  in  error  had  been  manufactured  "of  the 
produce  of  this  State,"  a  different  and  a  much  more 
difficult  question  would  have  been  presented.  But  the 
cloth  or  materials  of  which  the  clothing  sold,  was  made, 
was  not  manufactured  in  this  State,  nor  was  it  "  of  the 
produce"  thereof.  This  case,  then,  does  not,  in  any 
respect,  come  within  the  provision  of  the  constitution, 
as  above  quoted,  and  the  legislature  has  full  power  to 
lay  a  tax  upon  such  articles  or  upon  the  sale  of  such 
articles,  at  their  discretion:  moreover,  the  legislature  has 
express  power  under  the  constitution,  (Art.  11,  §  28,)  to  tax 
pedlars  in  such  manner  as  they  may  from  time  to  time 
direct.  And  this  power  has  been  exercised  by  the 
legislature. 

By  §  4  of  the  act  of  1835,  ch.  13,  it  is  pro- 
vided that  "  each  and  every  hawker  and  pedlar,  not 
exempted  by  law,  whether  in  clocks  or  merchandize, 
shall  pay  annually  a  tax  of  twenty-five  dollars  on  every 
wagon  or  vehicle  employed  in  the  transportation  or 
conveyance  of  goods,  wares  and  merchandise  or  clocks, 
or  by  him  employed  in  pedling  and  hawking  in  each 
and  every  county."  And  by  §  8  of  the  act  of 
1848,  ch.  161,  it  is  provided  that,  "every  pedlar  shall 
take  from  the  clerk  of  the  coimty  court  of  every  county 
in  which  he  travels  and  offers  his  goods  for  sale,  a 
yearly  license,  for  which  he  shall  pay  twenty  dollars, 
if  he  travel  on  foot  or  on  horseback,  thirty  dollars  if 
he  travel  in  a  vehicle,  and  thirty  dollars  for  each  vehicle 
if  he  uses  more  than  one."  Here  is  a  clear  and  ex- 
plicit exercise  of  the  power  of  the  legislature  upon  this 
subject.  But  it  is  argued  that  under  the  revenue  laws 
of  the  State,  the  plaintiff  in  error  was  not  bound  to 
take   a  license   from  the   clerk   of  the  county  court  of 
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Wilson  county,  that  the  goods  which  he  was  selling  were 
of  the  manufacture  of  Tennessee,  and  therefore  free  of 
taxation  of  any  kind  or  in  any  mode,  as  well  in  the 
hands  of  the  pedlar,  as  in  the  hands  of  the  manufac- 
turer or  merchant.  We  have  seen  that  he  was  not 
clothed  with  any  constitutional  exemption  by  reason  of 
the  character  of  the  articles  in  which  he  was  dealing. 
We  concede  that  the  legislature  has  the  power  to  exempt 
from  taxation  the  exercise  of  this  particular  kind  of 
traffic,  but  the  question  arises,  has  this  been  done  by 
the  legislature? 

To  answer  this  question,  it  is  not  necessary  to  examine 
any  statute  enacted  previous  to  the  act  of  1850,  ch.  22, 
as  that  is  the  act  which  controls  this  case.  The  4th 
section  of  this  act  repeals  the  6th  section  of  the  act 
of  1848,  ch.  161,  and  enacts  "  that  articles  of  the  growth 
and  manufacture  of  this  State,  and  cotton  and  tobacco, 
in  bales  and  hogsheads,  are  hereby  exempt  from  taxa- 
tion," &c.  Now  this  provision  is  substantially  the  same 
as  the  provision  in  constitution  to  which  we  have  re- 
ferred, and  means  what  its  terms  clearly  import,  that 
the  articles  to  be  exempt  from  taxation  must  be  both 
the  growth  and  the  manufacture  of  this  State;  in  other 
words,  "  the  manufacture  of  the  produce  of  this  State." 
But  the*goods  sold  by  the  plaintiff  in  error,  not  being 
of  this  character,  are   not  embraced  by  the  act  of  1860. 

But  even  if  we  were  to  construe  the  act  of  1860  to 
mean  the  growth  or  manufacture  of  this  State,  still  the 
plaintiff  was  bound  to  procure  a  license  from  the  derk 
of  the  county  court  of  Wilson  county,  because  he  was 
embraced  by  the  terms  of  the  acts  of  1835  and  1848, 
and  no  exemption  in  his  favor,  by  reason  of  the  charac- 
ter of  his  goods,   is   contained  in   any  act  of  assembly 
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upon  this  subject;  and  upon  grounds  of  sound  public 
policy  this  ought  to  be  so.  It  was  intended  by  the  fra- 
mere  of  the  constitution  and  by  the  legislature,  that  tax- 
ation upon  pedling  should  be  a  source  of  revenue  to  the 
State,  and  if  the  merchant  be  permitted  to  make  up  his 
goods  into  articles  of  clothing,  and  retail  them  in  any 
county  in  the  State  without  a  license  as  a  pedlar,  this 
source  of  revenue  would  be  entirely  broken  up  and 
destroyed;  and  it  was  never  intended  by  the  legislature, 
that  when  the  merchant  quits  his  legitimate  business  of 
merchandizing  and  assumes  the  character  of  pedlar,  by 
traversing  the  State  and  retailing  his  goods  from  his  wag- 
gons or  carryalls,  through  each  county,  on  the  road  side, 
at  private  dwellings  and  in  the  country  villages,  that 
he  should  not  be  taxed  as  a  pedlar. 

We  think  a  merchant  may  sell  articles  of  the  growth 
and  manufacture  of  this  State,  free  of  ta-xation.  He, 
may  also  make  up  his  cloth  imported  from  another  State 
into  clothing,  and  sell  as  a  merchant  in  its  improved 
state,  free  of  any  additional  tax;  but  he  cannot  do  so 
as  a  pedlar  without  a  license,  according  to  law,  as  in 
other  cases.  We  give  no  opinion  as  to  the  question 
whether  a  merchant  or  manufacturer  may  lawfully  sell, 
as  a  pedlar,  articles  manufactured  of  tlie  produce  of 
this  State,  without  license.  That  question  is  not  directly 
raised  in  this  record,  and  we  only  decide  the  questions 
properly  before  us. 

We  see  no  error  in  the  judgment  of  the  court  below, 
and  order  that  it  be  aflSrmed. 
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SiiADDON  V8.  Knott. 

8ale  of  Personal  Pbopeiitt.  Ddivery.  PurehoMer  iriikout  notice.  A  sale  cX 
personal  property  may  be  effectual  to  pass  the  title  to  the  yendee,  as  against 
a  subsequent  purchaser,  without  notice,  though  the  vendor  be  permitted  by 
the  vendee  in  the  first  instance,  to  retain  the  possession  of  the  property. 
Replevut.  Whm  a  proper  acHon,  Act  of  1846,  cK  65.  The  action  of  reple- 
vin will  lie,  in  all  oases  where  the  plaintiff  has  a  present  right  to  the  possession 
of  any  personal  property,  in  the  possession  of  the  defendant. 

Tliis  was  an  action  of  replevin  in  the  circuit  court 
of  Maury  county.  At  the  September  Term,  1852,  Mabtin, 
Judge,  presiding,  there  was  judgment  for  the  defendant, 
and  the  plaintiff  appealed  in  error. 

Payne,  for  plaintiff  in  error,  cited  act  1846,  ch,  65; 
8  Humph.,  609;  9  lUd,,  741;  10  lUd.,  378;  3  New 
Ilamp.,  183;  16  Mass.,  146;  1  Dallas,  189;  6  Binney,  2. 

M.  S.  Frieeson,  for  defendant  in  error,  argued:  Sup- 
pose the  sale  from  Halcomb  to  the  plaintiff,  of  the  brown 
mare,  was  absolute  and  unconditional,  and  Halcomb,  by 
agreement,  was  permitted  to  retain  the  possession,  although 
we  admit,  as  between  the  parties,  a  contract  of  sale  is 
complete  without  the  delivery ;  but,  as  to  a  seoand  pur- 
chaser from  the  seller,  who  has  no  notice  of  the  ^rst 
sale,  a  delivery  is  necessary,  for  the  reason  that  the  Jird 
purchaser  thereby  enables  the  seller  to  practice  a  fraud 
upon  the  second  buyer,  and  cannot  take  advantage  of 
his  own  wrong  by  demanding  the  property  sold  to  the 
•second  purchaser,  who  has  innocently  paid  his  money  for, 
and  attained  possession  of  the  thing  sold.  1  Domat.,  §^ 
259-278 ;  6  Shepley's  R.,  162  ;  17  Serg.  &  Eawles  R, 
^9;  Pothier  on  Sales,  §320;   1  Bouv.  Institutes, '  §  952. 

Tlie  action  of  replevin  in  England,  is  founded  on  the 
iitatute  of  AVestminster,   2;  and    in  this   State  upon   the 
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express  enactment  of  1844,  ch.  65,  and  is  given  for  pre- 
cisely  the  same  causes  for  which  it  might  have  been 
maintained  at  common  law.  At  common  law,  it  could 
only  be  maintained  for  two  causes.  First,  for  the  "^op- 
iion^'^  or  tortious  taking  the  goods  and  chattels  of  another ; 
second,  for  the  unlawful  and  illegal  ^^detenHorC^  of  the 
goods  and  chattels  of  another  against  "  gage  and  pledge." 
The  act  of  1846,  also  gives  the  action  of  replevin  in  two 
specified  cases.  First,  for  the  ^'seiswrej^  or,  for  wrongful 
taking  the  goods  and  chattels  of  another ;  second,  for  the 
illegal  ^^ deterUton^^  of  the  goods  and  chattels  of  a  third 
person.  Thus,  by  simply  comparing  our  statute  with  the 
common  law,  we  at  once  see  that  the  action  can  only  be 
maintained  under  our  statute,  for  the  same  causes  for 
which  it  could  have  been  maintained  at  common  law, 
although  the  mode  of  procedure  is  entirely  different.  2 
Reeves'  Eng.  L.,  46,  47;  Bl.  Com.,  145,  151;  10  Hum. 
R.,  878. 

1.  Then,  what  is  the  legal  signification  of  the  term, 
"cflpp^itw,"  at  common  law,  and  the  word,  "^^tserf,"  in 
the  act  of  1846?  It  is  manifest  they  mean  the  same  thing; 
that  is,  that  the  original  taking^  or  dbtammg  possession 
of  the  goods  and  chattels  of  another,  was  wrongfvl^  was 
iOTtiou%;  and  such  has  been  the  uniform  course  of  decis- 
ions, both  in  England  and  in  this  country.  Meaney  vs. 
Head,  1  Mason's  R.,  319,  322;  1  Sch.  &  Lefr.  R.,  820, 
324;  2  Murphy's  R.,  357;  7  Johnson's  R.,  140;  4  Bing. 
R.,  299 ;  8  Stephen's  N.  P..  2482,  (note,)  2484. 

2.  Then,  what  is  the  legal  interpretation  which  has 
been  placed  upon  the  word  ^^detention^^  when  applied  to 
the  action  of  repl^inf  It  means  that  character  of  hold- 
mffj  or  detai7iing  the  goods  and  chattels  of  another,  which 
will  render  the   party   liable   as  a   trespasser  ab  initio. 
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Some  pofiitive  act  contrary  to  the  authority  or  license 
conferred  by  law,  and  under  which  he  took  the  goods  and 
chattels.  The  taking  being  just,  but  the  holding  tortious 
and  unjust.  5  Bam  &  Cress,  486;  11  New  Eamp.  E. 
363;  1  Smith's  L.  C,  162;  10  Johnson's  R,  253,  369;  1 
Mason's  E.,  319 ;  3  Bl.  Com.,  161. 

3.  That  the  term  ''deterUioriy'^  in  the  act  of  1846,  was 
intended  to  apply  to  that  character  of  holding  and  detain- 
ing goods  and  chattels,  which  would  render  the  defendant 
liable  as  a  trespasser  db  mitioj  is  fully  supported  by  the 
tenth  section  of  the  act  of  1846,  which  requires  the 
plaintiff  to  make  oath,  that  the  goods  and  chattels  which 
he  proposes  to  repUvyy  are  not  subject  to  "*^&w«,"  or 
^^exeotMan  ;^^  substituting  in  this  section,  the  word,  "«»- 
etition^^  for  ^^detentumy^  thereby  showing,  that  where  the 
term,  "6?etoi7t^,"  is  used  in  the  statute,  the  legislature 
meant  a  ^^detention^^^  under  color  of  legal  authority,  or 
license ;  the  abuse  of  which,  would  render  the  party  liable 
as  a  trespasser  from  the  beginning.  For,  unless  the  affi- 
davit states  that  there  was  a  ^^seizv/re^^  of  goods,  which 
were  not  subject  to  "^eis'i^e,"  or  that  goods  were  taken 
in  ^^execuition^^  which  were  not  liable  to  ^^exeeutiofiy^  no 
writ  of  replevin  could  issue ;  both  of  which  causes  imply 
a  tortimis  or  twow-gf^  taking.  9  Conn.  R.,  140;  10 
Conn.  E.,  75. 

4.  Consequently,  wherever  the  plaintiff  vohintarily  parts 
with  the  possession,  or  in  cases  of  haihnent^  or  where 
the  defendant  is  in  the  rightful  possession  under  a  con- 
tract, and  cannot  be  sued  as  a  trespasser,  the  ^^  deten- 
tion^^ is  not  such  as  will  sustain  an  action  of  replemn^ 
although  the  holding^  or  detention^  may  be  in  violation 
of  his  contract,  and  for  which,  the  plaintiff  could  main- 
tain an  action  of  trover,  or  detmner.    Meaney  vs.  Heady 
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1  Mason's  R,  319,  322;  3  Stepens'  K  P.,  2830 ;  4  Bing. 
K,  299 ;  10  Humph.,  R,  378 ;  2  Chitty's  PL,  843 ;  4 
Bouvier's  Institutes,  §§  3537,  8559. 

Cabuthers,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  replevin  was  brought  for  a  brown  mare, 
worth  sixty  dollars.  The  mare  was  sold  by  one  Holcomb, 
to  the  plaintiff,  but  left  with  the  vendor  for  the  use  of 
his  family.  Sometime  after,  Ilolcomb  procured  an  auc- 
tioneer to  sell  the  mare  for  him,  and  she  was  bought 
by  Tate,  who  sold  her  to  the  defendant.  It  does  not 
appear  that  the  defendant  had  any  knowledge  of  the 
purchase  of  the  plaintiff. 

The  judge  charged  the  jury,  first,  that  a  sale  of  this  kind 
of  property,  is  good,  even  without  delivery  of  possession, 
against  a  subsequent  purchaser,  without  notice;  and,  second- 
ly, "  that  an  action  of  replevin  will  not  lie,  unless  there 
was  a  trespass  committed  in  the  taking  of  the  property, 
where  the  action  is  brought  for  the  seizure;  or  where 
l)rought  for  the  detention,  the  detention  must  be  wrong- 
ful, or  tortious,  and  under  such  circumstances  as  will 
make  the  holder  a  trespasser  from  the  beginning.  If 
the  jury  shall  find,  from  the  proof,  that  the  defendant 
came  to  the  possession  by  purchase  from  one  claiming 
the  title,  and  having  the  possession,  and  the  same  was 
delivered  to  him  by  virtue  of  his  purchase,  then  the 
obtaining  possession  would  not  be  a  trespass  on  the  part 
of  the  defendant,  so  as  to  sustain  tlie  action  of  replevin; 
nor,  would  his  subsequent  holding  or  detention,  make 
liini  a  trespasser  from  the  beginning,  at  the  common 
Irtt,  or  under  the  statutes;  and  in  that  event,  replevin 
24 
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would  not  be  the  proper  action,  but   the  plaintiff  mu6t 
resort  to  his  action  of  trover,  or  detinue." 

The  jury  found  for  the  defendant  From  the  judgment 
of  the  court,  overruling  a  motion  for  a  new  trial,  the 
plaintiff  appealed  to  this  court. 

The  argument  here,  has  been  made  upon  the  charge 
of  the  court  on  both  points.  We  think  his  honor  was 
right  on  the  first  proposition ;  that  is,  that  a  sale  of  per- 
sonal property,  other  than  slaves,  complete  in  all  its 
parts,  where  nothing  more  remains  to  be  done  by  either 
party,  passes  the  right  to  the  property,  without  the  pos- 
session being  changed,  against  all  the  world.  Though 
there  are  some  authorities  in  conflict  with  this  position, 
yet,  we  consider  the  preponderance  greatly  in  its  favor. 
Chitty  on  Con.,  274-5;  6  Dana,  48;  7  /S.,  59;  24 
Maine,  366. 

In  Potter  vs.  Cowa/rd^  Meigs,  22,  the  same  principle 
is  stated,  in  these  words :  "A  sale  of  chattels  is  complete, 
as  soon  as  both  parties  have  agreed  as  to  the  terms.^' 
The  same  rule  applies  to  a  contract  of  barter  or  exchange, 
as  to  a  sale  for  money.  In  these  cases,  the  right  to  the 
possession,  as  well  as  the  property,  is  perfect  in  the  ven- 
dee, and  any  loss  which  may  occur  after  tliat  time,  by 
death,  or  injury  of  the  property,  falls  upon  him.  It  is 
true,  that  the  retention  of  possession  in  such  a  case,  raises 
a  rebutable  presumption  of  fraud,  but  is  not  fraud  in 
itself.  It  merely  throws  upon  the  claimant,  out  of  pos- 
session, the  necessity  of  proving  the  transaction  was  fair, 
in  which  his  title  originated.  Chitty  on  Con.,  410,  note 
1  ;  Callen  vs.  Thoin^json^  3  Yerg.,  475.  So,  xipon  this 
point,  we  think  the  law  was  correctly  charged.  But  <stv 
the  second  point,  we  think  his  honor  erred.  It  is  tnie, 
tliat  at  common  law,  and  perhaps  in  some  of  our  states. 
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the  action  of  replevin  is  confined  to  the  cases  designated 
by  him;  and  we  woxdd^  perhaps,  concur  in  the  propri- 
ety of  so  limiting  it  here,  as  a  legislative  question.  But 
we  are  of  the  opinion,  that  our  act  of  1846,  ch.  65, 
Nich.  8up.,  248,  gives  it  a  broader  range.  By  §  1,  of 
this  act,  the  action  of  replevin  is  given :  "  When  the 
goods  or  chattels  of  any  person  may  be  seized,  or  detained 
by  another,  *  *  *  in  violation  of  the  right  of  such 
person,  *  *  *  and  against  his  will.'*  In  §  12,  it  is 
provided,  that  where  the  property  cannot  be  found  by 
the  officer  having  the  writ  of  replevin  in  his  hands, 
but  he  returns  that  he  has  made  known  the  contents 
of  the  writ  to  the  defendant,  the  plaintiff  may  elect  to 
declare  against  the  defendant  in  trover,  or  detainer,  and 
proceed  to  final  judgment,  without  any  other  summons, 
and  the  suit  shall  be  in  every  respect,  conducted  as  if 
the  writ  had  been  in  either  of  those  forms  of  action. 
Upon  a  fair  construction  of  the  whole  of  tliis  act,  and 
by  it,  judging  of  the  intention  of  the  legislature,  we  are 
constrained  to  decide  that  it  will  lie,  in  all  cases  where 
the  plaintiff  has  a  present  right  to  the  possession  of  any 
personal  property  in  the  possession  of  the  defendant.  In 
all  such  cases,  the  property  is  unlawfully  detained  from 
the  plaintiff,  by  the  defendant,  and  therefore,  falls  within 
the  plain  language  and  meaning  of  the  act.  Whether 
it  should  be  so  or  not,  as  a  matter  of  sound  policy,  is 
a  question  for  the  legislature,  and  not  for  the  courts; 
but  in  expounding  the  act,  which  is  the  extent  of  our 
power  and  duty,  we  can  only  regard  the  action  of  reple- 
vin as  a  substitute  for  the  action  of  detinue,  and  that 
it  is  co-extensive  in  its  application.  We  can  easily  see 
how  the  act  might  be  very  much  abused,  by  changing 
the  possession  of  property,  upon  groundless  claims,  during 
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the  pendency  of  protracted  litigation;  where,  perhaps, 
the  most  proper  and  just  course,  would  be,  to  leave  the 
possession  undisturbed,  except  in  cases  of  violent  and 
wrongful  taking,  by  officers,  or  others,  mitil  the  right 
should  be  legally  settled.  But  such  are  not  the  provisions 
of  the  act,  as  we  understand  them,  and  any  alteration, 
or  amendment,  must  come  from  the  law-making  power. 
We,  therefore,  for  this  error  in  the  charge  of  the  law, 
reverse  the  judgment  of  the  court  below,  and  remand 
the  cause  for  a  new  trial,  when  the  law  will  be  chained 
as  here  declared. 


Whyte  v8,  Mayoe  and  Aldermen  of  Nashville. 

Do  WSR.  Character  of  Hie  estate  and  charget  to  tohieh  it  u  liable.  There  is  notliiiig 
peculiar  to  a  tenancy  in  dovrer,  which  dlBtingoiflhes  it,  with  respect  to  taxes 
and  other  incidental  charges  upon  the  property,  from  other  estates  of  frsehotd 
for  life.  Standmg  in  the  place  of  her  husband,  the  doweress  must  necessarily 
be  held  subject  to  the  charges,  duties  and  serrices  to  which  the  estate  may  be 
liable.  She  is  seized  of  the  freehold,  and  is,  properly  speaking,  owiur  of  the 
estate  to  the  extent  of  the  ssagnment  in  dower. 

Corporation.  Gonttitulional  law.  The  cases  of  Mayherry  ts.  The  Corporal^ 
of  Franklin^  6  Humph.  868,  and  TTacfttti^fon  ys.  The  Mayor  and  Aldermen 
of  Kathvilley  1  Swan,  1*77,  re-afiSrmcd. 

Sams.  Powerit,  Nashville.  The  powers  conferred  upon  a  corporation  most  be 
exercised  in  conformity  with  the  law  of  its  creation;  and  hence  the  corpoia- 
tion  of  NashTille  has  no  power  to  delegate  to  any  one  or  more  members  of  the 
board  of  Aldermen,  authority  to  giro  notice,  to  such  citizens  as  they  may 
select,  to  construct  foot  pavements  in  front  of  their  lots,  and  in  the  erent  of 
failure  to  make  such  pavements  within  the  time  fixed  by  a  by-law  of  the  cor- 
poration, to  have  them  made  at  the  expense  of  the  owner  of  the  lot  This  is 
a  power  conferred  upon  the  corporation  which  cannot  be  delegated. 

•Tills  was  an  action   instituted   in   the   circuit   court  of 
Davidson  county,  upon  the  facts  stated  in  the  opinion 
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At  the  May  Term,  1852,  Maney,  Judge,  presiding,  there 
was  judgment  for  the  plaintiff,  and  the  defendant  appeal- 
ed in  error. 


Wabhinoton,  for  plaintiff  in  error,  argued  that  Mi*s. 
Whyte  was  not  the  owner  of  the  property  as  tenant  in 
dower,  and  that  the  notice  should  have  been  given  both 
to  the  tenant  in  dower  and  to  the  heirs ;  and  if  the  notice 
was  properly  given  to  Mrs.  Whyte,  it  should  have  been 
predicated  upon  some  specific  action  of  the  board  of 
Mayor  and  Aldermen. 

EwiNG  &  CooPEB,  for  defendant  in  error. 
McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  bi'ought  to  recover  from  Mrs.  Whyte 
the  amount  expended  by  the  corporation  in  the  con- 
struction of  a  foot  pavement  in  front  of  the  lot  occu- 
pied by  her  as  a  residence. 

It  appears  that,  on  the  27th  of  October,  1848,  a 
notice  was  served  on  Mrs.  Whyte,  signed  by  S.  V.  D. 
Stout,  "chairman  of  the  street  committee,"  requiring 
her  to  make  a  pavement  in  front  of  said  lot,  on  or 
before  the  30th  of  November  ensuing;  and  informing 
her  that  on  failure  to  do  so,  said  pavement  would  be 
made  pursuant  to  the  laws  of  the  corporation,  and  tlie 
amount  paid  therefor  charged  against  tlie  owner  of 
said  lot. 

Mrs.  Whyte  disregarded  this  notice,  and  the  corpo- 
ration, in  April,  1850,  proceeded  to  have  the  pavement 
made,  the  cost  of  which  amounted  to  three  hundred 
and  twenty-eight  dollars  and  seventeen  cents. 
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The  lot,  in  front  of  which  the  pavement  in  question 
was  made,  was  part  of  the  estate  of  the  late  Judge 
Wliyte,  who  died  in  1844,  and  was  assigned  to  the 
plaintiff  in  error,  who  is  widow,  as  part  of  her  dower 
of  said  estate,  by  a  decree  of  the  chancery  court  at 
Franklin  in  October,  1846,  and  has  been  occupied  by 
her  ever  since. 

The  charter  of  incorporation  confers  upon  the  "  Mayor 
and  Aldermen  of  the  town  of  Nashville,"  power  to 
regulate  foot  pavements  and  side  walks  in  the  streets 
of  said  town;  and  further  provides  that  ^^ if  the  owner 
or  owners  of  lots  shall  fail  to  comply  with  the  provi- 
sions of  such  hy-la/ws^  wUMii  such  time  as  may  he 
preserved  ther^y^'^  the  corporation  may  contract  for  the 
construction  of  such  side  walks  or  pavements,  and  the 
amount  paid  shall  constitute  a  charge  against  the  owner 
or  owners  of  the  lots  to  be  recovered  against  them 
by  suit. 

The  by-law  of  the  corporation,  for  carrying  into  effect 
the  foregoing  provision  of  the  charter,  provides  for  the 
appointment,  by  the  Mayor,  at  the  first  meeting  in  each 
year,  of  a  standing  committee,  to  be  known  as  the 
street  committee,  consisting  of  six  aldermen;  and  it  is 
made  the  duty  of  this  committee,  among  others,  to  see 
that  the  foot  pavements  and  side  walks  are  properly 
constructed. 

The  by-law  requires  that  all  owners  of  lots,  within 
the  limits  of  the  corporation,  shall  cause  good  and 
substantial  foot  pavements,  to  be  made  of  brick  or 
suitable  stone,  in  front  of  their  lots. 

And  the  third  section  of  said  by-law,  provides,  "that 
if  the  owner  or  owners  of  lots,  or  their  agents,  or 
any  of  them,  shall  fail    to  comply  with  the  provisions 
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of  this  act,  afi&r  thirty  day^  notice^  it  shall  be  the 
duty  of  the  chairman  of  the  street  committee  for  the 
time  being,  and  he  is  hereby  authorized  to  contract 
with  some  suitable  person,  for  the  construction  of  said 
side  walks  or  pavements,  and  cause  the  same  to  be 
made  and  paid  for  by  the  corporation;  and  the  amount 
so  paid  shall  constitute  a  charge  against  the  owners  of 
said  lot  or  lots  as  aforesaid,  to  be  recovered  against 
them  by  suit. 

Upon  the  foregoing  statement,  arise  the  only  ques- 
tions which  we  think  necessary  to  be  considered  in 
the  case.  -  . 

And  first :  Is  the  plaintiff  in  error,  as  tenant  in 
dower,  subject  to  the  charge  sought  to  be  enforced 
against  her  in  this  action  and  for  which  a  recovery 
was  had  against  her  in  the  circuit  court? 

The  law  in  terms  makes  the  charge  and  gives  the 
action  against  the  mmur  of  the  lot.  And  the  position 
assumed  is,  that  as  the  life  interest  of  the  tenant  in 
dower  and  the  reversion  constitute  the  different  portions 
of  one  estate,  and  as  the  improvement  enures  equally 
to  the  benefit  of  the  reversion,  this  charge  cannot  be 
thrown  wholly  upon  the  owner  of  the  life  estate;  that 
if  the  latter  can  be  made  liable  at  all,  it  can  only 
be  conjointly  with  those  in  whom  the  reversion  is  vested. 

This  position  we  think  untenable.  The  widow,  it  is 
true,  has  no  estate  in  the  lands  of  which  her  husband 
died  seized,  until  assignment  of  her  dower.  On  the 
death  of  her  husband,  the  title  descends  to  the  Iteir, 
who  has  the  undivided  seizin  until  dower  is  assigned; 
but  upon  this  being  done,  the  widow  becomes  seized 
of  a  freehold  estate  in  the  portion  allotted  to  her. 
Tlie  fee  simple,  it    is    true,    remains    in  the  heir,  and 
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although,  in  point  of  tenure,  the  doweress  holds  of  the 
heir  or  reversioner,  yet  her  claim  is  paramount  to  the 
heir.  Her  estate  is  a  continuation  of  that  of  her  hus- 
band. The  assignment  does  not  pass  the  estate,  but 
ascertains  the  portion  to  be  allotted  as  dower;  and  upon 
such  assignment  being  duly  made,  in  intendment  of 
law,  the  doweress  is  in  by  relation  from  her  husband's 
death,  and  is  in  of  the  seizin,  not  of  the  heir,  which  by 
the  assignment  is  defeated  db  i7iiiWj  but  of  the  seizin  of 
her  husband ;  4  Kent's  Com.,  61,  69.  And,  although,  for 
some  purpose,  the  dower  interest  and  the  reversion  may 
be  regarded  as  one  estate,  yet  in  general  they  are  treated 
as  distinct  estates. 

The  tenant  in  dower  is  seized  of  a  freehold  estate  for 
life,  which,  with  some  qualification,  must  necessarily  be 
subject  to  all  the  incidents  of  other  estates  for  life. 

The  general  rule  is,  that  the  tenant  for  life,  of  an 
estate  charged  with  an  incumbrance  is  bound  in  equity 
to  keep  down,  the  interest,  out  of  the  rents  and  profits. 
The  object .  of  the  rule  is  to  make  every  part  of  the 
ownership  of  real  estate,  bear  a  rateable  part  of  an  in- 
cumbrance thereon,  and  to  portion  the  property  equitably 
between  the  parties  in  interest,  when  there  is  a  posses- 
sion; and  therefore  the  tenant  for  life  is  bound  to  con- 
tribute during  the  time  of  his  enjoyment  of  the  estate; 
4  Kent's  Com.,  73,  Y4. 

The  tenant  for  life,  upon  the  same  principle,  is  bound, 
out  of  the  rents  and  profits,  to  keep  down  all  incidental 
charges  upon  the  land  which  accrue  during  the  con- 
tinuance of  his  estate,  as  for  repairs,  taxes  and  the  like; 
2  Bo'jv.  Inst,  229. 

So  inflexible  is  this  rule,  that,  in  England,  a  private 
act  of  Parliament  must  be  obtained,  to  enable  the  tenant 
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for  life  to  charge  the  inheritance  for  the  amount  of  neces- 
sary repairs  and  improvements,  which  must  enure  to  the 
benefit  of  the  reversioner  or  remainderman ;  Ohitty's  Bl. 
Com.,  book  2,  346,  marg.,  note  2. 

*  In  principle,  the  tenant  of  the  life  estate  must  neces- 
sarily be  subject  to  a  charge  of  the  character  of  that  in 
question  in  the  present  case,  as  much  as  for  taxes  and 
other  incidental  charges.  And  there  is  nothing  peculiar 
to  a  tenancy  in  dower  to  distinguish  it,  in  this  respect, 
firom  other  estates  of  freehold  for  life;  standing  in  the 
place  of  her  husband,  in  respect  to  the  portion  of  the 
land  assigned  her  in  dower,  the  doweress  must  necessarily 
be  held  subject  to  the  charges,  duties  and  services  to 
which  the  estate  may  be  properly  liable ;  she  is  seized  of 
the  freehold,  and  is,  properly  speaking,  owner  of  the 
estate  to  the  extent  of  the  assignment  in  dower.  When 
the  charge  is  upon  the  entire  estate  of  which  the  hus- 
band died  seized,  the  doweress  is,  of  course,  only  bound 
for  one-third  part  of  it,  because  she  takes  only  a  third 
part  of  the  estate ;  but  where,  as  in  the  case  under  con- 
sideration, the  charge  falls  exclusively  upon  a  part  of  the 
estate  which  has  been  assigned  in  dower,  she  is  separate- 
ly and  exclusively  liable  for  its  discharge. 

2.  The  power  of  the  legislature  to  confer  upon  the  cor- 
poration the  authority  exercised  in  the  enactment  of  the* 
by-law  in  question,  is  denied.  This  cannot  be  regarded 
as  an  open  question.  In  the  case  of  Mayberry  vs.  The. 
CorpoTcUion  cf  Fra/njdin^  6  Humph.,  368;  and  again  in 
Washington  vs.  The  Mayor  ami  Aldermen  of  JSTaahoiUe^ 
1  Swan,  177,  the  constitutional  power  of  the  legislature 
to  confer  such  authority,  was  declared;  to  which  cases 
we  refer,  without  repeating  the  argument. 
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3.    The  remaining  question  is,  whether,  in  the  present 
case,  the  power  conferred  upon  the  corporation  has  been 
exercised  in  conformity  with  the  law  of  its  creation.    The 
power  to  charge  the  owner  with  the  cost  of  a  pavement 
made  by  the  corporation,  is   restricted   not   only  by  the 
terms  of  the  act  of  incorporation,   but   likewise    by  the 
very  purpose  for  which  it  waa  bestowed.     The  provision 
of  the  statute  is,  "that  if  the   owner  or  owners   of  lots 
shall  fail  to  comply  with  the  provisions  of  such  by-laws 
within  such  time  as  may  he  prescribed  thereby^  the  corpo- 
ration may  contract,"  &c.     By   this   provision,  no  rkciiee 
is  contemplated  other  than  that  to  be   conveyed  by  the 
promulgation  of  a  general  law  of  the  corporation,.  appU- 
cable  to,  and  operating  upon   all   owners   of  lots   within 
the  limits  of  the  corporation,  requiring  foot  pavements  to 
be  made,  and  prescribing  the   time  within   which  they 
shall  be  made.    Such  a  law,  thus  promulgated,    is  notice 
of  itself  to  all  lot  owners  within  the  corporation ;  and,  if 
reasonable  in  its  terms,  must  be  complied  with  by  all  at 
their  peril. 

Tlie  by-law  under  consideration,  requiring  pavements  to 
be  made  by  the  owners,  does  not  prescribe  any  time  with- 
in which  such  pavements  shall  be  constructed;  but  as  a 
substitute  for  this  requirement  of  the  charter,  enacts  that, 
if  the  owner  or  owners  of  lots  shall  fail  to  comply  with 
the  provisions  of  the  by-law,  after  thirty  day^  noticdj  the 
chairman  of  the  street  committee  may  contract,  &c.  As 
to  the  manner  of  giving  such  notice,  or  by  whom  it  shall 
be  given,  the  by-law  is  perfectly  silent ;  but  the  practical 
construction  and  operation  of  the  law  is,  as  it  seenos,  that 
the  chairman  of  the  street  committee,  without  any  order 
or  resolution  of  the  board  of  mayor  and  aldermen,  either 
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general  or  special,  gives  the  notice  to  particular  individ- 
uals in  de&ult  In  other  words,  the  notice,  instead  of 
emanating  from  the  board  of  mayor  and  aldermen,  as  a 
general  requirement,  approved  by  the  judgment  and  dis- 
cretion of  the  persons  in  whom,  by  the  charter,  the 
power  and  trust  are  confided,  it  proceeds,  as  it  would  seem, 
from  an  irresponsible  individual  unknown  to  the  charter, 
and  upon  whom  even  the  by-law  confers  no  such  author- 
ity. This  is  an  exercise  of  the  power  conferred  upon  the 
corporation,  wholly  unwarranted  by  the  act  of  incorpora- 
tion. We  do  not  say  that  it  was  not  competent  to  the 
corporation,  instead  of  prescribing  a  time  in  the  by-law 
for  making  pavements,  to  provide  that  ihey  should  be 
made  upon  reasonable  notice ;  but  then  some  ftirther  spe- 
cific action  of  the  corporation  would  become  indispensa- 
ble, directing  that  such  notice  should  be  given,  and  in 
what  manner. 

If  the  corporation  ever  possessed  the  power  to  delegate 
to  an  individual  member  or  members  thd  authority  to 
determine  what  particular  ownera  of  lots  should  be  requir- 
ed to  construct  pavements,  and  to  give  notice  accordingly, 
it  might  suffice  to  say  that  this  has  not  been  done  by 
the  law  imder  consideration.  But  we  do  not  admit  that 
the  corporation  possesses  any  such  power.  It  can  admit 
no  doubt  that  an  ordinance  or  by-law  of  the  corporation, 
requiring  particular  individuals,  by  name,  to  construct 
pavements  in  front  of  their  lots,  passing  by  others  who 
had  omitted  to  do  so,  would  be  a  nullity.  Such  an  enact- 
ment would  be  partial,  oppressive  and  wholly  unauthor- 
ized. And  if  this  could  not  be  done  directly,  it  cannot 
be  done  indirectly  in  the  manner  attempted  in  the  case 
before  us.  The  power  conferred  upon  the  corporation  is 
in  trust  for  the  benefit  of  all  the  citizens   of  the  town. 
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and  must  be  exercised  with  discretion ;  and  it  must  be 
exercised  by  the  persons  upon  whom,  by  the  act  of  incor- 
poration, it  is  conferred;  by  themselves  or  under  their 
express  directions,  as  in  other  cases  of  personal  confidence 
and  trust,  when  judgment  and  discretion  are  required  or 
relied  on;  Angell  &  Ames  on  Corporations,  346,  257. 
By-laws  must  be  reasonable ;  and  all  such  as  are  unequal, 
oppressive  or  manifestly  unjust,  are  void:  Ibidy  347. 
And  whetlier  a  by-law  is  reasonable  or  not,  is  a  question 
for  the  determination  of  the  court;  Ihid^  357. 

It  is  unquestionably  true  that,  in  addition  to  the  inci- 
dental powers  and  capacities  tacitly  conferred  by  law 
upon  a  corporation,  there  may  also  be  implied  powers, 
in  order  to  carry  into  effect  the  powers  expressly  grant- 
ed, or  to  effect  the  purposes  of  its  creation;  but  when 
the  corporation  is  endowed,  by  its  charter,  with  power 
to  make  a  specific  by-law  in  a  certain  case,  and  for  a 
certain  purpose,  its  power  of  legislation  is  restricted  to 
the  case  and  object  specified,  and  all  others  being  exclu- 
ded by  implication;  lUdy  323.  Here  the  power  impart- 
ed to  the  corporation,  and  the  manner  of  its  exercise, 
are  expressly  defined  in  the  statute  and  must  be  strictly 
pursued. 

The  result  is,  that  the  notice  given  to.  the  plaintiff  in 
error  was  unauthorized  and  a  nullity,  and  therefore  she 
cannot  be  charged  with  the  sum  expended  by  the  cor- 
poration in  making  the  pavement  in  question. 

Judgment  reversed. 
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Costs.  Motion,  A  motion  agaiiut  a  sheriff,  for  an  **  insufficient  return,"  is,  in 
substance,  or  legal  effect,  a  suit  or  action,  and  hence,  in  such  a  proceeding,  the 
clerk  should  include  in  the  bill  of  costs,  the  state  tax  provided  by  the  act  of 
1S48,  ch.  161,  §  10. 

This  was  a  motion  to  correct  the  taxation  of  costs,  in 
the  circuit  conrt  for  Smith  county.    At  the  November 
Term,  1852,  Goodall,  Judge,  presiding,  there  was  judg- 
ment on  the  motion  for  the  defendant,  and  the  Attorney  / 
General,  Beien,  in  behalf  of  the  State,  appealed  in  error. 

Attorney  General,  for  tlie  State. 

J.  B.  MooRE,  for  defendant  in  error. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

Tliis  was  a  motion  to  correct  the  taxation  of  costs; 
and  the  simple  question  is,  whether  or  not,  in  taxing 
the  costs,  in  the  case  of  a  judgment,  by  motion  against 
a  sheriflT,  for  an  "insufficient  return"  of  an  execution, 
under  the  act  of  1836,  ch.  19,  §  6,  the  State  tax  can 
be  included? 

The  act  of  1848,  ch.  161,  §  10,  imposes  a  tax  of  three 
dollars  and  fifty  cents,  on  each  suit  in  the  circuit  court; 
and  we  perceive  no  reason  why  a  proceeding  by  inotion^ 
should  be  exempted  from  this  tax. 

It  has  been  repeatedly  held,  that  this  summary  rem- 
edy, given  by  statute,  is  a  substitute  for  the  common 
law  action  on  the  case ;  and  that  it  is,  in  substance  and 
legal  effect,  a  suit,  or  action;  6  Humph.,  332-335.  In 
this  view,  the  clerk  properly  included  the  State  tax  in 
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the  bill  of  costs ;  and  in  ordering  that  item  to  be  struck 
out,  the  court  erred. 

The  judgment  will  be  reversed;  and  judgment  ren- 
dered here  for  the  amount  of  said  tax. 


McMuEEAY,  (jdrrCr^  et  dl.^  vs.  Montgomery  et  al. 

Teustki.  Ltabiliiy  of^  for  abttte  <if  trust  hy  hU  eo-trtutee.  A  trustee  who 
accepts  a  discretionary  trust,  and  identifies  himself  with  it  by  sales  and  settle- 
ments, and  by  the  reception  of  fees  for  services,  cannot  escape  responsibility, 
if  he  permits  his  associates  in  the  trust,  to  keep,  use,  or  appropriate  to  him- 
self, the  trust  fond,  or  a  portion  thereof. 

This  was  a  bill  filed  in  the  chancery  court  at  Galla- 
tin, for  the  purpose,  and  upon  the  facts  stated  in  the 
opinion.  At  the  October  Term^  1852,  Chancellor  IIiix.ey, 
presiding,  there  waA  a  decree  for  respondent  Montgomery, 
from  which  the  complainants  appealed. 

J.  A.  McMuRRAY,  for  complainants,  cited  5  Jdins.  Ch. 
Kep.,  283;  10  Yerg.,  263;  5  Humph.,  474;  HiU  on  Trus- 
tees, 314 ;  1  Atkyn's  Eep.,  356 ;  4  Ves.,  79 ;  1  Sch.  & 
Lefr.,  341 ;  1  Ves.  Junr.,  297. 

Guild,  for  respondent,  Montgomery,  cited  1  Sto.  Eq., 
§  1280 ;  1  P.  Wms.,  83,  Cox's  note  1 ;  1  Ilndy  241 ;  ^ 
Atkyn's,  584. 

Cabutiiers,  Jr,  delivered  the  opinion  of  the  court. 
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The  only  question  in  this  case,  is,  as  to  the  liability 
of  Daniel  Montgomery,  as  co-trustee  with  James  How- 
ard, for  the  trust  fund  wasted  by  the  latter.  The  facts 
are  these:  Benjamin  Bawlins,  on  the  21st  July,  1825, 
conveyed  a  tract  of  land,  arid  other  property,  to  the 
said  Montgomery  &  Howard,  in  trust,  for  the  benefit  of 
his  daughter,  the  wife  of  Jno.  A.  Lewis,  during  her  life, 
and  then  to  be  sold,  and  the  proceeds  divided  equally 
between  her  children,  as  they  respectively  arrived  at 
lawful  age«  At  the  termination  of  the  life-estate,  the 
property  was  all  sold  by  the  trustees,  and  the  notes 
taken,  payable  to  them  jointly  as  trustees.  The  sale 
was  made  in^the  year  1829.  Both  accepted  the  trust; 
joined  in  the  advertisement  of  the  sale ;  were  present 
when  it  was  made;  and  as  the  children  successively 
came  of  age,  jointly  settled  with  them,  taking  the  receipts 
to  both,  and  the  commissions  charged  for  the  trouble, 
were  divided  between  them.  The  receipts,  as  well  aa  all 
the  other  papers  and  accounts,  relating  to  the  trust,  except 
the  notes  for  the  land,  were  kept  by  Montgomery.  All 
the  children,  but  one,  have  been  paid,  and  tihe  share 
of  that  one,  except  a  small  amount  due  from  Montgomery, 
was  in  the  hands  of  Howard,  who  is  now  insolvent. 

Howard  changed  his  residence  fi'om  the  county  of 
Sumner  to  the  adjoining  county  of  Davidson,  a  few  years 
ago.  He  was  then  considered  entirely  solvent.  It  does 
not  appear,  that  the  trust  fund  was  ever  loaned  out  by 
Howard,  but  it  was  by  him  retained  and  used  as  his 
own.  Montgomery  never  had  any  of  the  fund  in  his 
hands,  but  about  fifty  dollars,  the  amount  of  purchases 
made  by  him,  at  the  trust  sale ;  due  proportions  of  which 
he  has  paid  out  in  the  successive  settlements  made  with 
the   beneficiaries,  as   they  arrived  at  age.    Nor  is  it  pre- 
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tended,  that  he  ever  made  any  eflEbrte  to  control  or  look 
after  it,  in  the  hands  of  Howard.  Montgomery  did  not 
probably  know  at  the  time  the  deed  of  trust  was  made, 
that  he  was  a  trustee,  but,  on  being  informed  of  it 
afterwards,  and  just  before  she  died,  by  Mrs.  Lewis, 
he  agreed  to  accept  the  trust,  and  acted  in  it,  as  before 
stated. 

Under  this  state  of  facts,  should  he  be  made  liable 
for  money  received  by  his  co-trustee?  We  hold  it  clear, 
by  well  settled  principles,  that  he  should.  We  are  aware 
of  no  case,  where  the  courts  have  exonerated  a  joint 
trustee,  under  such  a  state  of  facts.  To  do  bo,  would 
frustrate  the  principal,  if  not  the  only  reason,  a  man  could 
have  for  making  two  trustees  instead  of  one.  His  aim 
is,  to  secure  the  united  ability,  watchfulness,  responsi- 
bility aud  attention  of  two  trusty  men  in  the  business 
committed  to  them.  If  one  can,  afl«r  accepting  the  trust 
and  identifying  himself  with  it,  by  sales  and  settlements, 
and  the  reception  of  fees,  be  permitted  to  escape  all 
responsibility,  just  because  he  permits  his  associate  in 
the  trust,  to  keep,  and  use,  and  appropriate  the  means: 
then,  in  place  of  having  any  advantage  from  the  appoint- 
ment of  two,  by  way  of  additional  security,  the  danger 
and  hazard  to  the  fund  are  increased;  at  least,  no  addi- 
tional security  is  afforded. 

It  is  true  this  is  what  is  called  a  discretianary  trud, 
as  contradistinguished  from .  a  directory  trusty  as  by  the 
terms  of  the  trust  deed,  no  particular  mode  of  invest- 
ment is  provided  for,  but  the  fund  is  only  to  be  paid 
out  at  a  particular  time  designated  in  the  deed. 

It  is  admitted,  that  in  directory  trusts,  the  rules  of 
accountability  of  joint  trustees  for  the  acts  of  each 
other,  are  more  stringent.    But    it  seems  very  clear  to 
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US,  that  the  rales  applicable  to  the  case  of  discretion- 
ary  trusts,  when  applied  to  the  facts  of  this  case,  fix 
the  liability  of  Montgomery. 

hx  such  a  case,  the  general  rule  is,  that  in  order  to 
charge  a  trustee  for  an  abuse  of  his  co-trustee,  ^'some 
act  of  commission  must  be  shewn,  on  his  part,  by  which 
Hxe  trust-fund  was  obtained  by  his  co-trustee ;  or  some 
act  of  omission,  amounting  to  gross  neglect,  in  permit- 
ting the  fimds  to  be  wasted."  MoreU  vs.  Morellj  6 
Johns.  Ch.  R.,  287.^  Chancellor  Kent,  there  lays  it  down, 
that  the  co-trustee  is  liable,  where  the  money  was  paid 
to  his  companion,  by  his  act,  direction,   or  agreement. 

In  this  case,  Montgomery  certainly  agreed,  that  his 
companion,  Howard,  should  receiye  the  money.  If  not, 
why  did  he  leave  the  joint  notes  with  him? 

It  was  certainly  an  omission  of  duty  on  the  part  of 
Montgomery,  amounting  to  "gross  neglect,"  to  permit 
Howard  to  keep  and  use  this  fund  as  his  own,  for  so 
many  years,  without  ever  enquiring  after  it;  or,  making 
any  attempt  to  have  it  loaned  out  at  interest;  safely 
invested,  or  otherwise  secured. 

In  the  case  of  Deadrick  vs.  Ccmtrellj  •  10  Yerg.,  269, 
272,  this  court  decided,  that,  "where  executors  and  trus- 
tees are  directed  to  sell  the  land,  and  pay  the  proceeds 
to  legatees,  at  a  future  time,  if  they  join  in  the  sale, 
and  agree  that  the  notes  shall  be  made  payable  to  both, 
and  they  are  so  taken,  and  the  fund  is  afterwards  wasted 
by  one,  the  other  is  responsible." 

"A  waste  in  such  a  case,  could  not  be  committed  by 

one,  without  an  act  of  omission,  or  commission  by  the 

other."    This  doctrine  is  fully  sustained  in  Story's  Eq., 

§§  1280,  1289. 

The   decree   of   the  Chancellor,  must,   therefore,    be 
25 
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reversed,  so  far  as  it  exonerates  the  defendant,  Mont- 
gomery, from  liability  for  the  amount  of  the  trust-fund 
wasted  by  Howard,  and  yet  due  to  complainants ;  and  a 
decree  will  be  entered  against  them  jointly,  for  the  same. 


McElrath  vs.  The  State. 

OBiMiirAL  Law.  New  trial,  Prosecuiar  mingling  wUh  the  jury.  A  new  tHil 
wiU  be  awarded  a  prisoner  conricted  of  mansUnghter,  if  it  appear  thatdoiing 
the  progreu  of  the  trial,  the  prosecutor  spent  a  night  in  the  room  with  the 
jury  who  bad  been  oommitted  by  the  court  to  the  care  of  a  constable ;  and 
in  such  case  the  new  trial  will  be  awarded  though  the  prosecutor  be  the  sher- 
iff of  the  county,  and  all  exceptions  to  the  competency  of  the  panel  of  Jnrois 
summoned  by  him  be  waired  by  the  prisoner ;  and  though  the  prosecutor  state 
in  an  affidavit  that  he  "  made  use  of  no  meAns  of  any  sort  to  influence  the 
Jury.**  In  such  case,  it  Is  not  requured  of  the  prisoner  to  show  that  in  fret  his 
rights  were  prg'udiced  by  the  unauthorized  interference  of  the  prosecutor;  it 
is  sufficient  that,  flt>m  the  admitted  and  unexplained  facts  of  the  ease,  they 
might  hmt§  been  preju(ficed. 

McElrath  was  indicted,  as  stated  in  the  opinion,  for 
the  murder  of  Robert  H.  Peyton.  At  the  February 
Term,  1852,  of  the  circuit  court  of  Sumner  county,  Manet, 
Judge,  presiding,  he  was  convicted  of  manslaughter,  and 
sentenced  to  ten  years  imprisonment  in  the  penitentiary, 
from  which  judgment  he  appealed  in  error. 

Guild  and  Tbimble,  for  the  prisoner. 

J.  S.  B&neN  and  Attorney  Gkn£bal,  for  the  State. 
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MoBjnney,  J.,  delivered  the  opinion  of  the  conrt. 

The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Sumner,  for  the  murder  of  Robert  H.  Peyton,  and 
on  the  trial,  at  the  February  Term,  1862,  was  convicted 
of  manslaughter  and  sentenced  to  ten  years'  confinement 
in  the  penitentiary.  A  motion  for  a  new  trial  was 
overruled,  and  the  case  is  brought  to  this  court  by  an 
appeal  in  error. 

The  record  contains  a  bill  of  exceptions,  in  which 
the  evidence  is  set  forth,  and  likewise  certain  affidavits 
presented  to  the  coutt  on  the  argument  of  the  rule  for 
a  new  trial.  The  counsel  for  the  plaintiff  in  error  have 
presented  several  grounds,  upon  either  of  which,  they 
insist,  a  new  trial  ought  to  be  granted. 

It  appears  from  the  record,  that  D.  P.  Hart,  then 
principal  sheriff  of  Sumner  coxmty,  was  prosecutor  in 
this  case;  and  upon  his  information,  the  warrant  issued 
for  arrest  of  the  plaintiff  in  error,  on  the  day  of  the 
homicide. 

It  further  appears,  that,  upon  a  suggestion  to  the 
court,  by  the  attorney  general,  of  the  incompetency  of 
the  sheriff  to  summon  a  panel  of  jurors,  by  reason  of 
his  relation  to  the  ease  as  prosecutor,  the  prisoner  in 
proper  person  and  by  his  counsel  waived  all  exception 
to  his  competency  upon  that  ground;  and  thereupon 
the  sheriff  was  directed  to  proceed  to  summon  a  panel 
of  jurors  for  the  trial  of  the  prisoner. 

The  trial  was  commenced  on  Tuesday  of  the  term 
and  was  concluded  on  Tuesday  of  the  following  week. 
He  record  shows,  that  at  tlie  adjournment  of  the  court 
on  the  first  day  of  the  trial,  and  likewise  at  the  ad- 
journment   on    each    succeeding    day,    the    jury    were 
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placed  in  the  care  of  a  coMlabU^  to  whom  the  usual 
oath  was  administered  to  keep  them  separate  from  all 
other  persons  and  suffer  no  one  to  have  any  communi- 
cation with  them. 

The  affidavit  of  William  H.  King,  at  the  house  of 
whose  father  the  jury  boarded  and  lodged,  during  the 
progress  of  the  trial,  states  that  D.  P.  Hart,  the  prose- 
cutor, ^^  stand  with  the  Jwry,  in,  the  same  room^  thefird 
night  after  tliey  were  emfpannelled ;  cmd  he  eem  him  go 
to  the  room  of  the  jury  aefveral  times  cfter  thai,  during 
the  time  they  were  at  the  ta/oem?^  To  obviate  the  ^ect 
of  this  disclosure,  the  affidavit  of  said  Hart  was  pro- 
duced, in  which,  without  in  the  slightest  degree,  cimtro- 
verting  the  truth  of  the  statement  made  by  Ejng,  he 
states,  that  when  in  the  room  with  the  jury,  ^^he  made 
use  of  no  means,  of  any  sort,  to  influence  the  decision 
of  the  jury;  he  never  would  have  went  into  the  jury 
room  if  he  had  not  thought  it  was  entirely  acceptable 
to  the  defendant  and  his  counsel ;  and  affiant  was  mainly 
induced  to  go  there  at  the  request  of  the  court;  affiant 
thought  all  his  acts  would  be  acceptable  to  defendant, 
after  he  waived  the  objection  to  him  or  his  deputies 
summoning  the  jury." 

Upon  the  foregoing  facts,  the  question  is,  whether  the 
conduct  of  the  prosecutor,  in  intermingling  with  the  juiy, 
constitutes  such  an  irregularity  as  ought  to  be  held  to 
vitiate  the  verdict.  In  considering  this  question,  we  most 
regard  Hart  simply  in  the  capacity  of  prosecutor,  leaving 
out  of  view  his  official  relation  and  character,  as  sheriff. 
By  his  own  voluntary  act,  in  assuming  the  relation  of 
prosecutor,  he  thereby  disqualifled  himself,  so  far  as 
respects  this  particular  case,  for  the  exercise  of  the  proper 
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duties  and  functions  of  his  oflBce  of  sheriff,  preliminary 
to,  and  connected  with  the  trial  of  the  case. 

We  may  leave  out  of  view,  also,  the  waiver  of  the 
sheriff's  incompetency  to  summon  the  jury.  Passing 
by  the  question,  whether  the  court  ought  not  to  have 
relieved  the  prisoner  from  the  necessity  of  making  such 
waiver  it  is  very  clear  that  it  could  have  no  operation 
or  effect,  except  to  exclude  the  prisoner  from  afterwards 
objecting  that  the  jurors  were  not  regularly  summoned. 
Whether  it  ought  to  be  held,  even  to  have  that  effect, 
is  a  question  which  we  need  not,  in  the  present  case, 
consider ;  for,  be  that  as  it  may,  the  waiver  had  refer- 
ence alone,  to  the  summoning  of  the  pannel  of  jurors, 
and  neither  contemplated,  nor  extended  to  any  subsequent 
matter,  in  the  course  of  the  trial. 

The  simple  Inquiry,  then,  is:  Can  it  be  tolerated  that 
the  prosecutor,  may,  at  his  pleasure,  associate  and  hold 
communication  with  the  jury,  during  the  progress  of  the 
trial?  And  this  inquiry,  it  seems  to  us,  admits  of  no 
discussion,  if  the  purity  of  the  trial  by  jury,  be  deemed 
worthy  of  preservation.  If  the  prosecutor  may  do  so, 
who  may  not?  May  not  any  stranger  to  the  prosecu- 
tion, or  any  witness  in  the  case,  or  any  relative  of  the 
deceased,  thus  intrude  himself  upon  the  jury?  It  is 
true,  the  prosecutor  is  not,  properly  speaking,  a  party 
to  the  prosecution;  yet  he  is  the  party  appointed  by 
law,  to  take  all  the  active  steps  necessary  in  order  to 
bring  the  offender  to  justice;  1  Ohitty's  Or.  Law,   1. 

His  duty  to  the  public  imposes  upon  him  the  highest 
obligations,  both  of  reason  and  law,  to  exert  in  a  proper 
manner  the  power  with  which  he  is  invested ;  Und^  3. 
But  aside  from  the  motives  of  duty,  his  responsibilities 
are  of  a  nature  to  inspire  him  with  a  feeling  of  personal 
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interest  in  the  result  cf  the  prosecution.  He  may  be, 
and  frequently  is,  a  witness;  his  reputation  is,  in  some 
degree,  not  unfi'equently  involved  in  the  issue;  he  is  lia- 
ble to  be  subjected  to  the  costs,  in  the  event  the  court 
should  be  satisfied  that  the  prosecution  was  either  frivo- 
lous or  malicious;  and  likewise  to  an  action  for  damages 
at  the  suit  of  the  injured  party. 

It  certainly  would  be  an  unsafe  and  lash  conclusion,  that 
motives  so  urgent  might  not  exert  a  powerful  influence 
upon  the  mind  of  a  prosecutor,  exempt  in  an  ordinary 
degree  from  the  passions  and  frailties  common  to  our 
nature;  and  what  would  likely  be  their  influence  upon 
the  conduct  and  feelings  of  one  of  opposite  character,  may 
be  readily  conjectured. 

But  it  is  said,  the  affidavit  of  the  prosecutor  establishes 
that,  in  this  case,  no  influence  prejudicial  to  the  defen- 
dant was  attempted  to  be  exerted  over  the  jury;  and 
therefore,  the  irregularity,  admitting  it  to  be  such,  should 
not  be  allowed  to  affect  the  verdict.  We  do  not  go  the 
length  of  holding  that  the  conduct  of  the  prosecutor, 
however  censurable,  did  not  admit  of  explanation;  but, 
in  a  case  apparently  so  flagrant,  the  explanation  ought 
to  be  very  ample  and  satisfactory  and  sufficient  to 
exonerate  the  prosecutor  from  the  slightest  imputation 
of  either  an  intention  or  attempt,  to  influence  the  jury, 
directly  or  indirectly.  Tlie  affidavit  before  us,  waiving 
for  the  present  the  question  of  its  admissibility,  presents 
no  such  full  and  sufficient  explanation.  The  jury  were, 
during  the  entire  progress  of  the  trial,  under  the  charge 
of  an  officer,  for  whose  conduct  the  prosecutor,  in  his 
character  of  sheriff,  was  not  responsible.  Prima  fade, 
therefore,  no  legal  necessity  could  have  existed  for  the 
interference  of  the  prosecutor,  as  principal  officer  of  the 
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court.  Under  the  circumstances  of  this  case,  it  would 
not  have  been  competent  to  the  court,  unless  upon 
some  very  extraordinary  emergency,  to  have  permitted 
the  prosecutor  to  mingle  with  the  jury;  and  if  such 
existed,  it  ought  to  have  been  stated,  and  cannot  be 
presumed.  The  strong  fact,  that  the  prosecutor  remained 
with  the  jury  all  the  first  night,  is  not  attempted  to 
be  explained.  Why  was  he  there  at  all?  What  motive 
prompted  such  a  gross  intrusion  upon  the  privacy  of 
the  jury?  and  that,  too,  at  so  early  a  period  in  the 
progress  of  the  trial;  just  after  the  jury  had  been 
charged  with  the  case,  and  when  first  impressions,  not 
derived  from  the  evidence,  were  all  the  more  likely  to 
produce  an  erroneous  and  mischievous  effect. 

The  mere  negative  statement  of  the  prosecutor,  that 
he  "made  use  of  no  means  of  any  sort  to  influence 
the  decision  of  the  jury,"  amounts  to  nothing,  in  the^ 
absence  of  a  full  and  explicit  explanation,  showing, 
affirmatively,   what  were  his  motives  and  conduct. 

The  acts  charged  and  not  denied,  being  in  gross 
violation  of  duty,  and  the  prosecutor  having  failed  to 
show  that  they  were  prompted  by  innocent  motives  or 
that  they  could  not  reasonably  be  supposed  to  have 
been  productive  of  mischief  to  the  defendant,  the  law 
implies  the  contrary.  It  is  not  required  of  the  defen- 
dant to  show  that,  in  point  of  fact,  his  rights  were 
prejudiced  by  the  unauthorized  interference  of  the  prose- 
cutor; it  is  sufiicient  that,  from  the  admitted  and  un- 
explained facts  of  the  case,  they  ndght  hj/oe  been 
prejudiced. 

Upon  this  ground,  the  judgment  will  be  reversed  and 
a  new  trial  awarded. 
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Tbousdale,    Gov'^r.^   <bc.^   for  the  use  of  MoNickcl  vs. 

Philips. 

Btidince.  Sheriff  and  twrety.  The  decIaratioDS  of  a  sheriff  made  after  the 
retam  day  of  an  execution,  cannot  be  heard  as  eridence  against  the  surety  of 
the  sheriff,  in  an  action  against  surety  alone  for  the  fidlure  of  the  sheriff  to 
pay  over  money  by  him  collected  upon  the  execution.  Such  dedaratiooa,  to 
be  admissible,  must  be  made  at  a  time  and  under  circumstances  to  constitute 
them  a  part  of  the  m  ff^Ua. 

This  was  an  action  of  covenant  in  the  circuit  court  of 
Montgomery  county.  At  the  September  Term,  1852, 
Peppeb,  Judge,  presiding,  there  was  judgment  for  the 
defendant,  and  the  plaintiff  appealed  in  error. 

Henby  &  Shacklefobd,  for  plaintiff  in  error. 

BoBB,  Bailey  and  Kucble,  for  defendant  in  error. 

Cabuthees,  J.,  delivered  th«  opinion  of  the  court 

Tliis  action  is  brought  against  Wm.  Philips,  as  one  of 
the  sureties  of  Samuel  Boughton,  on  his  official  bond  as 
sheriff  of  Stewart  county,  for  money  collected  on  an  exe- 
cution in  favor  of  Wm.  McMchol,  and  not  paid  over. 

A  single  question  of  evidence  is  raised  in  the  case. 
The  plaintiff  offered  to  prove  on  the  trial,  by  J.  S.  James, 
that  while  the  said  Samuel  Boughton  was  sheriff  of  Stew- 
art county,  but  after  the  return  day  of  the  plaintiff's 
execution,  that  he  heard  Boughton  say  "that  he  had  not 
paid  over  to  McNichol  the  money  he  had  collected  on 
said  execution." 

This  evidence  was  objected  to,  and  excluded  by  the 
court.  This  was  clearly  right.  In  order  to  make  the 
declarations  and  statements  of  the  principal  good  against 
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the  surety,  in  these  kind  of  bonds,  they  must  be  made 
when  the  business  is  transacted,  and  in  connection  with 
it,  80  as  to  become  a  part  of  the  res  gedcB.  They  can 
be  admitted  on  no  other  principle.  The  surety  is  bound 
for  the  acts  and  conduct  of  his  principal,  and  not  for 
what  he  may  say  he  had  done.  It  being,  then,  only  for 
the  acts  of  the  sheriff,  that  his  surety  is  bound,  these 
acts  must  be  made  out  by  competent  evidence,  and  not 
by  the  declarations  of  the  sheriff  at  a  subsequent  time, 
and  unconnected  with  any  official  action  then  transpiring, 
of  which  such  declarations  would  constitute  a  part,  so  as 
to  fall  under  the  rule  laid  down  in  1  Greenleaf  on  Ev., 
§  187,  and  other  sections.  In  the  case  of  Y<mng  et  als. 
¥8.  JSore,  11  Humph.,  308,  this  rule  is  fully  recognized; 
but  the  written  acknowledgments  of  Young,  that  he  had 
received  money  as  clerk  of  Jackson  circuit  court,  for 
Hare,  as  jailor,  on  sundry  bills  of  cost,  were  admitted, 
because  that  was  a  motion  or  proceeding  against  the  offi- 
cer. Young,  and  his  securities;  and  being  good  evidence 
against  him,  it  could  not  be  excluded. 
We  think  there  is  no  error,  and  affirm  the  judgment. 
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Smith  et  ah.  vs.  Thobipsok. 

C0118TBUCTIOV  or  Wbitinob.  Dted.  Trutt.  lAmUadon  of  aetioni.  R.  IL 
Smith  conreyed  to  *'  William  Yancey,  his  heirs,  executors,'*  &&  a  negro  slate, 
Jim,  and  other  dayes,  in  trust  for  the  separate  use  of  the  wife  of  said  Smith; 
the  trustee  to  hire  or  control  the  slaves  for  her  interest,  and,  [in  the  words  of 
the  deed]  "after  her  death  the  said  negroes,  with  their  increase,  if  any,  to  be 
equally  divided  between  all  her  children."  Hdd  that  where  the  suliject  of  the 
trust  is  personal  estate,  the  deed  creating  the  trust  may  receive  a  more  liberal 
construction,  conformable  to  the  true  and  actual  intention  of  the  instrument, 
than  is  admissible  where  it  is  real  estate,  limited  m  the  technical  and  artificial 
language  appropriate  to  that  kind  of  property,  and  hence  in  this  case  the 
estate  of  the  children,  construing  the  deed  by  the  rule  stated,  was  a  vested 
legal  remainder,  and  upon  the  death  of  the  tenant  for  ^fe,  the  legal  estate 
would  cease  to  be  in  the  trustee,  at  which  time,  and  not  until  then^  a  right  of 
action  would  accrue  to  the  children  to  recover  the  slaves  from  those  who 
might  have  them  m  their  posisession. 

This  was  an  action  of  trover,  in  the  circuit  conrt  of 
Maury  county.  At  the  September  Term,  1862,  MABim, 
Judge,  presiding,  there  was  judgment  for  the  defendant, 
and  the  plaintiff  appealed  in  error. 

Payne  and  Hughes,   for  plaintiflfe  in  error. 

M.  S.  Fkiekson,  for  defendant  in  error,  cited  8  HumpL, 
563,  568;  9  Humph.  546;  2  Johns.  Eep.  221;  1  Qreenl. 
Ev.,  §§  523,   526;  1  Ld.  Eaym.,  730. 

ToTTEN,  J.,   delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover  for  a  negro  slave,  Jim. 
There  was  judgment  in  the  circuit  court,  for  defendant, 
and  the  plaintiffs  appeal  in  error. 

The  material  facts  are  these:  On  the  22nd  April, 
1826,  Robert  M.  Smith  conveyed  to  William  Yancey, 
his  heirs,  executors,  &c.,  the  negro  slave,  Jim,  and  other 
slaves,  in  trust,  for  the  separate  use  of  the  wife  of  said 
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Smith.  The  trustee  to  hire  or  control  the  slaves  for  her 
interest;  and,  in  the  words  of  the  deed,  ^^ after  her  death, 
the  said  negroes,  with  their  increase,  if  any,  to  be  eqnaUy 
divided  between  all  her  children." 

Elizabeth  Smith,  the  said  tenant  for  life,  died  about 
two  years  before  the  institution  of  this  suit,  and  the 
plaintiffs  are  her  children,  provided  for  in  said  deed. 
After  said  deed  was  executed,  (that  is,  September  12, 
1826,)  said  Eobert  M.  Smith  sold  the  slave,  Jim,  to 
James  T.  Sandford,  and  executed  a  bill  of  sale,  and 
delivered  the  slave  to  him,  in  absolute  property.  Some 
years  after,  Sandford  gave  the  slave  to  his  daughter  and 
son-in-law,  the  defendant  in  this  suit,  who  has  ever 
since  held  the  slave  in  advene  possession ;  claiming  the 
same  as  his  property.  The  trustee  lived  many  years 
after  the  adverse  possession  of  Sandford  commenced,  and 
whether  he  is  yet  living,  does  not  appear  in  the  record. 
After  the  death  of  tenant  for  life,  the  plaintiffs  demanded 
the  slave,  and  were  refused. 

His  honor,  the  circuit  judge,  instructed  the  jury,  in 
effect,  that  the  legal  title  was  in  the  trustee,  and  only 
an  equity  in  the  plaintiffs;  and  therefore,  they  could 
have  no  statics  in  a  court  of  law.  Second,  that  the  legal 
title  being  in  the  trustee,  and  by  the  facts  of  this  case, 
being  barred  by  the  statute,  the  equitable  title  was  also 
barred.  In  support  of  these  positions,  Otey  vs.  WUUamSy 
8  Humph.  B.,  563 ;  and  Stephens  vs.  Boma/r^  9  Humph. 
B.,  646,  are  relied  upon. 

These  propositions  resolve  themselves  into  one ;  and  that 
is,  whether  the  plaintiffs  take  a  legal  title  in  remainder, 
imder  the  deed. 

This  depends,  of  course,  upon  the  true  and  proper  con- 
struction of  the  instrument     In  trusts,  created  by  wiU^ 
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it  is  a  general  rule  that  the  trustee  in  whom  is  vested 
a  legal  estate,  takes  such  quantity  of  interest  thereon, 
as  the  purposes  of  the  trust  require ;  and  as  soon  as  the 
trust  is  satisfied,  the  legal  estate  will  vest,  under  the 
will,  in  the  person  beneficially  entitled  to  it.  Doe  dem. 
Pla/yer  vs.  Nichols^  1  B.  &  C,  836 ;  Doe  vs.  Simpson^  5 
East,  162 ;  Doe  vs.  Timim^  1  Bam.  &  A.,  530 ;  Doe  vs. 
EUis,  4  Adolph  &  Ellis,  682 ;  Doe  vs.  Needs,  2  Mees.  & 
Wels.   129. 

And  so,  Mr.  Kent  says,  the  better  opinion  is,  that  if 
there  be  a  devise  to  trustees  and  their  heirs,  during  the 
minority,  of  a  beneficial  devisee,  and  then  to  him,  or 
upon  trust,  to  convey  to  him,  it  conveys  a  vested  remain- 
der in  fee,  and  takes  effect,  in  possession,  when  the 
devisee  attains  twenty-one.  And  the  reason  is,  that  a 
trust  estate  is  not  to  continue  beyond  the  period  required 
for  the  purposes  of  the  trust.     Vid.  4  Kent,  204,  margin. 

K  the  limitation  of  the  trust  estate,  in  the  present  case, 
were  contained  in  a  wUL,  instead  of  a  deed,  its  construc- 
tion would  be  evident  and  certain.  In  that  case,  the 
manifest  intention  would  govern  and  limit  the  estate  of 
the  trustee,  to  the  continuance  of  the  estate  of  the  tenant 
for  life,  for  whose  protection  it  was  created ;  and  then, 
the  legal  estate  in  remainder,  would  vest  in  possession, 
under  the  will,  in  the  children  to  whom  it  is  limited. 

The  duties  of  the  trustee,  prescribed  in  the  deed,  have 
exclusive  reference  to  the  protection  of  the  interest  of 
the  feme  covert,  for  her  sole  and  separate  use,  during 
her  life.  At  the  termination  of  the  estate,  his  duties 
are  to  cease ;  for,  the  slaves  are  then  to  be  equally  divi- 
ded amongst  the  remainder-men;  that  is,  they  take  the 
slaves,  then,  in  absolute  property.  Such  is  the  evident 
intention  of  the  deed. 
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But  it  must  be  conceded,  that  the  rule  of  construc- 
tion, in  this  respect,  is  far  more  flexible,  in  the  case  of 
a  will,  than  in  case  of  a  deed.  In  a  will,  the  inten- 
tion rules  the  construction,  and  it  is  stronger  than  the 
technical  terms  employed.  In  a  deed,  more  effect  is  given 
to  its  technical  and  literal  terms.  Such  is  the  general 
doctrine  on  this  subject.    Hill  on  Trustees,  239-248. 

It  is  true,  that  in  Otirtis  vs.  Pricey  12  Vea.,  100,  a 
limitation  in  fee^  to  trustees,  contained  in  a  deed  was 
restrained  by  impUoaiiony  to  a  smaller  estate ;  it  appear- 
ing to  be  the  intention  of  the  instrument,  and  that  its 
purpose  would  be  defeated  by  giving  the  limitation  its 
full  effect;  as  where  a  subsequent  estate,  for  Ufe,  or 
years,  is  given  to  the  same  trustees,  after  the  limitation 
to  ihem  in  fee. 

It  must,  however,  be  conceded,  that  an  express  limita- 
tion of  an  estate  in  fee,  contained  in  a  deed^  will  not  be 
cut  down  into  a  less  estate,  merely  because  a  fee  in  the 
trustees  is  not  necessary  for  the  purposes  of  the  deed. 
Wykham  vs.  WyhJum,  18  Ves.,  423 ;  Hill  on  Trustees,  251. 

But,  if  a  limitation  to  ti'ustees  and  their  heivrsy  be 
restrained  to  the  life  of  the  tenant  for  life,  the  estate 
of  the  trustees  is  thereby  cut  down  to  the  duration  of 
the  life  estate.  The  estate,  in  such  case,  is  merely  a 
fireehold,  and  not  a  fee.  It  has,  however,  a  transmis- 
sible quality.    4  Kent,  4. 

The  same  principles  apply,  in  this  respect,  to  the  limi- 
tations of  real  estate,  and  personal  estate ;  though  the 
terms  employed  be  different,  and  far  more  simple  in  the 
one  case  than  in  the  other.  The  words  heir  and  fee^ 
though  used  for  illustration,  have  not,  of  course,  any 
application  to  personal  estate.  A  mere  gjift  of  a  chattel 
by  A.  to  B.,  not  naming  the  quantity  of  estate,  will  pass 
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the  eMire  interest  in  the  chattel,  if  that  appear  to  be 
the  intention,  and  no  words  of  special  limitation  are 
necessary ;  and  if  nsed  as  in  the  case  of  real  estate,  they 
are  to  be  taken  as  mere  surplusage. 

We  apprehend,  therefore,  that  where  the  Subject  of 
the  trust  is  personal  estate,  the  deed  may  receive  a 
more  free  and  liberal  construction,  conformable  to  the 
true  and  actual  intention  of  the  instrument,  than  is 
admissible  where  it  is  real  estate,  limited  in  the  tech- 
nical and  artificial  language  appropriate  to  that  kind  of 
property.  "We  may  look  more  to  the  actual  intention 
in  the  one  case  than  in  the  other;  and  are  less  tram* 
melled  by  arbitrary  rules  of  law  applicable  to  special 
words  and  modes  of  limitation. 

Now,  in  view  of  these  principles,  what  is  the  true 
construction  of  the  present  deed?  We  have  seen  that 
the  intention  is,  that  the  trustee  shall  be  invested  with 
the  legal  estate  and  have  the  control  and  management 
of  the  property  for  the  separate  use  of  the  wife  daring 
her  life;  and  then,  that  his  interest  and  Amotions  shall 
cease  and  the  estate  be  vested  in  absolute  property  and 
possession  in  the  children,  who  take  in  remainder. 

In  a  will,  this  intention  would,  of  course,  take  effect; 
but  is  it  so  expressed  as  that  it  may  take  effect  in  a 
deed,  in  which,  by  the  rules  of  law,  a  more  strict  con- 
struction  is  required? 

We  are  of  opinion  that  it  is.  •  We  have  seen  that  the 
technical  terms  applicable  to  real  property,  have  no- spe- 
cial meaning  as  here  applied.  The  case  is  a  gift  to  a 
trustee  for  the  separate  use  of  the  wife  for  life ;  then  to 
her  children.  The  deed  does  not  limit  the  estate  to  the 
trustee  to  hold  for  the  tLse  of  the  wife  for  life,  then  for 
the  use  of  the  children.     If  it  were  so  limited,  the  legal 
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estate  would  continue  in  the  trustee,  after  the  death  of 
the  wife,  in  trust  for  the  benefit  of  the  children,  in 
accordance  with  the  terms  and  intention  of  the  instru- 
ment. On  the  contrary,  no  use  or  trust  is  declared  for 
the  children ;  if  they  take  at  all,  they  must  take  the  legal 
as  well  as  the  equitable  title.  And  such  is  the  intention 
*  of  the  limitation ;  the  slaves  are  to  be  equally  divided 
amongst  them;  that  is,  having  reference  to  the  context, 
the  slaves  are  given  to  them,  to  be  equally  divided  and 
held  in  absolute  property. 

The  gift  is  a  vested  remainder,  to  take  effect  in  pos- 
session, at  the  death  of  tenant  for  life.  How  can  it  be 
otherwise,  when  no  estate  is  given  to  the  trustee  for  the 
use  of  the  children,  in  remainder,  but  only  for  the  ten- 
ant for  life? 

Now,  the  gift  to  the  trustee  is  limited  and  restrained, 
as  we  think,  to  the  life  estate  of  the  tenant  for  life, 
for  whose  use  it  is  expressly  held;  and  it  can  continue 
no  longer;  for,  by  the  terms  of  the  deed,  the  gift  in 
remainder  must  then  take  effect;  and  we  have  seen 
that  it  is  not  a  gift  of  the  use,  for  no  use  is  limited 
in  remainder.  It  must,  therefore,  be  of  the  absolute 
right,  legal  and  equitable.  If  this  be  so,  the  legal  estate 
of  the  trustee  cannot  continue  at  the  same  time,  in  the 
same  property;  but  it  is  restrained  to  the  life  estate, 
by  the  gift  in  remainder,  of  the  absolute  estate,  legal 
and  equitable.  It  is  the  same  in  effect  as  if  the  lim- 
itation were  of  real  estate,  to  trustees  and  their  heirs, 
during  the  life  of  A;  remainder  to  B;  in  which  case, 
the  estate  of  the  trustees  is  cut  down  to  a  transmissi- 
ble life  estate. 

"We  are  of  opinion,  therefore,  that,  under  a  proper 
construction  of  the  deed  in  question,  the  estate  of  the 
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children  was  a  vested,  legal  remainder,  and  that  it  took 
effect  in  possession  at  the  death  of  the  tenant  for  life; 
that  is,  about  two  years  before  the  institution  of  the 
present  suit. 

We  have  seen,  however,  that  a  different  rule  of  con- 
struction would  apply,  if  the  estate  had  been  given  or 
limited  to  the  trustee  for  the  tcse  or  Imqfii  of  the  chil-* 
dren,  in  remainder.  Li  that  case,  there  would  be  no 
conflict  in  the  limitations,  and  they  both  might  well 
subsist  and  stand  together;  the  legal  estate  being  in  the 
trustee,  and  the  use  or  beneficial  interest  being  in  the 
children.  The  use  would  not  be  executed  and  convert- 
ed into  a  legal  estate  by  the  statute  27  Henry,  8 ;  for, 
if  the  statute  were  in  force  here,  it  could  have  no  ap- 
plication to  a  chattel  interest,  such  as  this  is;  4 Kent, 
302,  margin. 

Now,  as  to  Otey  vs.  Williams^  8  Huinph.,  663,  and 
Stephens  vs.  Bomar,  9  Humph.,  546,  relied  upon  by 
defendant's  counsel,  as  establishing  a  different  rule  of 
construction,  we  may  observe  that  the  question  consid- 
ered in  the  present  case,  was  not  made  or  considered 
in  either  of  those  cases;  and  the  words  of  limitation 
are  not  stated  by  the  Beporter. 

Li  WUUama  vs.  Otey,  the  conveyance  was  of  slaves  in 
trust;  first,  for  the  payment  of  debts;  second,  for  other 
^uses  stated  in  the  deed;  and  it  appears  ^'that  a  portion 
of  the  debts  secured  by  the  deed  were  left  unpaid.*' 
There  was  no  express  power  to  sell  the  slaves  for  pay- 
ment of  debts,  but  it  was  held  that  the  power  to  sell 
and  convey  was  necessarily  implied,  to  give  effect  to 
the  purposes  of  the  trust.  And  so,  it  must  likewise 
follow  that  the  legal  estate  given  to  the  trustees,  must 
continue  in  them,  for  the  same  purpose;  and  it  being 
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barred  by  the  statute,  the  trust  estate  was  also  barred. 

In  Stephens  vs.  Boma/r,  the  legal  estate  was  vested 
in  Bebecca  Ann  Bichardson  for  the  use  of  her  modier 
for  life,  and  at  her  death  to  go  to  said  Eebeeca  Ann 
and  such  other  children  as  her  mother  might  have. 
The  mother,  tenant  for  life,  died  March  1,  1832;  said 
Bebecca  Ann  became  of  age,  May  9,  1832;  the  adverse 
possession  of  the  defendant  commrenced  December  12, 
1827,  and  the  suit  was  not  brought  until  May  16,  1846. 
The  court  was  of  opinion,  that  the  trustee,  though 
an  infant,  might  have  sued  when  the  adverse  posses- 
sion commenced,  in  1827 ;  that  the  statute  then  com- 
menced running  against  ber ;  that,  although  by  the  death 
of  the  tenant  for  life,  in  1832,  the  separate  right  of  the 
trustee  became  merged  in  the  right  of  all  the  children 
in  remainder,  yet,  their  disability  could  not  be  added 
to  the  disability  of  her  infancy,  previously  existing ;  but 
the  statute  having  begun  to  run,  formed  the  bar,  she 
not  having  sued  in  three  years  after  her  full  age. 

In  the  case  now  before  us,  the  question  does  not  relate 
to  the  bar  of  the  statute,  but  to  the  true  construction  of 
the  deed  and  the  nature  and  extent  of  the  ri^ts  existing 
under  it.  Now,  the  court  say,  in  /Stephens  vs.  Bomar, 
that  the  separate  right  of  the  trustee  became  merged  in 
the  right  of  all  the  children  in  remainder,  the  said  trustee 
being  one  of  them.  The  trust  estate  must  therefore  have 
ended  with  the  life  estate,  and  the  persons  entitled  in 
remainder  became  invested  with  the  legal  estate  under 
the  deed.  In  this,  there  is  notliing  inconsistent  with  our 
judgment  in  the  present  case;  on  the  contrary,  it  fortifie?* 
and  maintains  it. 

The  result  is,  that  the  plaintiffs  are  entitled  to  main- 
tain the  present  action ;  and  have  not  lost  their  rights 
26 


394  NASHVILLE: 

[Wjfttt,  a  daoe^  m.  The  State.] 

by  the  negligence  of  a  supposed  trustee,  who  took  no 
interest  to  protect  them. 

Let  the  judgment  be  reversed  and  remand  the  cause 
for  a  new  trioL 

Judgment  reversed. 


Wyatt,  a  slave,  vs.  The  State. 

Haps.  Can  cnly  he  perpelraled  by  force.  The  offense  of  rape  can  only  be  pe^ 
petrated  by  the  use  of  force,  in  orercoming  the  female.  If  the  carnal  knowl- 
edge of  a  woman  be  the  resnlt  of  a  firaadalent  stratagem,  whereby  the  female 
is  induced  to  yield  her  consent,  the  act  is  not  rape. 

The  prisoner  was  convicted  at  the  February  Term, 
1852,  of  the  circuit  court  of  Dickson  county.  Pepper, 
tiudge,  presiding;  and  sentence  of  death  pronounced 
upon  him,  whereupon  he   appealed  in  error. 

N.  H.  Allen  and  Houston,  for  the  prisoner. 

Attoeney  General,  for  the  State,  said:  Although  I 
liave  been  unable  to  find,  in  any  of  the  books,  the  rea- 
i^on  of  the  distinction  which  is  made  between  the  per- 
petration of  the  offence  of  rai>e,  when  committed  by 
force,  and  the  same  moral  offense,  when  comitted  by 
fraudulent  deception  of  the  female ;  yet,  the  cases  in 
which  the  question  has  been  made,  are  all  against  the 
statement  of  the  circuit  judge,  in  this  instance.  1  Ru^- 
sel  Cr.,   (>77 ;   Roscoe  Cr.  Ev.,  798 ;  Jackson's  case.  Kus? 
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ife  Ry.,  487 ;  Field's  case,  4  Leigh,  648 ;  Saunders'  case, 
Eng.  Com.  L.  Rep.,  34,  p.  383;  and  Williams'  case,  II. 
p.  392.  In  Roscoe  Ev.,  p.  798,  n.  1,  it  is  said:  "It 
seems  that  it  is  as  much  a  rape,  when  effected  thus, 
by  stratagem >  as  by  force."  To  support  this,  reference 
is  made  to  1  Wheeler's  Criminal  Cases,  378,  381,  n. ; 
and  also,  to  Fields'  case,  in  4  Leigh,  (above  cited.) 
The  latter  case  is  at  variance  with  the  note  in  Eoscoe. 


Cabuthers,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  burglary,  in  the  circuit  court 
of  Dickson  county.  The  first  count "  charges  an  intent 
to  commit  larceny ;  the  second,  to  commit  a  rape  upon 
the  body  of  Mrs.  Catherine  Francis  Evans,  a  free  white 
woman ;  and  the  third,  an  assault  with  intent  to  commit 
a  rape  upon  Mrs.   Evans. 

It  was  proved  that  the  prisoner  forced  the  door  of 
the  dwelling  house  of  the  prosecutor,  in  which  he  and 
his  wife  were  sleeping,  about  11  or  12  o'clock,  at  night; 
that  he  approached  the  bed  in  which  they  were  sleep- 
ing, and  put  his  hand  upon  her,  which  aroused  her  from 
sleep,  and  she  gave  the  alarm,  when  the  prisoner  fled; 
the  prosecutor  pursuing  him  with  his  dogs  and  gun, 
until  he  overtook,  shot,   and  disabled  him. 

The  error  alleged,  and  relied  upon  for  a  new  trial, 
IS,  in  that  part  of  the  judge's  charge  to  the  jury,  which 
id  in  these  words :  "  If  the  jury  believe  that  the  defen- 
dant attemj)ted,  either  by  force,  or  by  fraudulently  indu- 
cing the  prosecutor's  wife,  to  believe  that  it  was  her 
•husband,  and  thereby  to  have  carnal  knowledge  of  her, 
that  then   they   ought  to  find  him   guilty." 
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The  jury  jftnd  a  general  verdict  of  guilty.  They  make 
no  reference  in  their  verdict  to  the  separate  counts; 
nor  are  they  informed  in  the  charge  that  they  would  have 
a  right  to  find  separately,  and  differently  on  the  several 
counts.  We  cannot  know,  therefore,  whether  they  would 
have  found  a  verdict  of  guilty,  or  not  guilty,  on  tihe  first 
count.  If  that  had  been  the  verdict,  it  would  not  have 
been  material,  whether  the  above  charge  on  the  other 
counts,  was  correct  or  not.  We  cannot,  therefore,  know, 
but  that  the  general  conviction  was  based  on  the  second 
or  third  counts.  If  that  were  so,  it  becomes  vitally 
material  to  decide  whether  the  law  is  correctly  laid  down 
in  the  part  of  th^  charge  above  extracted.  We  agree 
with  the  Attorney  General,  that  the  moral  turpitude 
of  the  crime  would  be  as  great,  when  perpetrated  by 
fraud  and  deception,  as  by  force.  If  we  had  the  power 
to  make  the  law  on  that  subject,  we  would  not  hesi- 
tate to  have  it  as  charged  by  his  honor,  the  circuit  judge; 
and  we  doubt  not,  but  that  the  legislature  will  so  enact, 
whenever  the  case  is  brought  to  their  attention.  In  the 
black  catalogue  of  crimes,  there  is  none  which  so  shocks 
all  men  as  the  one  under  consideration ;  none  should  be 
more  severely  punished.  But,  we  cannot  permit  even  a 
slave  to  be  punished,  without  the  full  benefit  of  the  law, 
as  it  is,  either  under  the  influence  of  popular  feeling,  or 
our  own  abhorrence  at  his  acts.  Tlie  question  with  us, 
should  ever  be,  not  what  the  offence  deserves,  nor  what 
our  feelings  and  individual  opinions  would  dictate,  but 
"what  sayeth  the  law." 

We  need  not  now  go  back  into  the  books  of  the  com- 
mon law  for  a  definition  of  felonies ;  they  are  given  in  our 
penitentiary  code,  act  of  1829,  ch.  23.    It  declares,  §  W- 
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that  ^^  burglary  is  the  breaking  and  entering  into  a  man- 
sion house  by  night,  with  intent  to  commit  a  felony." 
§  13:  "Rape  is  the  unlawful  carnal  knowledge  of  a 
woman,  forcibly,  and  against  her  will."  §  53:  "Any 
assault  and  battery  upon  any  female,  with  intent  forcibly, 
and  against  her  will,  to  have  imlawful  carnal  knowledge 
of  such  female,"  is  a  felony.  By  the  act  of  1819,  ch. 
36,  §  1:  "Murder^  arson,  burglary,  rape,  and  robbery, 
shall,  when  committed  by  a  slave,  be  deemed  capital 
offences,  and  be  punished  with  death;  provided,  that 
the  punishment  in  no  case,  shall  extend  to  life  or  limb, 
except  in  the  cases  above  enumerated."  Car.  &  Nich.  679. 
By  the  act  of  183^,  ch.  19,  §  10,  it  is  enacted,  "that 
any  slave,  who  shall  commit  an  assault  or  battery  upon 
any  free  white  person,  with  an  intent  to  commit  murder 
in  the  first  degree;  or  a  rape  upon  a  free  white  v)oman^ 
shall,  on  conviction,  be  punished  with  death  by  hang- 
ing." Car.  &  Nich.,  683.  The  act  of  1833,  ch.  76,  is 
to  the  same  effect,  except  that  it  applies  to  free  negroes, 
as  well  as  slaves;  but  seems  to  require,  in  addition  to 
the  assault,  that  some  violence  to  the  person  must  be 
committed,  to  constitute  the  offence." 

An  asault,  then,  with  intent  to  commit  a  rape,  is  a 
capital  felony  in  a  slave.  But  what  is  the  offence  that 
he  must  intend  to  commit?  It  is  rape;  and  the  law 
defines  that  crime  to  be  the  forcMe  carnal  knowledge 
of  a  female.  To  break  into,  and  enter  a  mansion  house 
by  night,  "with  intent  to  commit  a  felony,"  is  burglary, 
which  is  a  capital  offence  in  a  slave.  The  intent  to 
commit  a  rape,  or  to  make  an  assault  with  that  intent,  is 
a  capital  felony  in  a  slave.  But  the  intent  is  as  essen- 
tial as  the  act,  to  constitute  that  felony ;  and  to  make 
out  that  felony,  the  intent  must  be,  to  have  the  unlawful 
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carnal  knowledge  of  the  woman,  ^'fcrretbly,  and  against 
her  will."  But  the  law  is  laid  down  differently  in  the 
charge,  in  this  case.  Actual  force  is  excluded,  as  an 
essential  element  of  the  crime.  His  honor  declares  the 
law  to  be,  that  if  his  intent  was,  to  accomplish  his  object 
by  fraudulently  inducing  the  lady  to  believe  he  was  her 
husband,  and  in  that  way  attempted  to  have  carnal 
knowledge  of  her,  the  offence  would  be  complete. 

The  idea  of  force,  as  one  ingredient  of  the  offence, 
according  to  all  the  definitions  in  our  acts,  and  in  all 
the  criminal  authorities,  is  entirely  discarded  in  the 
instruction  to  the  jury,  and  was  well  calculated  to  mis- 
lead them.  We  do  not  pretend  to  give,  or  enunciate 
any  opinion,  on  tlie  sufficiency,  or  insufficiency  of  the 
proof  in  this  case,  to  produce  a  conviction  upon  a  cor- 
rect charge  of  the  law,  upon  all,  or  any  one  of  tlie 
counts  in  this  indictment.  That  will  be  determined  by 
another  jury,  under  a  charge  of  the  law  as  here  expound- 
ed and  settled.  If  he  has  forfeited  his  life,  let  it  be 
legally  taken,  and  the  law  will  be  thereby  honored,  and 
public  justice  sustained. 

To  these  conclusions,  we  are. brought  by  an  exposi- 
tion of  our  own  acts  of  assembly.  But  we  find  the  same 
principles  laid  down  in  the  decided  cases,  and  the  works 
on  criminal  law,  to  which  we  will  only  refer ;  1  Kussell 
on  Crim's,  677;  Roscoe  Cr.  Ev.,  798;  Saunders*  case, 
Eng.  Com.  Law  Eep.,  vol.  34,  p.  383;  and  Williams' 
case,  same,  392 ;  Fields'  case,  4  Leigh,  648 ;  3  Chitty 
Cr.  Law,  810.  In  most  of  these  cases,  the  precise  point 
of  this  case  came  up,  and  was  decided,  as  we  now  decide 
the  question.  Tlie  current  of  authority  is  almost,  if  not 
entirely  unbroken,  on  the  subject.  Tliere  is  no  respect- 
able conflicting  authority  known  to  us.    Fraifd  and  strat- 
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agem,  then,  cannot  be  substituted  for  force^  as  an  element 
of  this  offence,  according  to  the  existing  law. 

"We  are,  then,  constrained,  for  this  error  in  the  charge, 
to  reverse  the  judgment,  and  remand  the  defendant  for 
a  new  trial. 


Jones  vs.  The  State. 

Crimixal  Law.  Special  verdict.  A  special  verdict  must  pouUrely  state  the 
£M:t8  themaelTes,  and  the  court  cannot  supply  a  defect  in  the  statement  made 
by  the  jury  upon  the  record,  by  any  intendment  or  implication  whatever;  and 
this  is  so,  although  the  circumstances  stated  may  be  sufficient  to  wairant  an 
inference  or  presnmption  of  the  existence  of  the  matter  omitted. 

Sa^i.  Same,  Tempting  a  dcm  to  leave  hit  owner.  The  offense  defined  in  the 
Act  of  1835,  ch.  68,  §  1,  consists  in  the  tempting  or  persuading  a  slave  to 
leave  his  master^s  service,  with  the  intent  or  design  to  convey  the  slave  out  of 
the  State,  or  to  deprive  the  true  owner  thereof  This  intent  or  design  is  the 
chief  iogredient  of  the  offense ;  and  hence,  if  the  jury,  in  a  special  verdict, 
rendered  in  a  prosecution  for  this  offense,  omit  to  state  the  fact  that  the  acts  of 
the  priaonep  (though  they  be  sufficient  to  furnish  ample  prima  faeie  evidence 
of  the  intent )  were  with  this  intent  or  design,  no  Judgment  can  be  rendered 
upon  the  verdict. 

Same.  Same.  Quaere:  Will  a  special  verdict  in  a  criminal  prosecution,  which 
is  so  imperfect  as  that  no  judgment  can  be  rendered  upon  it^  be  a  bar  to 
another  prosecution  for  the  same  offense  ? 

The  judgment,  from  which  the  prisoner  appealed  in 
error,  was  rendered,  upon  the  special  verdict  quoted  in 
the  opinion,  at  the  May  Term,  1862,  of  the  drcuit  court 
for  Maury  county,  Maetin,  Judge,  presiding. 

M.  S,  Fkieeson,  for  the  prisoner,  argued :  Suppose  the 
court  should  be  of  opinion  that  the  defendant  did  tempt 
imd  persuade  the  slave  to  leave  the  service  of  his  o\m- 
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ers,  still  the  verdict  does  not  find  that  he  did  it  with  the 
inten;t  or  design  of  depriving  the  true  owner  thereof;  and 
notwithstanding  the  court  might  infer  this  from  the  evi- 
dence found  by  the  verdict^  yet  it  being  an  esserUial  ingre- 
dient  in  this  offense,  unless  efX^pressVy  found  to  exist  by 
the  jury,  the  court  cannot  supply  it  by  infereace  or 
intendment;  the  impUcoition  of  law  being  that  no  such 
purpose  or  design  did  exist,  and  the  merely  finding  evi- 
dence from  which  the  jury  might  have,  with  propriety, 
inferred  intention  or  design^  is  not  sufficient  to  sustain 
the  conviction ;  7  Yerg.  E.,  510,  515 ;  8  Cow.  R,  406, 
414;  2  Modem,  245;  12  Modem,  628;  11  Wheaton;  6 
Con.  U.  S.  E.,  369;  7  Ire.  E., 


Attorney  Generajl,  for  the  State,  argued:  The  statute 
makes  the  offence  to  consist  in  the  "  intent  or  design"  to 
deprive  the  owner  of  his  slave.  The  verdict  states  that 
the  prisoner,  having  been  apprised  of  the  determination 
formed  by  the  slave  to  leave  his  owner,  "  vmdertooh  to 
aid  him  (the  said  slave)  in  procuring  free  papers^^  but 
is  wholly  silent  as  to  the  ^^  intent  or  design"  with  which 
this  aid  was  proffered  to  the  slave. 

tt  is  not  necessary  that  the  jury,  in  rendering  a  spe- 
cial verdict,  should  fixid  the  intent.  If  they  find  a  cer- 
tain state  of  facts  to  exist,  from  which  the  intent  can  be 
legcXlg  inferred  as  a  conclusion  of  law,  it  is  sufficient  to 
authorize  judgment. 

Although  tke  legiskture  has  used  the  language  employ- 
ed in  l^is  statute,  I  take  it  that  the  iTitent  is  not  a  more 
important  element  in  this,  than  it  is  in  every  other 
offense.  K  a  party  clandestinely  take  the  personal  goods 
of  another,  without  his  consent,  and  convert  them  to  his 
own  use,  the  law  infers  an  intention  on  his  part  to  steal 
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If  one  person  elaj  another  with  a  deadly  weapon,  the 
law  will  imply  an  intention  to  commit  murder.  So  in 
many  other  cases,  some  of  which  are  enumerated  in  1 
Rnss.  Gr.,  48.  The  inteTit  of  one  doing  an  unlawful  act — 
the  gtio  ammo — cannot  be  hncvm;  it  is  within  the  breast 
of  the  party,  and  can  only  be  inferred  from  his  language 
or  his  conduct.  The  law,  in  the  cases  referred  to,  and 
indeed,  in  all  cases,  whether  they  be  civil  or  criminal, 
will  imply  the  purpose,  motive  or  intent  with  which  an 
act  is  done,  from  the  manner  in  which  it  is  done,  and 
the  circumstances  surrounding  it.  Tliis  conclusion  is  a 
oanchmon  qf  Icm^  and  not  of  fact;  and  m  a  criminal 
case  where  the  jury  find  the  facts,  and  devolve  upon  the 
judge  the  duty  of  determining  the  legal  conclusion  from 
the  &ct8,  he  must  do  so;  Short's  case,  7  Yerg. 

Is  the  "intent  or  design,"  in  the  offense  with  which 
the  prisoner  is  changed,  such  an  element  of  the  offense 
as  constitutes  it  a  foct^  to  be  proved  as  other  &cts ;  or 
is  it  but  the  same  ingredient  that  exists  in  every  other 
offense,  and  the  existence  of  which  is  to  be  inferred  from 
a  given  state  of  facts?  K  it  be  the  latter,  then  the  ques- 
tion arises,  do  the  facts  found  by  the  jury  exclude  every 
other  conclusion  than  that  the  design  of  the  prisoner  was 
to  deprive  the  owners  of  their  slave? 

MoKxNNEY,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Maury,  under  the  Act  of  1885,  ch.  58,  §  1.  That  sec- 
tion provides,  that  "If  any  person  or  persons,  whatso- 
ever, shall  directly  or  indirectly  tempt  or  persuade  any 
slave  or  slaves  to  leave  his,  her,  or  their  master,  or  mis- 
tress' service,  with  an  intent  or  design  to  convey  him, 
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her  or  them  out  of  this  State;  or  with  intent  or  design 
to  deprive  the  true  owner  thereof;  or  shall  harbor  or 
conceal  such  slave  or  slaves  for  that  intent  or  purpose, 
such  person  or  pereons  shall,  upon  conviction  thereof 
before  any  tribunal  in  this  State  having  jurisdiction  there- 
of, be  adjudged  guilty  of  felony;  and  shall,  for  every 
such  offense,  be  confined  in  the  public  jail  and  peniten- 
tiary for  a  term  not  less  than  three,  nor  more  than  ten 
years/' 

At  the  May  Term,  1852,  the  jury  foimd  a  special  ver- 
dict in  the  following  words:  "We  find  that  Jesse,  the 
boy  mentioned  in  the  indictment,  is  a  slave,  the  property 
of  the  Duck  river  Slack  Water  Navigation  Company; 
that  said  slave,  Jesse,  formed  the  determination  to  run 
away,  and  escape  permanently  from  his  owners ;  that  this 
determination  on  the  part  of  the  slave,  Jesse,  was  formed 
without  his  being  persuaded  or  enticed  thereto  by  the 
defendant.  The  jury  further  find,  that  Jesse,  the  slave, 
communicated  this  determination  to  the  defendant;  and, 
thereupon,  the  defendant  undertook  to  aid  the  said  slave, 
Jesse,  in  procuring  free  papers,  and  applied  to  a  white 
man  for  the  purpose;  when  the  plot  was  detected.  All 
these  facts  took  place  in  Maury  county,"  &c.  The  jury 
submitted  the  question  of  law  to  the  court,  and  fixed  the 
period  of  confinement  in  the  penitentiary  at  three  years, 
should  the  court  be  of  opinion  that,  upon  the  foregoing 
facts^  the  defendant  was  guilty  of  the  offense  charged  in 
the  indictment. 

The  court  adjudged  that  the  defendant  was  gnilty,  and 
pronounced  judgment  accordmgly;  from  which  he  prose- 
cuted an  appeal  in  error  to  this  court. 

The  question  for  our  determination  is,  are  the  facts 
stated  in  this  verdict  sufiicient   to   constitute   the  offense 
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created  by  the  statute  ?  It  is  laid  down  in  Chitty's  Crim- 
inal Law,  (1  vol.,  643,)  that  a  special  verdict  must  posi 
tively  state  the  facts  themselves,  and  not  merely  the  evi- 
dence adduced  to  prove  them;  and  all  the  circumstances 
constituting  the  offense,  must  be  found,  in  order  to  enable 
the  court  to  give  judgment ;  for  the  court  cannot  supply 
a  defect  in  the  statement  made  by  the  jury  on  the 
record,  by  any  intendment  or  implication  whatsoever ;  see 
also,  2  East  P.  C,  708,  784. 

And  tliis  is  so,  although  the  circumstances  stated 
might  be  sufficient  to  warrant  an  inference  or  presump- 
tion of  the  existence  of  the  matter  omitted.  The  court 
can  deduce  no  conclusion,  by  way  of  intendment  or 
presumption,  fi'om  the  facts  stated  in  the  verdict,  in 
order  to  supply  the  omission  of  a  material  fact  not  sta- 
ted. And  every  matter  essential  to  the  judgment  which 
the  court  is  called  upon  to  pronounce,  not  found  by  the 
jury  in  their  verdict,  must  be  taken  not  to  exist.  From 
these  well  established  principles,  it  is  clear  that  the 
judgment  is  wholly  unsupported  by  the  verdict. 

The  offense  defined  in  the  statute,  consists  in  the 
tempting  or  persuading  a  slave  to  leave  his  master's 
service,  with  the  intent  or  design  to  convey  said  slave 
out  of  this  State;  or  to  deprive  the  true  owner  thereof. 
It  is  the  existence  of  such  criminal  "intent  or  design," 
that  constitutes  the  act  of  tempting  or  persuading,  an 
offense.  It  is  the  chief  ingredient  of  the  offense,  and 
must  be  averred  and  proved  in  order  to  support  a  con- 
viction under  the  statute. 

In  this  verdict,  there  is  no  finding  of  the  fact  of 
such  an  intent  or  design.  This  was  a  singular  omis- 
sion on  the  part  of  the  jury,  as  the  acts  of  the  defen- 
dant,  as  stated  in  the  verdict,    furnish    at    least  ample 
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prima  facie  evidence  of  the  criminal  intent  made  neces- 
sary by  the  statute  to  constitate  the  offense.  But  this 
fatal  omission  cannot  be  supplied  by  the  court  The 
tresult  is,  that  the  judgment  rendered  in  the  verdict 
must  be  set  aside  as  wholly  unwarranted.  But,  in  doing 
this,  the  question  remains  to  be  considered,  what  judg- 
ment ought  to  be  given  here?  Whether  a  judgment 
of  discharge,  or  whether  a  judgment  setting  aside  the 
verdict  as  a  nullity,  and  remanding  the  defendant  for 
another  trial.  It  appears,  in  the  practice  of  the  Eng- 
lish courts,  that  where  a  special  verdict  in  a  criminal 
case  is  so  imperfect  that  no  judgment  can  be  given 
on  it,  but,  still,  from  the  facts  found  therein,  it  suffi- 
ciently appears  that  the  defendant  has  been  guilty  of 
the  crime  charged,  the  court  may,  in  rmsdemea/norsy 
award  a  venire  fadus  de  novo.  But  it  seems  doubtful 
whether  this  can,  or  ought  to  be  done  in  feUmies  of 
the  high  grade.  And  it  is  said  that  a  judgment  of 
discharge,  by  reason  of  an  imperfect  special  verdict, 
will  be  no  bar  to  another  prosecution  for  the  same 
felony ;  1  Chitty's  Cr.,  §  646  ;  Com.  Dig.  Indict.  N. 

This  question  was  not  noticed  in  the  discussion  of 
the  case  at  the  bar,  and,  therefore,  we  will  not  at  pres- 
ent commit  ourselves  upon  it.  In  the  present  case,  we 
simply  hold  that  no  judgment  can  be  given  against  the 
prisoner,  on  the  special  verdict;  and,  consequently,  the 
judgment  of  the  circuit  court  will  be  reversed,  and  the 
prisoner  be  discharged  from  this  prosecution,  leaving 
open  for  future  adjudication,  if  necessary,  the  question, 
whether  or  not  this  judgment  will  constitute  a  bar  to 
another  prosecution  for  the  same  identical  offense. 

Judgment  reversed. 
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Wynne's  iMse  et  als.  vs.  Wynne. 

Dkyisz.  After  ae^red  landi.  Act  of  1842,  eh,  169,  §  4.  Tlic  act  of  1842, 
ch.  169,  §  4,  applies  as  well  to  wills  made  before  the  passage  of  the  act,  if  the 
testator  were  Uriog  at  the  time  of  its  passage,  as  to  wills  to  be  made  after- 
wards. 

Constitutional  Laws.  Eetroepective  lawt.  The  act  of  1842,  ch.  169,  §  4, 
though  it  be  construed  as  applicable  to  wills  made  before  its  passage  (the  tes- 
tator being  alive  at  the  time  of  itt  passage)  is  not  in  conflict  with  the  declara- 
tion of  rights,  Art.  I,  g  20. 

GossTRUCTioii  OF  WRITINGS.  Will.  Ad  of  1842,  eh.  169,  §  4.  The  testator 
made  the  foUowing  derise,  "I  gire  to  my  much  beloved  wife,  tfartha  Wynne, 
all  the  balance  of  my  property,  both  real  and  personal,  to  have  and  to  hold  to 
her  own  benefit,  to  the  exclusion  of  all  others.**  Held  that  it  was  clearly  the 
intention  of  the  testator  that  all  real  property  held  by  him  at  his  death, 
whether  acquired  before  or  after  the  date  of  his  will,  should  pass  to  his  wife, 
and  that  under  the  act  of  1842,  ch.  169,  §  4,  lands  acquired  after  the  date  of 
the  win  did  so  pass. 

This  was  an  action  of  ejectment  commenced  in  the 
circuit  conrt  of  Davidson  county.  At  the  September 
Term,  1861,  Maney,  Judge,  presiding,  there  was  judgment 
for  the  defendant,  and  the  plaintiffs  appealed  in  error. 

Meigs  and  Stokbs,  for  plaintiff  in  error. 

Tbimble,  F.  B.  Fogo,  Cabcthebs  and  E.  II.  Ewino,  for 
defendant  in  error. 

Houston,  Special  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  for  two  pieces  of  land 
in  Davidson  county,  near  the  city  of  Nashville.  The 
lessora  of  the  plaintiff  claim  the  land  as  the  heirs  at 
law  of  Albert  H.  Wynne,  deceased,  being  his  nephews. 
and  neices;  and  the  defendant,  his  widow,  claims  the 
land  as  devisee  under  his  will.  Tlie  will  bears  date  the 
8d  of  October,  1830,  and  the  testator  died  in  June,  1849. 
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After  his  death,  the  will  was  found  among  his  valuable 
papers,  all  in  his  own  handwriting,  signed  by  him,  but 
unattested  by  witnesses.  He  had  been  married  to  liis 
wife  many  years  and  had  no  children.  At  the  date  of 
the  will,  he  had  a  large  personal  estate  and  but  little 
real  estate.  He  purchased  the  property  in  controversy 
after  the  year  1830,  together  with  a  large  property  real 
in  Mississippi.  The  property  sued  for,  is  the  late  resi- 
dence of  the  testator  and  a  lot  adjoining  it  or  near  to 
it,  and  is  worth  eight  or  ten  thousand  dollars.  The  will 
is  in  few  words  and  after  providing  for  the  payment  of 
his  debts  by  the  first  clause,  he  declares,  ^'Item  2d.  I 
give  to  my  much  beloved  wife,  Micha  Wynne,  all  the 
balance  of  my  property,  both  real  and  personal,  to  have 
and  to  hold  to  her  own  benefit,  to  the  exclusion  of  all 
others."  He  then  appoints  his  wife  sole  executrix,  un- 
less she  should  wish  some  other  person  to  join  her, 
expressing  a  wish  that  no  security  be  required  of  her, 
unless  some  other  person  should  join  her. 

Several  questions  have  been  raised  in  the  argument 
and  elaborately  discussed,  but  fi-om  the  view  we  have 
taken  of  the  case,  we  deem  it  unnecessary  to  notice 
all  the  questions  raised.  The  first  section  of  the  act 
of  1842,  ch.  169,  prescribes  the  mode  of  descent,  where 
any  person  shall  die  intestate,  and  having  no  issue  or 
brothers  or  sisters,  or  issue  of  brothers  or  sisters.  The 
second  section  provides  that  when  an  estate  is  vested 
by  descent,  it  shall  not  be  divested  by  the  birth  of  a 
child;  unless  such  child  shall  be  bom  within  ten  calen- 
dar months  next  after  the  death  of  the  intestate. 

The  third  section  provides,  that  when  any  person  to 
whom  any  estate  shall  be  devised,  shall  die  before  tlie 
death   of  the  testator,  leaving  issue  living  at  the  testa- 
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tor's  death,  such  devise  shall  not  lapse,  but  shall  vest 
in  the  issue  of  the  deceased  devisee. 

The  fourth  section  of  the  act  is  in  these  words,  "  That 
any  estate,  right  or  interest  in  lands  acquired  by  a 
testator,  after  making  of  his  will,  and  of  which  he  died 
seized  or  possessed  as  aforesaid,  shall  pass  thereby  in 
like  manner  ae  if  owned  by  him  at  the  making  of  the 
wiU,  if  such  clearly  appear  by  the  will  to  have  been 
the  testator's  intention." 

The  first  question  raised  is,  doth  this  fourth  section 
apply  to  wills  made  before  its  passage,  when  the  tes- 
tator lived  until  after  its  passage?  In  other  words, 
does  it  apply  to  the  will  of  Albert  H.  Wynne?  It  is 
well  known,  that  before  the  passage  of  this  act,  land 
acquired  after  the  making  of  a  will,  did  not  pass 
thereby  in  this  State,  however  clear  the  intention  of 
the  testator  might  be,  that  it  should  so  pass.  The 
reason  of  this  rule  was,  that  a  devise  is  in  the  nature 
of  a  conveyance  or  an  appointment  of  a  particular 
estate;  and  therefore  lands  purchased  after  the  execu- 
tion of  the  will,  did  not  pass  by  it;  4  Kent,  510. 

This  was  a  stem  and  inflexible  rule,  in  many  cases 
operating  hardly,  by  wholly  defeating  the  clear  and 
unequivocally  expressed  wish  of  the  testator;  and  the 
object  of  the  statute  was  to  abolish  this  harsh  rule  and 
to  permit  testators  to  pass  all  their  real  estate  by  will, 
as  well  future  acquisitions,  as  lands  then  owned,  if  such 
appeared  to  be  the  intention,  placing  the  devise  bf 
real  estate  on  a  footing,  as  nigh  as  might  be,  with  a 
will  of  personalty,  to  pass  according  to  the  apparent 
intent  of  the  testator. 

There  is  nothing  in  the  language  of  the  act,  restrict- 
ing its  operation  to  wills  made  after  its  passage.      On 
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the  contraiy,  the  terms  of  the  act  are  general,  and  broad 
enough,  it  seems  to  us,  to  apply  to  all  estates  in  lands, 
acquired  as  well  after,  as  before  the  execution  of  the 
will.  ^'Any  estate,  right,  or  interest  in  lands  acquired 
by  a  testator,  after  making  of  his  will,  and  of  which 
he  died,  siezed,  or  possessed,  as  aforesaid,  shall  pass  there- 
by," &c.  This  is  comprehensive  without  a  restriction,  or 
seeming  restriction,  as  to  the  date*  of  the  wilL  And  the 
fifth  section  of  the  act,  would  seem  to  strengthen  this 
view  of  the  question.  It  provides,  ^^that  nothing  herein 
contained  shall  be  so  construed  as  to  operate  upon,  or 
affect  in  any  manner,  or  apply  to  the  estate  of  any  per- 
son or  persons  whatsoever,  who  have  died  previous  to 
the  passage  of  this  act."  By  excluding,  in  such  express 
terms,  from  the  operation  of  the  act,  the  estate  of  per- 
sons who  have  died  before  its  passage,  the  section  very 
strongly  indicates  the  intention  of  the  legislature,  to 
include,  in  the  fourth  section,  the  estates  of  all  persons 
who  are  living  at  the  date  of  the  passage  of  the  act; 
and  we  are  of  opinion,  that  such  was  the  intention  of 
the  legislature,  and  that  the  fourth  section  does  apply 
to  Albert  H.  Wynne's  will,  and  to  tiie  property  in  con- 
troversy. And  we  are  the  better  satisfied  with  this 
view  of  the  question,  by  the  fact,  that  this  act  has 
received  the  same  construction  by  the  courts  of  Massa- 
chusetts. The  fourth  section  of  our  act  is  identical  with 
tlie  act  of  Massachusetts  upon  the  same  subject,  except- 
ing the  word,  "manifesfly,"  which  appears  in  the  Mas- 
sachusetts act  and  not  in  ours.  That  act  has  been  con- 
strued by  the  supreme  judicial  court  of  Massachusetts, 
to  apply  to  wills  made  before  its  passage,  as  well  as 
to  wills  made  afterwards;  Oushing  et  als.  vs.  Aylwin. 
12  Met.,  169;  Pray  vs.  Waierston,  12  Met, 
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It  is  true,  that  the  act  of  North  CaroUua,  upon  this 
subject,  has  received  a  different  construction  by  the 
supreme  court  of  that  State.  But  it  does  not  appear, 
that  the  act  of  North  Carolina  contains  any  such  pro- 
vision as  that  contained  in  th^  fifth  section  of  our  act. 
And  moreover,  the  terms  of  the  North  Carolina  act, 
as  the  court  there  says,  clearly  make  it  operate  pros- 
pectively, only.  They  are,  "that  it  shall  be  lawful  for 
any  testator,''  &c.;  and  "that  the  power  hereby  given 
ithaU  extendj^  &c. ;  Battle  vs.  Speightj  9  Ire.,  28&. 

2.  But  it  is  further  insisted,  that  if  the  act  of  1842, 
ch.  169,  §  4,  in  terms,  applies  to  wiUs  made  before  its 
passage,  and  the  legislature  intended  that  it  should  so 
operate,  it  is  inoperative  and  void,  because  in  direct 
conflict  with  our  Declaration  of  Eights,  article  1,  §  20; 
which  declares,  "  that  no  retrospective  law,  or  law  impair- 
ing the  obligation  of  contracts,  shall  be  made.''  If  this 
is  true,  then,  of  course,  there  is  an  end  of  the  question, 
so  far  as  the  act  of  1842  is  concerned.  It  is  true,  that 
taking  the  provision  in  its  literal  terms,  the  act  of  1842, 
and  all  other  legislation  having  in  view  past  transactions 
of  whatever  nature  or  character,  would  be  in  conflict 
with  it.  But  taking  it  in  its  limited  and  restricted  sig- 
nification, as  defined  by  our  courts  of  justice,  and  there 
are  many  cases  of  retrospective  legislation  that  are  not 
prohibited.  But  is  the  act  of  1842  one  of  the  cases  not 
prohibited  by  it?  This  section  of  the  Bill  of  Bights  has 
been  so  often  directly  and  indirectly  before  the  courts, 
and  has  received  such  a  uniform  legal  construction,  that 
we  do  not  feel  authorized,  were  we  so  inclined,  to  depart 
from  it. 

We  understand  that  construction  to  be,  that  retrospec- 
tive laws  may  be  made   where   they   do   not  impair  the 
27 
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obligation  of  contracts,  or  divest  or  impair  vested  rights. 
And  hence,  the  legislature  may  make  laws  for  the  exten- 
uation or  mitigation  of  offences,  for  repealing  former 
laws ;  for  the  enforcement  of  contracts  already  made ;  or 
to  make  a  paper  authenticated  according  to  its  directions, 
evidence,  though  not  evidence  before;  laws  affecting  the 
authentication  and  solemnities  of  contracts;  laws  giving 
ftirther  time  for  the  registration  of  deeds ;  laws  validating 
deeds,  and  the  defective  probate  of  deeds ;  laws  providing 
for  the  payment  of  the  officers  and  agents  of  the  State  for 
services  already  performed ;  laws  providing  new  and  addi- 
tional remedies  for  a  just  right  already  in  being;  laws 
modifying  or  changing  remedies,  and  all  other  strictly 
remedial  laws;  and  there  are  many  other  laws  that  are 
retrospective,  according  to  the  letter,  yet  not  prohibited 
by  the  Bill  of  Rights;  1  Meigs'  Dig.,  305-6. 

In  the  case  of  Townaend  vs.  Townsend^  Peck.  R,  121, 
speaking  of  the  20th  section  of  the  biU  of  rights,  the 
court  says  ^'  that  the  whole  clause  and  both  sent^ices 
taken  together,  mean  that  no  retrospective  law  which 
impairs  the  obligation  of  contracts,  or  any  other  law 
which  impairs  their  obligation,  shall  be  made." 

In  many  other  cases,  a  retrospective  law  is  defined  to 
be  a  law  infringing  or  divesting  vested  rights.  A  retros- 
pective statute,  affecting  or  changing  vested  rights,  is 
generally  considered  in  this  country  as  founded  on  uncon- 
stitutional principles,  and  consequently  inoperative  and 
void.  But  this  doctrine  is  not  understood  to  apply  to 
remedial  statutes,  which  may  be  of  a  retrospective  nature, 
provided  they  do  not  impair  contracts  or  disturb  absolute 
vested  rights,  and  only  go  to  confirm  rights  already  exist- 
ing and  in  furtherance  of  the  remedy,  by  curing  defects 
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and  adding  to  the  means  of  enforcing  existing  obliga- 
tions; 1  Kent.,  466. 

We  are  satisfied  with  the  principle  above  stated;  for 
there  are  necessarily  cases,  almost  without  number,  con- 
stantly arising  under  our  system  of  government,  that 
require  the  passage  of  laws  in  reference  to  past  transac- 
tions; not  for  the  purpose  of  infringing  rights,  but  to  pro- 
tect them  from  loss  or  injury;  and  we  are  not  aware  of 
any  case  in  which  it  has  been  held  that  a  retrospective 
law,  simply  because  retrospective  in  terms,  is  unconstitu- 
tional and  void ;  they  have  been  so  held,  as  connected 
with  rights  and  obligations,  where  they  affect  or  change 
Tested  rights,  or  impair  the  obligation  of  contracts. 

It  is  true,  that  it  has  been  said,  by  high  authority, 
that  Tetrospective  laws  are  generally  unjust,  and  neither 
accord  with  sound  legislation  nor  the  fundamental  prin- 
ciples of  Ae  social  compact ;  Story  on  tlie  Const.,  §  1392. 
But  tins  cannot,  justly,  be  predicated  of  such  retrospective 
laws  as  are  sanctioned  by  our  courts.  It  may  be  said, 
that  to  open  llie  door  to  the  passage  of  any  retrospective 
laws,  is  to  open  it  to  the  passage  of  all  such  laws,  and 
to  an  abuse  of  legislation  on  the  subject ;  but  ihis  may 
be  said  of  all  legislation  on  any  subject.  Our  courts  are 
the  judges  of  the  powers  of  the  legislature,  and  are 
open  to  correct  the  abuses  of  these  powers,  and  to  guard 
gainst  unconstitutional  legislation ;  and  as  we  must  neces- 
sarily have  retrospective  laws,  and  as  many  such  are 
•wise  and  proper,  it  is  for  the  courts  to  judge,  whether 
rights  are  divested,  or  contracts  impaired  by  them,  and 
HO  to  declare  the  law. 

Now,  with  this  understanding  of  tlie  meaning  of  the 
bill  of  rights,  as  above  stated,  what  is  the  character  of 
the  act  of  1842,  ch.  169,  §  4?    It  cannot  be  denied,  that 
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it  materially  changes  the  character  and  effect  of  the  will 
iu  question,  from  what  it  would  have  had,  if  the  statute 
had  not  been  passed. 

Its  construction  is  different  from  what  it  would  otherwise 
have  been.    It  could  not  have  passed  after-acquired  real 
estate,  but  now  it  may.    It  could  not  have  been  availa- 
ble, in  the  hands  of  defendant,  as  evidence   of  her  title 
to  the  property  in  controversy ;  but  now  it  may  be.    But. 
this  is  all  that  can   be   said  of  the  act  of  1842;  and  is 
this  sufficient?    If  this  difference  of  character  and  effect, 
produced   a  like   difference   or  change  of  vested  rights 
under  it  and  by  virtue  of  it ;  then,  we  would  say  that  it 
comes  within  the  prohibition,  and  would  be  inoperative. 
But  is  this  so?     Is  any  contract  impaired,   or  right  in- 
fringed  or  divested?     It  seems  to  us,  most  clearly,  that 
such   is  not   its   effect.     The  law  merely  acts  upon  a 
paper  which  does  not  arise   in  contract,  or  vest  rights  or 
create  obligations.     It  creates  or  establishes  a  new  rule 
of  law  as  to  the   paper  and  its   subject  matter,   to  the 
injury  of  no  person  whatever.    Although  as  to  form,  the 
will  was  perfect  in  October,  1830,  still  it  is  ambulatory 
until  the  death  of  the  testator ;  it  is  to  be  his  will  at  his 
death,  or  not,  as  he   may  see  proper  to   determine.     It 
vests  no  rights.     It  imposes  no  obligation.     It  is,  vir- 
tually, a  blank,  until  the  death  of  the  testator.    It  does 
not  abridge  his  rights,   but  rather  enlarges  them.     It 
enables  him  to  do,  what  before,  he  could  not  do,  how- 
ever strong  may  have  been  his  wish  or  intention,  and 
however  clear  it  might  have  appeared  on  the  £eu^  of  hL^^ 
will.    We  think  the  control  of  the  whole  subject  of  wills, 
and  the  transmission  of  property  by  will,  is  under  the 
control  of  the  legislature;  and  if  the  act  had  said  that 
no  estate,  right,  or  interest  in  lands,  shall  hereafter  pass 
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by  will,  would  any  of  the  land  of  Albert  H.  Wynne 
have  passed  to  the  defendant,  by  virtue  of  his  will  ? 
We  cannot  conceive  upon  what  principle  it  would  have 
so  done,  under  our  decision  on  the  subject  of  retro- 
spective laws ;  and  the  principle  is  the  same  in  the  case 
supposed,  and  in  this  case;  and  we  think  that  the  act 
of  1842,  ch.  169,  §  4,  is  not  in  conflict  with  the  20th 
section  of  the  bill  of  rights. 

3.  But  it  is  insisted  that  if  the  act  of  1842  applies 
to  this  case,  and  is  not  inoperative  and  void,  it  does 
not  clearly  appear  by  the  will  to  have  been  the  tes- 
tator's intention  that  his  after-acquired  real  estate  should 
pass  thereby. 

The  testator  says,  "I  give  to  my  much  beloved  wife, 
Micha  Wynne,  all  the  balance  of  my  property,  both 
real  and  personal,  to  have  and  to  hold  to  her  own 
benefit,  to  the  exclusion  of  all  others."  Now,  does  it 
appear  by  this  will,  that  he  intended  to  give  to  his  wife 
his  after-acquired  real  estate  ?  It  is  not  necessary  that  he 
should  have  made  an  express  declaration  in  so  many 
words,  that  he  so  intended.  It  is  sufficient,  if,  taking 
the  whole  wiU  together,  such  intention  clearly  or  satis- 
factorily appears.  There  is  a  clear  intention  on  the  part 
of  the  testator,  not  to  die  intestate  as  to  any  of  his 
property,  and  an  equally  clear  intent  that  his  wife  should 
have  all  his  estate ;  and  not  satisfied  with  an  express 
declaration  to  this  effect,  and  to  make  his  intention,  if 
possible,  more  manifest,  he  adds,  that  she  is  to  have  it 
"to  the  exclusion  of  all  others,"  and  we  think  that  his 
intention  to  give  his  future  as  well  as  his  present  estate, 
reasonably  and  satisfactorily  appears  by  the  will.  He 
could  not  have  well  used  stronger  language,  showing  this 
intent,  unless  he  had  declared,  in   express  terms,  that  all 
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his  estate  owned  at  his  deatli,  should  go  to  his  wife. 
And  we  are  strengthened  in  our  conclusion,  hy  the  fact 
that  it  has  been  frequently  so  held  by  the  supreme  court 
of  Massachusetts,  upon  similar  words  in  a  will,  under 
their  statute ;  Gushing  vs.  Aylwin^  12  Met.,  169 ;  Pray 
vs.  Waterson^  12  Met,  262;  Fay  vs.  Fay^  1  Cush.,  93; 
WincJieater  vs.  Foster^  3  Cush.,   366. 

In  1  Jarman  on  Wills,  page  285,  it  is  laid  down  that, 
imder  the  old  law,  where  a  testator  made  a  general  gift 
of  his  real  and  personal  estate,  he  was  considered  as 
meaning  to  dispose  of  these  respective  portions  of  his 
property  to  the  full  extent  of  his  capacity;  and  accord- 
ingly such  a  gift,  in  regard  to  real  estate,  was  read  as  a 
gift  of  the  property  belonging  to  the  testator  at  the  time 
of  the  execution  of  his  will,  (he  being  incapable  of  de- 
vising any  other,)  and  as  to  personalty,  as  a  disposition 
of  what  he  might  happen  to  possess  at  the  period  of 
his  decease. 

Thus,  we  see  the  reason  why  a  general  bequest  of 
personalty  was  considered  as  a  bequest  of  all  die  pro- 
perty of  that  kind,  of  which  the  testator  might  die  pos- 
sessed. It  was  so  heldy  because,  by  such  general  gift, 
it  was  considered  that  such  was  the  intention,  upon  the 
face  of  the  will;  and  there  being  no  want  of  power, 
such  intention  would  be  carried  out.  He  was  considered 
as  intending  to  dispose  of  such  property  to  the  full 
extent  of  his  power.  And  so,  a  general  devise  of  real 
estate,  indicated  the  same  intention;  but  not  having 
power  to  devise  after-acquired  real  estate,  bj  a  general 
devise,  it  would  not  pass  by  such  clause  for  that  reason, 
and  not  because  the  intention  so  to  devise  did  not  appear 
by  the  will.  The  intention  in  each  case,  manifested  by 
a  general  gift,  was  the  same,  and  it  could  be  carried  out 
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in  one  case,  and  in  the  other  it  could  not.  But  now 
the  statute  comes  and  gives  the  testator  power  to  devise 
after-acquired  realty ;  and  his  intention,  as  manifested  by 
a  general  gift,  will  be  carried  out. 

From  the  view  we  have  taken  of  the  act  of  1842,  it 
will  not  be  necessary  to  decide  the  questions,  as  to 
whether  publication  and  re-publication  apply  as  to 
holographic  wills;  or,  if  they  do,  whether  there  can  be 
parol  re-publication  of  such  will ;  and  if  so,  whether  there 
was  such  re-publication  in  this  case.  And  as  the  charge 
of  the  circuit  judge  does  not  materially  vary  from  the 
view  we  have  taken  of  the  case,  we  affirm  the  judgment 
of  the  court  below. 
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Eaqsdale  vs.  The  State. 

SviiMART  PROCEKDIRO.  A  motion  of  cUrk  of  the  eireuit  court.  JudgjnerU.  The 
proceeding,  under  the  statutee,  against  a  derk  for  failing  to  prodnce  the  proper 
receipts  for  the  county  and  state  revenue,  by  him  collected  as  derk,  is  sam- 
mary  in  its  character,  and  hence  the  jadgment  in  such  case,  must  assame,  in 
itself,  the  existence  of  a  state  of  facts  which  render  it  legal  and  proper,  in  view 
of  the  statutes,  to  remove  the  derk  from  office. 

Same.  Same.  Same.  The  facts  which  must  appear  m  the  judgment,  remoiing 
a  clerk  for  failing  to  produce  his  reyeaue  receipts,  are,  that  he  was  derk  of  the 
court  during  the  year  or  the  term  for  which  it  is  alleged  he  was  in  de&ult;  that 
it  was  moved  before  the  court  that  he  produce  his  receipts  as  directed  by  the 
statutes,  and  that  he  failed  to  do  so. 

Same.  Same,  Appeal.  An  appeal,  in  the  natare  of  a  writ  of  error  cannot  be 
taken  from  the  Judgment  of  the  circuit  court,  removing  the  derit  of  that  court 
for  failing  to  produce  his  revenue  receipts,  as  required  by  the  statutes,  as  the 
proceeding  in  such  case  cannot  be  considered  as  a  tuit  and  judgment^  in  the 
sense  of  the  statute  giving  the  appeal  in  error. 

Same.  Saime.  Writ  af  error.  Practice.  K  the  d9ik  of  the  drcnit  court  be 
improperly  removed  from  his  office  by  the  judgment  of  that  court  for  an  alleged 
failure  to  produce  his  revenue  receipts,  his  remedy  is,  either  by  Kmandamtii  to 
be  restored  to  his  office,  or  by  writ  of  error,  to  have  the  proceeding  revised 
and  reversed. 

This  was  a  proceeding  in  the  circuit  court  of  Coflfee 
county,  88  stated  in  the  opinion.  At  the  January  Term, 
1853,  Mabchbanks,  Judge,  presiding,  the  judgment  was 
rendered,  from  which  the  defendant  appealed  in  error. 

HicKEBSON,  for  plaintiflf,  argued,  that  the  judgment  did 
not  sufficiently  show,  as  it  should,  the  grounds  of  tlie 
removal  of  the  clerk,  and  proceeded:  It  may  be  said 
that  the  cause  is  improperly  here;  that  an  appeal  does 
not  lie  to  this  court,  in  such  case.  This  question  was 
also  made  in  Sevier's  case,  and  there  it  is  expressh 
decided  by  all  the  court,  that  a  writ  of  error  will  lie; 
and  it  will  not,  of  course,  be  contended  that  an  appeal 
will  not  lie  when  a  writ  of  error  would.  Since  that 
decision,  there  has  been  no  legislation  restricting  the 
right  of  appeal;  but  on  the  contrary,  the  tendency  has 
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been  to  enlarge  and  extend  the  right;  to  have  cases 
tried  in  this  court  upon  the  merits.  But,  there  can  be 
no  doubt  of  this  right ;  it  is,  as  above  stated,  expressly 
given  by  the  act  of  1801.  Again,  it  is  expressly  declared 
by  the  act  of  1811,  that  a  party  to  any  suit  shall  have 
the  right  of  appeal;  and  surely  this  is  a  suit  This 
court  has  always  entertained  appeals  in  cases  of  motions 
against  sheriffs,  constables,  &c. ;  and  so  far  as  I  know, 
the  right  has  not  before  been  questioned.  In  fact,  I 
know  of  no  case  in  which  a  party  has  not  the  right 
to  an  appeal,  except  in  the  solitary  case  of  contempt, 
and  the  reasons  for  this  are  most  obvious,  and  are  fully 
stated  in  Martin's  case,  5  Yerger. 

Attobney  General,   for  the  State. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  motion  against  the  clerk  of  the  circuit  court 
of  Coffee.  At  January  Term,  1853,  of  said  court,  the 
attorney  general  moved  the  court  that  the  clerk  thereof 
produce  his  proper  receipts  for  the  county  and  State 
revenue  by  him  collected,  as  clerk,  during  the  revenue 
year  that  ended  the  first  ^of  September  last.  The  court, 
ordered  the  same  to  be  produced,  and  the  clerk  failing 
to  produce  said  receipts,  or  to  account  in  any  legal 
manner  for  their  non-production,  if  indeed,  there  be  any 
legal  excuse  in  such  case;  the  court  thereon  removed 
the  said  clerk  from  his  office,  and  appointed  William 
Blanton  clerk,  pro  tempore^  of  said  court,  and  duly  in- 
ducted him  into  said  office. 

From  the  judgment  and  proceeding  of  the  court  in 
this  behalf  removing  the  said  Bagsdale,  and  appointing 


418  NASHVILLE: 

[Bagsdale  v«.  The  Stote.] 

the  Bald  Blanton  to  take  his  office,  the  said  Ri^sdale 
prayed  an  appeal,  in  the  nature  of  a  writ  of  error, 
which  was  granted  to  him ;  he  having  entered  into  bond 
with  sureties,  payable  to  the  State,  with  the  usual  condi- 
tions to  prosecute  the  appeal.  The  court  thereon  ordered 
that  the  appointment  of  Blanton,  as  clerk  of  said  court, 
be  suspended,  and  that  it  abide  such  judgment  as  this 
court  may  give  in  the  premises. 

The  counsel  for  the  clerk  insists  that  the  judgment  of 
reversal  is  erroneous,  because  it  does  not  assume  and  state 
tlie  facts  necessary  to  a  valid    judgment  in  such  case. 

On  the  contrary,  the  Attorney  General  for  the  State 
•contends  that  the  judgment  is  valid;  and,  second^  that 
tlie  appeal  in  error^  is  not  the  proper  mode  of  bringing 
the  case  in  review  before  this  court. 

The  action  of  the  court,  in  a  case  like  this,  is  author- 
ised and  made  a  peremptory  duty  by  the  acts  of  1835, 
ch.  56,  and  1842,   ch.   147. 

But  as  the  proceeding  is  summary  and  highly  penal 
in  its  nature,  it  is  a  well  settled  doctrine  of  the  court, 
that  the  judgment  must  assume  in  itself,  the  existence 
of  a  state  of  facts,  which  render  it  legal  and  proper, 
in  view  of  the  statute,  to  remove  the  clerk  from  office. 
Tliey  are  few  and  simple.  It  must  appear  that  he  wm 
clerk  of  the  court,  during  the  year,  or  the  term  for 
which  it  is  alleged  that  he  is  in  default.  Second,  that 
it  was  moved  before  the  court  that  he  produce  hifl 
revenue  receipts,  as  directed  by  said  statutes,  and  as 
was  done  in  the  present  case,  and  failed  to  produce  ike 
same.  From  these  premises,  a  judgment  that  the  clerk 
has  forfeited  his  office,  and  that  he  be  removed  there- 
from, is  a  proper  and  legal  conclusion.  Li  the  present 
case,  it  is  not  stated  or  assumed  in  the  judgment,  that 
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said  Ragfidale  was  clerk  of  said  court  for  the  revenue 
year  ending  the  first  of  September  last,  that  being  the 
period  for  which  he  was  required  to  produce  his  revenue 
receipts.  For  this  omission  the  judgment  is  defective 
and  erroneous.  K  he  were  the  clerk  during  the  period 
referred  to  or  for  a  part  thereof,  he  was  not  liable  to 
produce  the  revenue  receipts,  which  were  demanded  of 
him^  and  their  non-production  was  no  forfeiture  of  his 
office.  K  we  could  look  out  of  the  judgment,  as  we 
cannot,  there  is  nothing  in  the  record  showing  the  date 
of  his  appointment.  It  is  only  said  that  he  was  absent 
in  the  south,  and  that  a  deputy  was  performing  the 
duties  of  his  office.  This,  however,  is  immaterial  to  the 
legal  question  before  stated.  The  judgment  in  a  sum- 
mary proceeding,  as  ill  is  is,  must  be  perfect  in  itself, 
and  cannot  be  aided  by  extrinsic  proof.  The  same 
doctrine  was  held  in  Gwm^  vs.  Carroll^  7  Ter.  Rep., 
366,  which  was  a  motion  against  a  clerk. 

In  reference  to  the  question  of  practice,  we  are  of 
opinion  that  the  appeal  in  the  nature  of  a  writ  of 
error,  will  not  lie  in  a  case  like  this.  Tlie  writ  of 
error  is  the  proper  practice.  The  act  of  1811,  ch.  72, 
§  11,  provides  that  "when  either  party  in  any  suit, 
which  may  be  depending  in '  any  of  the  circuit  courts, 
shall  be  dissatisfied  with  the  judgment  of  such  cpurt, 
or  shall  be  of  opinion  that  there  is  error  in  the  record 
of  the  proceedings  in  such  suit,"  he  may  pray  an 
appeal  in  the  nature  of  a  writ  of  error,  to  the  supreme 
court.  In  Thomasofh  vs.  Kerchmal^  10  Humph.  Rep., 
324,  it  was  held,  that  "  the  appeal  in  the  nature  of  a 
writ  of  error,  given  by  our  acts  of  1811,  ch.  72,  §  11, 
and  1813,  ch.  78,  §  2,  is  intended  io  operate  as  a  writ 
of  error  and    supersedeas,  at    common    law  would    do. 
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The  appeal  in  error  suspends  the  judgment  of  the  circuit 
court,   but    does    not    abrogate    that    judgment,  until  a 
judgment  be  pronounced  in  the  supreme  court."     This 
we  consider  a  true  exposition  of  the  law  on  this  subject. 
But  we  think  that  the  action  and  order   of  the  court, 
removing  its  clerk  for  any   legal    cause,    and   appointing 
another  in  his  stead,    cannot  be   considered   a  mU  and 
judgment^  in  the  sense  of  the  statute   giving   the   appeal 
in  error.     It  is  more  in   the   nature   of  a   proceeding  in 
contempt,  from  which  no  appeal  will  lie.     The  power  of 
a  court  to  remove  its  clerk  for  legal  and  sufficient  cause, 
of  which,  in  the  first  instance,  it  is  to   be    the  judge,  is 
to  be  considered  as  absolute  and  peremptory.    It  is  indis- 
pensable to  the  proper  and  efficient  administration  of  the 
business  of  the  court.      If  the  court  err,  in  the  exercise 
of  this  inherent  and  necessary   power,    the    clerk  is  not 
without  remedy.     He  is  entitled   to   a  mandamus  to  be 
restored  to  his  office,  or  to  a  writ   of  error,  to  cause  the 
proceedings    to   be   revised   and   reversed,    if    erroneous. 
The  writ  of  error  will  lie  at  the  common  law,  independ- 
ent of  the  statute,  to  revise  the  proceeding ;  it  being  the 
final  order  and  judgment  of  a  court  of  record,   proceed- 
ing according  to  the  course  of  the  common  law.    If  the 
appeal  in  error  were  allowed,  it  would  have  the  effect  to 
suspend  the  judgment  of  removal,  and  continue  the  clerk 
in  office,  pending  the  appeal.    He  may  have  been  remo- 
ved as  a  public  defaulter,   or  for   other   odious   and  fla- 
grant cause  that  would  render  it  still  more  inconvenient 
and  prejudicial  to  the  public  interest,  that   he  be  contin- 
ued in  office ;   yet,  if  the  appeal  will  lie,  he  may,  at  his 
own  option,  suspend  the  judgment,  and  continue  in  office 
until  the  appeal  in  error  be   determined,    and   the  court 
be  powerless  to   rid   itself  of  the  incumbrance.     Such  a 
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practice  cannot  be  tolerated,  unless  it  were  expressly 
declared  by  statute.  The  appeal  in  error  will  lie  only 
where  it  is  given  by  the  statute;  and  we  are  satisfied, 
as  before  stated,  that  a  case  lite  this  is  not  witliiu 
either  the  letter  or  intendment  of  the  statutes  which 
fr\\e  the  appeal  in  error. 

The  order  and  judgment  of  the  court,  removing  its 
clerk,  are  absolute  and  eflfectual.  The  ofBce  becomes 
thereby  vacated,  and  it  is  competent  for  the  courts  to 
fill  it  by  a  pro  tempore  appointment,  as  directed  by  the 
statute. 

It  results,  from  this  view  of  the  case,  that  the  appeal 
in  error  waa  improperly  allowed,  and  that  it  confers 
upon  tliis  court  no  jurisdiction  of  the  cause.  It  will 
therefore,  as  an  appeal  in  error,  be  dismissed  from  the 
docket.  But  the  party  is  entitled,  as  a  matter  of  right, 
to  his  writ  of  error  to  reverse  the  erroneous  judgment. 

Let  the  appeal  in  error  be    dismissed. 
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Constitutional  Law.  CompeMaiion  to  tnener  of  property  whiah  hoM  hten  iakti^ 
for  a  public  use;  /lotc,  ^nd  in  lofuU  toay  to  he  made.  Where  the  legislature,  io 
the  ezercue  of  the  power  conferred  by  the  constitution,  assumos  to  apprapri- 
ate  the  property  of  a  private  individual  to  a  public  use,  in  the  construction  of 
a  rail  road,  it  cannot  prescribe  how  much,  and  in  what  way,  the  owner  shall  be 
compensated  for  the  propeity  so  appropriated.  The  value  of  the  proper!; 
taken,  must  be  assessed  by  a  just  and  proper  tribunal,  and  the  amount  paidw 
money.  It  is  a  debt  against  those  who  take  the  property,  and  must  be  paid 
as  all  other  debts.  The  owner  thus  deprived  of  his  property,  cannot  be 
ooerced  to  receive  as  compensaUoD,  ameliorations  of  his  remaining  propeiiy, 
or  the  enhancement  of  its  value,  or  any  other  "benefit  or  advantage,"  either 
real  or  imaginary,  that  may  be  conferred  upon  him.  The  measure  of  the 
compensation  to  be  made  to  the  owner  in  such  case,  is  the  fair  cash  value  of 
the  property  taken,  at  the  place,  and  in  the  form  taken ;  the  incidental  damS' 
ges  or  benefits  which  arc  to  result  to  him  from  whom  the  property  is  taken, 
from  the  use  to  which  it  is  to  be  spplied,  form  no  element  in  the  computatkn 
of  the  compensation.  So  far  as  such  incidental  benefits  and  damages  are  in- 
volved, the  legislature  may  make  such  regulations  as  are  deemed  proper,  in 
the  way  of  placing  one  as  a  set-off  against  the  other. 


This  was  a  proceeding  in  the  circuit  court  of  David- 
son county,  upon  the  facts  and  for  the  purpose  stated 
in  the  opinion.  At  the  January  Term,  1852,  Tubneb, 
Judge,  presiding,  there  was  a  judgment  for  the  plaintiff, 
from  which  the  defendants  appealed  in  error,  and  from 
which  the  plaintiff  himself   prosecuted  a  writ  of  error. 

Meigs  and  Ewino  &  Coopkb,  for  plaintiflF  in  error, 
argued:  Increase  in  value  of  the  adjacent  property,  is 
not  the  compensation  meant  by  tlie  Constitution.  "Even 
for  the  general  good  of  the  whole  community,  no  unne- 
cessary violation  of  the  rights  of  property  is,  in  any 
instance,  allowed  by  the  English  law.  If  a  new  road, 
for  example,  is  to  be  made  through  the  grounds  of  a 
private  person,  in  a  case  where  it  would  be  exclusively 
beneficial  to  the  public,    the    legislature    never  permit? 
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itself  to  do  this  without  the  consent  of  the  owner  of 
the  land;  or  at  least  without  securing  to  him  a  com- 
plete indemnification.  In  vain  may  it  be  urged  that  the 
good  of  the  individual  ought  to  yield  to  that  of  the 
community.  The  true  principle  applicable  to  all  such 
cases,  is,  that  the  private  interest  of  the  individual  is 
never  to  be  sacrificed  to  a  greater  extent  than  is  neces- 
sary to  secure  a  public  object  of  adequate  importance. 
The  public,  therefore,  is  considered,  in  all  such  transac- 
tions,  as  an  individual,  treating  with  an  individual  for 
an  exchange.  AU  that  the  legislature  does,  is,  to  oblige 
the  owner  to  alienate  his  possession  for  a  reasonable 
price ;  and  even  this  is  an  exertion  of  power  which  the 
legislature  indulges  with  caution,  and  which  nothing  but 
the  Legislature  can  perform ; "  1  Stephens'  Com.,  164, 
166;   1  Bl.   Com.,  139. 

"The  principle  is,  that  the  lands  of  individuals  are 
holden  subject  to  the  requisitions  of  the  public  exigencies, 
a  reasonable  compensation  being  paid  for  the  damages. 
It  is  not  taking  the  property  of  one  man  and  yvomg  it 
to  another.  At  most,  it  is  a  forced  sale  to  satisfy  the 
pressing  want  of  the  public.  Now,  this  is  as  it  should 
be.  The  will  or  caprice  of  an  individual,  would  often 
defeat  the  most  useful  and  extensive  enterprises,  if  it  were 
otherwise.  Property  is,  nevertheless,  suflBciently  guarded 
by  the  constitution.  The  individual  is  protected  in  its 
enjoyment,  saving  only,  when  the  public  want  it,  not 
merely  for  ornamental,  but  for  some  necessary  and  useful 
purposes.  Then,  indeed,  the  individual  must  part  with 
it  for  an  equivalent ;"  Boston  <fe  Roxbury  MiUrdaTn  Com- 
pamy  vs.  Newman^  12  Pick.,  480 ;   11  Peters,  642,  644,  645. 

When  these  authorities  say  that  private  property  is 
not  to  be  taken  for  public  use,  without  a  "  complete  indem- 
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nifi cation,"  "reasonable  price,"  "reasonable  compensation,'^ 
*'an  equivalent,"  do  these  phrases  mean  that  the  owner 
lias  the  thing  they  signify,  if  his  land  not  taken,  in 
increased  in  value  as  much  as  the  value  of  that  which 
is  taken?  In  Bloodgood  vs.  The  Mohawk  <&  H.  B.  £, 
Corrvpany^  18  Wendell,  the  New  York  Court  of  Errors 
way:  "There  can  be  no  diversity  of  opinion,  as  to  the 
meaning  of  the  words,  just  compensation.  It  is  a  fiiir 
equivalent  in  money,  a  quid  pro  quo;  it  is  a  recompense 
in  value,  for  the  property  taken ;  p.  35.  The  same  doc- 
trine is  held  in  2  Dallas,  315;  and  9  Dana,  114.  In 
these  phrases,  the  judges  have  expressed  the  same  idea 
which  the  phrase  just  compensationj  in  the  constitution, 
is  used  to  convey ;  and  their  opinion  of  what  the  con- 
stitution means,  is  not  to  be  mistaken.  See  Const,  of 
Vermont,   ch.   1,  §  2. 

In  the  case  of  Parham  vs.  Justices^  dsc.j  of  Decatur 
coimtyy  9  Georgia  B.,  341,  351,  the  court  state  the  grounds 
upon  which  private  property  may  be  taken  for  public  use, 
as  follows: 

1.  Private  property  may  be  taken  for  the  public  use, 
without  compensation,  in  cases  of  urgent  pubUc  necessity, 
which  no  law  has  anticipated,  and  which  cannot  await 
the  action  of  the  legislature ;  as  where  houses  are  pulled 
down,  and  bulwarks  raised  for  defense  against  an  enemy, 
and  the  like.  In  these  cases,  there  is  no  remedy  but 
by  petition  to  the  legislature.  And  such  is  the  doctrine 
of  this  court  in  Bwrrow  vs.  Page^  5  Hayw.,  97,  100; 
Meigs'  Dig.,  531. 

2.  But  this  rule  of  necessity  has  very  narrow  limits; 
it  is  indeed  an  exception  to  the  general  rule,  which 
is,  that  when  public  necessity  requires  the  assumption 
of  private  property,  it  can  only  be  done  by  the  act  of 
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the  legislature,  and  the  legislature  must  make  provision 
for  compensation.  If  it  does  not,  the  courts  may  pro- 
noimce  the  law  a  nullity. 

This,  says  the  court,  was  the  law  of  the  land  in  Eng- 
land, before  Magna  Charta.  Against  the  contrary,  the 
Great  Charter  guarded,  by  declaring  that  no  individual 
should  be  deprived  of  his  property,  but  by  the  law  of 
the  land,  and  by  judgment  of  his  peers.  The  petition  of 
rights  affirmed  the  same  doctrine;  and  this  great  rule  of 
right  and  liberty  was  the  law  of  the  State  of  Georgia, 
at  the  adoption  of  the  Constitution. 

The  writers  on  the  law  of  nations  hold  the  rule  to  be 
the  same;  the  Code  Napoleon,  Art.  546;  the  Civil  Code 
of  Louisiana,  Art.  489,  as  well  as  the  5th  Art.  of  the 
Amendments  to  the  Constitution  of  the  United  States, 
recognize  this  rule.  Even  the  government  of  Turkey  sub- 
mits to  its  control;  9  Georgia  R.,  350-1. 

The  supreme  court  of  South  Carolina,  in  1796,  divided 
upon  the  question  whether  private  property  could  be 
taken  for  a  public  highway  without  compensation.  The 
majority  held  the  affirmative,  upon  the  idea,  that  the  tax- 
ing power  and  this  power  of  eminent  domain,  were  anal- 
ogous. The  supreme  court  of  Georgia  shows  the  fallacy 
of  this,  by  observing  that  each  citizen  is  presumed  to 
pay,  and  ought,  in  fact,  only  to  pay,  his  equal  proportion 
of  t&xes  needful  for  the  support  of  government.  But  if 
private  property  is  taken  to  build  a  road,  and  no  com- 
pensation is  awarded,  then  the  burthen  of  providing  roads 
for  the  public,  falls,  with  onerous  inequality,  upon  those 
citizens  over  whose  lands  the  road  happens  to  run.  They 
pay  their  proportion  of  the  general  taxes,  and  of  those 
raised  to  defray  the  expenses  of  opening  roads ;   and,   in 

addition,  they  give  up  their  lands  for  the  right   of  way. 

28 
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There  is  no  equality,  no  justice  in  this.  A  law  whieh 
raises  the  taxes  out  of  one  man  or  class  of  men,  the  bal- 
ance going  free,  would  be  contrary  to  natural  right  aad 
justice,  just  as  a  law  which  would  constrain  one  or  a  few 
to  pay  the  expenses  of  a  highway,  would  be;  and  both 
would  be  set  aside  as  nullities;  Ibidj  862. 

But  the  distinction  between  the  taking  of  private  jh'o- 
perty  by  taxation  and  by  right  of  eminent  domain,  is 
still  more  clearly  and  succinctly  shown  by  the  court  of 
appeals  of  New  York,  in  the  case  of  The  People  ex 
relatione  Frederick  Griffin  et  a]s.  vs.  The  Mayor^  dte., 
cf  BrooJdyn^  pamphlet,  pp.  1-37.  '^Taxation,  says  the 
court,  exacts  money  or  services  from  individuab  as  and 
for  their  respective  shares  of  contribution  to  any  public 
burthens.  Private  property,  taken  for  public  use  by  right 
of  eminent  domain,  is  taken,  not  as  the  owner's  share  of 
contribution  to  a  public  burthen,  but  as  so  much  beyond 
his  share.  Special  compensation  is,  therefore,  to  be  made 
in  the  latter  case,  because  the  government  is  debtor  for 
the  property  so  taken;  but  not  in  the  former,  because 
the  payment  of  taxes  is  a  duty»  and  creates  no  obliga 
tion  to  re-pay  otherwise  than  in  the  proper  application  of 
the  tax.  Taxation  operates  upon  a  community,  or  iqpon 
a  class  of  persons  in  a  community,  and  by  some  role  of 
appointment.  The  exercise  of  the  right  of  eminent  domain 
operates  upon  an  individual,  and  without  reference  to  the 
amount  or  value  exacted  from  any  other  individual  or 
class  of  individuals,"  p.  8. 

In  Meachomh  vs.  FitclJtmrg  Railroad  Company^  4:  Gush- 
ing, 292,  299,  the  court  holds  that  an  advance  in  the 
value  of  the  remaining  portion  of  a  lot  or  parcel  rf 
ground,  a  part  c  f  which  is  taken  for  the  construction  of 
a  railroad,  may  be  deducted  from  the  damages  sustained 
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by  the  owner  of  the  land;  that  the  jury,  however,  are 
absolutely  restricted,  in  making  this  deduction,  to  the 
land  adjacent  to  that  taken  for  the  road,  or  connected  as 
one  tract  or  parcel  of  land  therewith ;  that  the  deduction 
to  be  made  is  the  ^^pectdia/r  heneJU^^  to  the  owner  of  the 
land,  arising  out  of  the  location  of  the  road;  and  that 
the  great  and  leading  principle,  to  authorize  such  reduc- 
tion of  damages,  is  the  direct  benefit  or  increase  of  value 
to  the  rema/ining  part  of  the  tract  or  parcel  of  land,  by 
reason  of  the  railroad's  passing  through  the  lot  or  tract 
as  to  which  the  damages  are  claimed.  Finally,  that  the 
time  at  which  this  increase  in  the  value  is  to  be  estima- 
ted, is  the  actual  staking  out  of  the  road,  that  being  the 
period  when  the  land  is  taken ;  298-9.  To  the  same  pur- 
pose is  Jame%  Miver  dk  KcmawJui  Compcm/  vs.  Turner ,  9 
Leigh,  315,  331,  341. 

F.  B.  Fogg  and  Teimble,  for  defendant  in  error. 

Gabuthebs,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  located  their  road  for  about  five  hun- 
dred feet,  on  a  six  acre  lot  of  plaintiff,  in  the  vicinity 
of  Nashville.  The  road  runs  through  the  comer  of  the 
lot,  separating  about  three-fourths  of  an  acre  from  the 
main  lot,  and  occupying  in  the  bed,  which  is  from  seven 
to  ten  feet  deep,  about  three-fomlhs  of  an  acre.  The 
plaintiff  has  his  family  residence  on  the  lot,  and  it  is 
handsomely  and  tastefully  improved.  The  part  separated, 
has  upon  it,  some  negro  houses,  ^  cow  house,  well  and 
spring  house.  The.  plaintiff  applied  to  the  circuit  court 
of  Davidson  county,  under  the  act  of  1845,  ch.  1,  char- 
tering said  company,  for  the  appointment  of  commission- 
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ers  to  assess  the  damages  sustained  by  him,  in   conse- 
quence of  the  location  of  said  road  upon  his  land.    This 
was  at  May  Term,  1850,  when  five  commissioners  \vere 
appointed.    At  October  Term,  1860,  the  report  made  by 
said  commissioners,  was  quashed  for  informalities  in  their 
proceedings,  and  five  other  men  appointed.    A  majority 
of  these  commissioners,   "  assess  the  loss  and  damage  at 
two  thousand  dollars ; "  and  that  the  "  benefit  and  advan- 
tage   the    said  Woodfolk   has  received  from    said  road, 
consisting    of  the  increased   value  of  his  said  premises, 
amounts  to  the  sum  of  two  thousand  five  hundred  dol- 
lars, at  least."     So,  they  allow  him  nothing.     From  this 
report,   he    appealed   to   the    court,   and  the   cause   was 
tried  by  a  special  jury,  before    the  court,  at    January 
Term,  1852.      A  verdict  was  rendered  in  favor  of  the 
plaintiff   against  the    defendant,  for  seven  hundred  and 
fifty  dollars.    The  defendant  moved  for  a  new  trial,  wliich 
was  overruled,   and  appeal  in  error  to  this  court. 

The  bill  of  exceptions  contains  the  evidence  on  which 
the  verdict  was  found.  It  consists  of  the  survey  and 
description  of  the  lot ;  the  tract  of  the  road  through  it, 
and  the  opinion  of  witnesses,  as  to  the  injury  done  to 
the  plaintiff,  on  the  one  hand,  and  the  enhancement  of 
the  value  of  his   property,   on  the  other. 

The  injuries  enumerated,  are  of  this  character:  cutting 
off  the  plaintiff  from  his  well,  spring-house,  &c. ;  the 
necessity  of  moving  out-buildings ;  erecting  a  stone  wall 
in  the  cut  made  for  the  road,  to  keep  up  the  ground, 
and  prevent  accidents ;  detracting  from  the  beauty  and 
comfort  of  the  lot,  as  a  family  residence,  &c. 

Against  all  this,  on  the  other  hand,  it  is  proved,  that 
his  lot  is  enhanced  in  value,  in  the  market,  by  the 
erection  of  the  road,  from  twenty-five  to  fifty  per  cent. 
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On  all  these  points,  the  proof  is,  as  it  must  be,  when 
consisting  of  the  opinions  of  men  on  any  subject, 
very  conflicting,  and  ansatis&ctory,  on  all  the  items  of 
accoimt,  on  both  sides.  It  must  necessarily,  partake  more 
of  the  nature  of  guessing,  than  of  certainty. 

The  law  was  laid  down  by  the  circuit  judge  in  his 
charge,  in  part,  *an^  so  far  as  it  is  necessary  in  our 
examination,  as  follows:  '^You  will  recur  to  the  testi* 
mony,  and  ascertain  from  that  the  value  of  the  land 
taken  for  the  road,  and  take  into  consideration  such 
other  inconveniences  and  damages,  as  shall  have  resulted 
to  the  plaintiff  from  the  acts  of  defendant.  You  will 
estimate  what  damages  the  plaintiff  may  have  suffered, 
if  you  shall  think  that  any  have  accrued;  then  you 
will  look  to  the  testimony  in  the  cause,  and  ascertain 
whether  the  acts  of  the  defendant,  in  locating  the  road 
upon  the  land  of  the  plaintiff,  have  resulted  in  benefit, 
or  advantage,  to  him.  On  ascertaining  this,  you  will 
determine  whether  the  lands  of  the  plaintiff  have  appre- 
ciated in  value.  You  will  not  look  to  the  fact,  that 
this  road  is  a  public  benefit  or  advantage,  unless  that 
public  benefit  or  advantage  be  inseparable  from  the 
benefit  conferred  upon  the  plaintiff.  If  any  advantages 
have  resulted,  you  will  determine  what  they  are,  and 
assess  their  value.  You  will  then  take  the  amount  of 
benefit  or  advantage  from  the  amount  of  damages,  and 
the  remainder,  if  any,  will  make  your  verdict.  In  ascer- 
taining the  benefits  and  damages,  you  will  confine  your- 
selves to  the  time  when  the  defendants  appropriated  the 
land  of  the  plaintiff  to  the  use  and  construction  of  the 
road." 

Thus  is  the  law  laid  down  by  the  circuit  court,  and 
both  parties  are  dissatisfied  with  it.    The  defendant  brings 
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Tip  the  case  by  appeal,  and  the  plaintiff  by  writ  of  error. 
It  now  devolves  upon  this  court,  to  settle  the  law,  and 
indicate  the  proper  rules  for  this  and  all  other  cases  of 
the  kind ;  and  there  will  doubtless  be  many  in  future, 
as  the  spirit  of  public  improvement  has  now  taken  pos- 
session of  the  minds  of  the  people,  and  guides  the  public 
counsels  of  our  State.  They  should  be  such  as  will 
guard  the  rights  of  the  citizens  on  one  hand,  and  not 
improperly  impede  the  cause  of  public  improvement  on 
the  other.  A  wide  range  has  been  taken  in  the  argu- 
ment, evincing  learning,  research  and  ability,  on  the 
part  of  the  counsel,  worthy  of  the  importance  of  the 
subject,  as  well  as  profitable  to  the  court.  We  feel 
much  indebted  to  this  full  and  able  examination,  and 
presentation  of  the  questions  involved,  both  upon  prin- 
ciple and  authority,  for  the  opinion  we  have  been  able 
to  form  on  this  most  vexed  and  perplexing  subject.  We 
have  had  the  advantage  of  all  the  lights  that  could  be 
brought  to  the  elucidation  of  the  questions  involved,  by 
the  best  legal  talents,   and  most  profound  research. 

It  would,  at  this  day,  be  worse  than  useless,  to  enter 
into  a  discussion  of  the  existence  and  extent  of  the  right 
of  eminent  domain,  and  to  prove  that  it  is  inherent  in 
this,  and  all  other  governments.  That  is  now  well  set- 
tled, and  admitted  on  all  hands,  to  exist  in  every  State 
and  country.  No  one  now  questions  the  right  of  the 
State  to  take  private  property  for  public  use,  against 
the  consent  of  the  owner.  Questions  fireqnently  arise, 
and  may  come  up  again,  as  to  the  extent  and  right 
exercise  of  this  conceded  power.  But  it  is  not  contro- 
verted, that  it  applies  to  the  case  of  public  roads,  and 
that  rail  roads,  whether  constructed  by  tho  State,  or 
chartered  companies,  are  of  that  character.    The  land  of 
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ihe  plaintiff  has  been  taken  for  this  purpose,  and  was 
therefore,  legally  and  rightfully  taken.  But  he  has  a 
corresponding  right,  which  is  as  clear,  well  guarded,  and 
indisputable,  as  the  other;  a  claim  for  the  value  of  his 
property.  The  State  may  take  his  property  for  the  pub- 
lic use,  but  the  State  must  see  that  the  public  pays 
him  for  it.  The  people,  in  whom  the  sovereign  power 
properly  resides  in  this  free  country,  were  not  willing  to 
leave  this  dangerous,  though  essential  right  of  eminent 
domain,  (a  power  to  deprive  a  man  of  his  property, 
against  his  consent,)  imguarded  by  barriers  of  a  perma- 
nent nature,  inserted,  in  their  constitution,  restrictions 
upon  it.  They  impliedly  delegate  the  right,  but  protect 
the  citizen,  and  secure  to  him  the  value  of  his  private 
property.  The  provision  for  this  purpose,  in  the  federal 
constitution,  is :  "  Nor  shaU  jprvoate  property  he  taken 
for  pMic  use^  wUJumt  just  compefnsatAonP  Amendments, 
Article  V. 

But  this,  as  well  as  other  provisions  of  the  same  cha- 
racter, are  intended  solely  as  limitations  on  the  exercise 
of  power  by  the  general  government,  and  is  not  appli- 
cable to  the  legislation  of  the  States.  The  State  consti- 
tutions are  framed  by  different  persons,  and  have  distinct 
objects  in  view.  The  State  governments  are  not  restricted 
by  the  limitation  of  a  power,  expressed  in  general  terms 
in  the  constitution  of  liie  TJnited  States.  The  States  must 
be  included  in  terms,  (x  necessary  implication  in  such 
limitation  oi*  negation  of  powers,  or  they  are  not  affected ; 
BoftTOiD  vs.  Ths  Mayor  of  BcMimorey  7  Peters,  243 ;  3  J. 
J.,  Mar.  45. 

The  constitution  of  the  United  States,  cannot,  therefore> 
be  looked  to  for  the  rule  to  govern  us  in  this  case.  But 
the  people  of  this  State,  and  perhaps  most,  if  not  all 
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the  others,  being  equally  jealous  of  the  abuse  of  power, 
saw  proper  to  restrict  and  limit  the  power  of  the  State 
government  on  the  same  subject.  Our  people,  in  their 
State  convention,  make  this  provision:  "No  man's  par- 
ticular services  shall  be  demanded,  or  property  taken,  or 
applied  to  public  use,  without  the  consent  of  his  repre- 
sentatives, or  without  just  compensation  being  made 
therefor;"  Article  I,  §  21. 

The  power  to  take  private  property,  for  "public  use," 
is  here  impliedly  admitted;  and  the  legislature  undoubt- 
edly possess  it,  with  the  limitation  prescribed;  that  is, 
by  making  just  compensation.  This  is  only  in  affirm- 
ance of  the  great  principles  of  the  common  law.  The 
important,  and  only  question  in  this  case,  is,  what  is 
meant  by  "just  compensation!"  How  is  it  to  be  ascer- 
tained; and  how,  when,  and  in  what  paid!  When  this 
is  settled  upon  a  fair  construction  of  that  instrument,  it 
must  prevail,  and  no  act  of  assembly  can  change  or  alter 
it  All  laws  are  subordinate  to  this  supreme  law,  and 
must  yield  to  it,  as  they  are  null  and  void  when  they 
come  in  conflict  with  it.  It  follows,  therefore,  that  if 
the  legislature  attempted  in  this  charter,  to  substitute 
Any  other  compensation  for  private  property  taken  for 
this  road,  or  directly,  or  by  indirection,  deprived  the 
citizen  of  that  "just  compensation/'  in  whole  or  in  part, 
which  is  secured  in  the  organic  law,  it  has  transcended 
its  authority,  and  trespassed  upon  sacred  ground.  If  it 
should  be  our  opinion  that  this  has  been  done,  it  becomes 
an  imperious  duty,  delicate  and  unpleasant  as  it  may 
be,  to  sustain  the  constitution,  which  we  have  sworn  to 
support,  with  a  firm  hand.  That  must  stand,  no  matter 
what  else  may  fall.  It  must  be  guarded  with  untiring 
and  sleepless  vigilance  from  all  attacks.    Upon  the  jadi- 
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ciary,  this  important  duty  devolves.  The  people  can 
only  look  to  this  department  of  the  government  for  protec- 
tion, when  their  constitutional  rights  are  invaded.  It 
should  be  a  pleasant,  though  delicate  duty,  to  those 
they  have  thus  entrusted  with  the  power,  to  exert  it  on 
aU  proper  occasions,  for  their  security  against  wrong. 

Then  what  is  the  power  of  the  State,  and  the  rights 
of  the  citizen,  in  the  question  now  before  us?  The 
former  may  take  the  private  property  of  the  lat- 
ter, for  public  use,  as  has  been  done  in  this  case. 
The  citizen  has  a  concomitant  right,  founded  in  the 
constitution  to  a  "just  compensation."  How  is  this 
right  to  be  asserted?  It  is  certainly  the  duty  of  the 
government  to  provide  some  feir  and  proper  mode  of 
ascertaining  the  value  of  the  property  taken,  where  it 
cannot  be  agreed  upon,  by  the  parties,  and  to  make 
provision  also,  for  the  payment,  when  it  is  ascertained 
in  the  mode  and  manner  contemplated  by  the  consti- 
tution. 

The  dbarter  of  the  defendant  was  granted  in  1845, 
eh.  1.  The  twenty-fourth  section  regulates  the  mode 
of  ascertaining  the  damages  to  individuals,  and  the 
manner  of  compensating  them  for  lands  taken  for  the 
road.  It  provides  that  where  the  land  cannot  be  pur- 
chased, or  the  price  agreed  upon,  "the  same  may  be 
taken  at  a  valuation  to  be  made  by  five  commissioners, 
or  a  majority  of  them,  to  be  appointed  by  the  circuit 
court  of  the  county  where  some  part  of  the  land,  or 
right  of  way,  is  situated,"  who  shall  take  an  oath 
'^faithfully  and  impartially  to  discharge  the  duty  as- 
signed them.  In  making  the  said  valuation,  the  said 
commissioners  shall  take  into  consideration,  the  loss  or 
damage  which  may  occur  to  the  owner  or  owners,  in 
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consequence  of  land  being  taken,  or  the  right  of  way 
surrendered,  and  also,  the  benefit  or  advantage  he  may 
receive  from  the  erection  or  establishment  of  the  rail- 
road, or  work,  and  shall  state  particularly  the  nature 
and  amount  of  each,  and  the  excess  of  loss  or  damage 
over  and  above  the  benefit  and  advantage,  shall  form 
the  measure  of  valuation  of  said  land  or  right  of  way. 
The  proceedings  of  said  commissioners,  accompanied  wifli 
a  full  description  of  said  land,  or  right  of  way,  ahill 
be  returned  under  the  hands  and  seals  of  a  majority, 
to  the  court,  from  which  the  commission  issued,  there 
to  remain  of  record." 

Either  party  may  appeal  and  have  a  new  yaluation 
by  a  jury  in  court,  where  verdict  shall  be  final,  nnlesB 
a  new  trial  is  granted.  "And  the  lands,  or  right  of 
way,  so  valued  by  the  commissioners,  or  jury,  shall 
vest  in  the  said  company  in  fee  simple,  so  soon  as 
the  valuation  may  be  paid,  or  where  refused,  may  be 
tendered." 

It  is  further  provided,  that  an  appeal  is  not  to  stop 
the  work,  nor  can  the  same  be  delayed  by  injunction, 
or  supersedeas.  But  in  case  the  appeal  is  by  the  com- 
pany, surety  must  be  given  to  pay  whatever  may  be 
awarded  in  the  court. 

Here  is  a  full  and  vigorous  exercise  of  the  power 
of  eminent  domain.  The  fee  simple  title  is  vested  in 
the  corporation.  No  objection  is  made,  nor  do  we  see 
any,  under  the  construction  that  a  jury  trial,  in  flie 
regular  common  law  mode,  is  adopted  in  case  of  appeal, 
to  the  provision  made  in  this  section  for  settling  flie 
rights  of  the  parties.  But  the  contested  and  embar- 
rassing question,  still  arises  upon  the  rule  prescribed  in 
this  law,  for    ascertaining    the  "just    compensation"  to 
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the  owner  of  the  land,  the  use  and  title  of  which  he  is 
thus  forced  to  surrender  to  the  corporation.  On  the 
one  hand  in  making  the  valuation  of  the  land,  the 
"fo««  or  damages  ^'^  which  may  accrue  to  the  owner  by 
taking  the  land,"  is  to  be  fixed;  on  the  other,  the 
"benefit  or  advantage"  to  the  owner  from  the  erection 
of  the  road,  is  to  be  estimated,  and  the  excess  of  the 
former  over  the  latter,  in  the  language  of  the  act, 
^^ shall  form  the  measure  of  the  validation  of  said  land" 

Is  this  the  measure  of  "  compensation,"  prescribed  in 
the  constitution?  Was  the  compensation  secured  to  the 
owner  for  the  loss  of  his  property  to  be  paid  in 
money,  or  may  it  be  made  in  other  property,  or 
incidental  "benefits  and  advantages?"  Was  it  intended, 
that  the  citizen  should  not  only  be  forced  to  give  up 
his  land  for  the  common  or  public  use,  but  to  take 
in  payment  for  it,  any  thing  it  might  suit  the  party 
taking  it,  to  offer?  If  such  be  the  true  meaning  of 
the  constitution,  it  is  certainly  a  poor  protection  of 
private  rights  against  the  exactions  of  power,  and  is 
only  calculated  to  excite  false  hopes  of  security.  By 
flie  supreme  law,  the  legislature  are  empowered,  where, 
in  their  opinion,  the  good  of  the  whole  people  requires 
it,  and  for  the  use  and  benefit  of  the  whole,  to  compel 
him  who  owns  property  to  give  it  up,  upon  the  pay- 
ment to  him  by  the  same  public,  for  whose  use  it  is 
taken,  a  "just  compensation,"  or,  in  other  words,  a 
fiur  price,  or  tiie  value  in  money,  for  the  property  taken. 

He  cannot  be  paid  off  in  "benefits  arid  advantages," 
which  are  thus  forced  upon  him,  against  his  consent 
He  may  be  compelled  to  submit  to  the  encroachment 
upon  his  private  rights,  when  they  come  thus  in  confiict 
witih  the   public  interest,  bat  with  the   charter  of  his 
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liberties  in  his  hand,  he   can  say  to  the  powers  that  be, 
''thus  &r  shalt  thou   come   and  no  fSarther."    In  the  ap- 
propriation of  the  property,  the  public  power  is  exhausted. 
It  cannot  be  allowed  to  prescribe  how  much  and  in  what 
he  shall  be   paid.    The  value   of  the  thing  taken,  must 
be  assessed  by  a  just  and  proper  tribunal,  and  the  amount 
paid,  in  the  lawful  coin  of  the  United  States — ^in  money. 
It  is  a  debt   against  those   who   take   the  property,  and 
must  be  paid  like  all   other   debts.     The  creditor  in  this 
case,    cannot   be    coerced   to   receive    as    compensation, 
ameliorations  of  his  remaining  property,  or  the  enhance- 
ment of  its  value,  nor  any  other  "  benefit  or  advantage," 
either  real  or  imaginary,  tliat  may  be  conferred  upon  him. 
He  may  not  wish  to   part  with   a  portion  of  his  land  to 
have  the   price   of  that  which  remains   enhanced.     The 
increase  of  price  without  any  improvement  of  its  fertility 
or  beauty,  is  no  advantage  to  him,  if  he   does  not  wish 
to  sell ;  it  only  increases  his  public   burthens  in  the  way 
of  taxation.     What  others  might  regard  as  a  great  "  ad- 
vantage and  benefit,"  he  might  consider  a  decided  injury. 
If  his  lands  are  appreciated,  and  his   facilities  of  travel 
and    trade    increased    by    this    improvement,    these   are 
benefits  to  which  he  is  entitled,  with  the  community  in 
general,  and  for  which,  he   has  to  pay,  in  common  with 
others,  in  taxes  and  other   burthens.     But  there  can  be 
no  good  reason,   why   any  more   should   be  taken  from 
him  than  others,  for  these  common  benefits. 

Then  we  arrive  at  the  conclusion,  that  the 'plaintiff  is 
entitled  to  the  value  of  the  land,  taken  from  him  by 
the  defendants,  in  money,  and  that  this  value,  wh^ 
ascertained,  cannot  be  liquidated  in  whole,  or  in  part, 
by  any  "benefit  or  advantage"  he  may  in  fact  or  by 
supposition,  derive  from  the  making  of  the  road,  in  the 
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appreciation  of  his  remaining  land,  or  otherwise.  But 
on  the  other  hand,  it  would  be  unjust  to  make  the 
public  pay  the  enhanced  price,  that  would  result  from 
the  fact  that  the  road  had  been  located  at  that  place. 
It  is  diflScult  to  lay  down  any  very  definite  rule  for 
the  government  of  commissioners  and  juries  on  this 
subject,  which  will  be  of  easy  practical  application  in  every 
case.  Yet,  it  is  highly  important,  that  some  principle 
be  settled,  and  the  extent  of  its  application  to  peculiar 
circumstances  defined,  calculated  to  produce  uniformity, 
and  rid  the  subject  of  that  vague  and  indefinite  charac- 
ter which  now  seems  to  perplex  the  minds  of  those 
who  have  to  act  upon  it.  We  consider  the  proper  rule 
to  be  this,  that  the  fair  cash  value  of  the  land  taken 
for  public  use,  if  the  owner  were  willing  to  sell,  and 
the  company  desired  to  buy  that  particular  quantity, 
at  that  place  and  in  that  form,  would  be  the  measure 
of  compensation.  It  is  not  in  the  nature  of  a  wrong- 
ful taking,  for  which  damaged  are  to  be  assessed.  Nor 
is  it  a  claim  for  any  wrong  or  damage  done,  but  the 
appropriation  of  the  property  is  legal  and  rightful,  as 
much  so  as  if  the  owner  had  voluntarily  sold  it  to  the 
company,  dud  the  only  open  question  was,  what  is  a 
fair  price  for  the  property?  What  is  its  value?  Now, 
from  this  definition  of  the  nature  of  the  transaction,  it 
will  follow,  that  there  can  be  notliing  added  to  the 
price  on  account  of  the  unwillingness  of  the  owner  to 
part  with  his  land,  or  to  have  the  improvement  there, 
or  because  he  may  have  to  build  fences  and  walls,  or 
be  put  to  inconvenience  in  getting  to  his  out-buildings, 
or  have  them  to  remove,  or  such  like  inconveniences. 
These  things  do  not  enter  into  a  just  idea  of  a  just 
compensation  for  the    property    actually    taken,  but  are 
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incidental  to  it,  and  are  provided  for  in  another  form 
by  this  charter,  as  will  be  presently  shown.  These  con- 
siderations are  not  to  enter  into  the  estimate  of  the 
jury  to  enhance  the  price^  but  on  the  other  side,  the 
value  is  not  to  be  reduced  by  the  consideration  that 
the  improvement  about  to  be  made,  will  be  advantage- 
ous  to  the  owner  in  the  amelioration  and  enhanced 
value  of  his  remaining  land,  the  increased  facility  in 
travel  or  trade  it  will  afford  him,  or  the  location  <£ 
a  depot  or  town  upon  his  land.  To  aU  these,  and  sach 
other  incidental  advantages  as  may  result  to  him,  he  is 
entitled,  in  common  with  other  citizens ;  and  for  which, 
he  pays  in  taxes  and  other  legal  burthens  imposed  by 
government.  If  such  special  advantages  accrue  to  him 
in  consequence  of  the  public  improvement  and  that 
particular  location  of  the  road,  it  is  an  incident  to  his 
right  of  property,  and  a  benefit  for  which  no  one  has 
a  right  to  make  him  account,  in  fixing  the  price  of 
other  property  taken  against  his  will.  The  following 
circumstances  and  considerations  should  enter  in  this 
estimate  of  value  or  compensation. 

1.  The  quantity  of  land  taken.  It  would  not  be 
reasonable  to  fix  the  price  of  one  acre,  or  the  fourth 
of  an  acre,  at  the  general  rate  of  the  whole  tract,  or 
a  larger  quantity.  This  would  be  selling  by  retail,  and 
ought  to  be  at  a  higher  price,  for  the  quantity  taken. 

2.  The  place  where  the  land  lies,  which  is  thus  appro- 
priated, with  reference  to  external  circumstances.  Is  it 
in  the  country,  a  village,  or  city  ?  With  reference  to 
remaining  land,  is  it  taken  on  the  outer  line,  with  the  bed 
of  the  road  only,  on  the  land ;  or  does  it  run  so  as  to 
divide  the  land  in  a  regular,  or  awkward  form  ?  throng 
a  garden?  stable  lot?  or  the  family  yard?  between  the 
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dwelling  house  and  kitchen?  or  under  either  of  them! 
and  if  so,  are  they  of  great  value  ?  or  of  but  little  value ! 
Is  it  so  run  as  to  cut  off  from  the  main  lot,  a  portion 
of  ground^  that  for  quantity  or  form  is  saleable,  or  not! 
So,  iq>on  this  point,  the  rule  must  be  as  first  laid  down, 
in  general  terms;  the  quantity  taken,  and  place  and 
form  in  which  it  is  taken,  must  be  looked  to  in  fixing 
its  value. 

3.  Any  general  effect,  that  the  actual  or  contemplated 
erection  of  the  rail  road,  or^  special  effect  of  the  loca- 
tion of  it  at  that  particular  place,  may  have  upon  the 
valae  of  that  land,  whether  it  has  been  to  improve  or 
lessen  the  price,  is  not  to  form  an  element  or  be  con- 
sidered in  the  valuation.  If  the  value  is  elevated  by 
the  work,  he  should  not  have  the  advantage  of  it,  because 
we  do  not  make  him  account  for  the  increased  value 
of  the  remainder  of  his  land ;  and  if  the  value  is  reduced 
by  it,  he  should  not  suffer,  because  he  is  forced  to 
part  with  his  property  for  that  purpose,  against  his  will. 

4.  The  incidental  advantages,  and  disadvantages,  ben- 
efits and  injuries,  are  to  be  left  entirely  out  of  view. 
The  owner's  unwillingness  to  sell,  or  to  the  location  of 
the  road  on  his  land,  or  near  his  house,  on  the  one 
hiuid;  and  the  necessity  the  public  is  under  to  have  the 
land  at  that  particalar  place,  on  the  oUier,  are  to  have 
no  influence  on  the  price.  The  property  is  to  be  valued 
on  the  same  principles  and  considerations,  as  if  both  par- 
ties had  agreed  upon  the  sale,  and  had  referred  the  single 
question  of  the  intrinsic  value  of  that  particular  property, 
to  the  commissioners.  The  consideration  for  his  property, 
to  which  the  owner  is  entitled,  being  thus  ascertained, 
it    must  be  paid  to  him  in  money.     To  compel  him  to 


440  NASHVILLE : 

[Woodfolk  M.  NashTilla  k  CSiattanooga  Rail  Botd  Gomptnj.] 

take    any    thing    else,    would  render    the    constitutional 
guarantee,  ineflfectual  and  delusive. 
^  '     Here,   the  constitutional  provision  ends;  its  inhibition 

upon  the  government  goes  no  farther.  The  legislature 
may  make  any  regulations  it  thinks  right  and  proper  for 
an  account,  or  estimate  of  incidental  "loss  or  damage," 
or  injuries  to  the  land  owner.  These  may  consist  of  the 
necessity  created  for  the  building  of  new  fences,  the  remo- 
val of  buildings,  separating  him  from  his  spring,  well, 
mills,  negro  houses,  barns,  &c.  And  against  this,  may 
be  set  off,  the  "benefits  and  advantages"  to  the  owner, 
in  the  enhancement  of  the  value  of  his  remaining  land, 
/  of  the  same,  or  any  adjoining  tract,  his  increased  fitcili- 

ties  of  travel,  &c.  We  think  the  legislature  have  the 
power  to  do  this;  and  if  required  by  the  petitioner,  the 
court  would  be  bound,  under  this  charter,  to  direct  the 
commissioners,  or  in  case  of  appeal,  the  jury,  to  make 
the  estimate  on  both  sides,  upon  the  basis  here  stated. 
But  this  must  be  separate  and  distinct  from  the  valua- 
tion of  the  land,  for  the  purpose  of  ascertaining  the  com- 
pensation required  by  the  constitution,  and  cannot  be 
blended  with  it,  or  in  any  way  enlarge  or  reduce  it.  It 
is  true,  that  the  nature  of  the  items  on  both  sides  of  this 
account,  would  be  of  a  very  vague  and  indefinite  cha- 
racter, depending  before  commissioners,  upon  their  opiu- 
ions  upon  the  view  and  examination  of  the  ground,  and 
before  a  jury,  on  appeal,  upon  the  opinions  and  fancr 
of  witnesses.  But  for  that,  no  remedy  or  definite  rule 
can  be  furnished,  which  will  clear  the  subject  of  its 
inherent  difficulties.  But  this  enhancement  of  the  price, 
which  may  be  taken  into  the  account  against  the 
petitioner,  must  be  confined  in  the  estimate  to  the  lot, 
or  tract,   through  which    the    road   runs,  or    to  lots  or 
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lands,  which  adjoin  it,  and  to  sucli  improvement  in 
▼alue,  as  is  the  result  of  running  the  road  at  that  par- 
ticular place,  and  not  to  the  general  rise  of  property  in 
the  country,  or  that  neighborhood,  produced  by  the 
public  work.  That  which  is  common  to  all,  should  not 
be  charged  to  him,  because  this  is  an  advantage  to 
which  he  is  entitled  as  a  citizen  and  tax  payer  of  the 
State. 

To  .these  conclusions  we  are  brought,  by  what  seems 
to  us,  a  fair  construction  of  our  own  constitution.  And 
we  find,  that  we  are  fully  sustained  in  them,  by  the 
court  of  appeals  of  the  State  of  Kentucky,  in  the  case 
of  Jacob  vs.  Hie  City  of  ZouisviUej  9  Dana,  114.  In 
that  case  it  is  stated,  that  the  same  principles  had 
been  adopted  in  SuUon^s  hevrs  vs.  Ths  City  of  Louis- 
ville^ 6  Dana,  28,  and  in  Rice  vs.  NicJiolasmlley  D<m- 
viUe  and  Zan^caster  Turnpike  Company,  7  Dana,  81. 
The  language  used  in  the  constitution  of  Kentucky,  is 
substantially  the  same  as  ours  on  this  subject. 

We  are  aware  that  in  some  of  the  States,  contrary 
and  conflicting  views  have  been  entertained  on  some  of 
the  points  now  decided.  .  It  would  be  a  useless  exten- 
sion of  this  opinion,  to  review  them,  as  it  could  be 
productive  of  no  advantage.  The  diversity  presented 
may  be  partly  attributed  to  the  different  constitutional 
provisions  on  the  subject,  and  to  the  fact,  that  some 
of  the  State  constitutions  are  entirely  without  any  such 
provisions.  And  again,  the  legislative  enactments,  and 
the  form  in  which  the  questions  have  been  presented 
to  the  courts,  have  been  so  variant,  and  dissimilar,  that 
the  diversity  seems  at  first  view,  to  be  greater  than  it 
really  is,  upon  closer  examination. 
29. 
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But,  we  ere  fully  satisfied  with  the  construction  now 
given,  and  though  we  entertain  very  great  respect  for 
decisions  of  other  States,  we  cannot  yield  to  them  as 
authority,  any  farther  than  they  are  sustained  in  our 
judgment,  by  sound  reason  and  settled  principles. 

For  the  errors  in  law  above  indicated,  in  the  charge 
of  the  court  below,  we  reverse  the  judgment  in  this 
case,  and  remand  the  cause  for  a  new  trial  on  the 
principles  laid  down  in  this  opinion. 


'  Barnes  vs.  Whttk. 

Sbiriff.  lAahUiiy  of^  for  an  insufficient  retumof  an  execution.  WaiMr.  The 
fact  that  the  plaintiff  in  a  judgment  has  an  alias  execution  to  issue,  and  receiTCf 
a  partial  payment  of  his  judgment,  after  the  sheriff  has  rendered  hfmself  lia- 
ble by  an  insufficient  return  of  the  first  execution  issued,  is  no  waiver  of  tha 
right  to  hare  judgment  by  motion  against  the  sheriff,  for  the  remainder  of  the 
Judgment,  and  the  damages  given  by  the  statute. 

SaHe.  Band,  In  a  proceeding  by  motion  against  a  sheriff^  upon  his  bond,  for 
the  insufficient  return  of  an  execution  by  the  sheriff,  it  need  not  appear  that 
the  bond  was  recorded  in  the  county  court. 

This  judgment  was  rendered,  as  stated  in  the  opinion, 
at  the  May  Term,  1852,  of  the  circuit  court  for  David- 
son county,  Maney,  Judge,  presiding.  The  defendant 
appealed  in  error. 

Thimble  and  Keid,  for  plaintiff  in  error. 

EwENG  &  Cooper,  for  defendant  in  error. 
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ToTTEKj  J.,  delivered  the  opmion  of  the  court. 

This  is  a  motion  against  the  late  sheriff  and  his  sure- 
ties for  an  insufficient  return.  The  execution  in  favor  of 
White,  the  plaintiff  in  this  motion,  against  Edwin  W. 
Hickman  and  others,  for  one  thousand  seven  hundred  and 
fifty  dollars  and  eleven  cents,  was  issued  from  the  circuit 
court  of  Davidson,  on  the  5th  July,  1851,  on  which  the 
sheriff  made  this  return:  '^Came  to  hand  same  day 
issued;  not  satisfied;  10th  Sept.,  1851."'  An  alias  execu- 
tion was  issued,  under  which  land  was  levied  upon  and 
sold,  and  the  nett  proceeds,  two  hundred  and  forty-nine 
dollars  and  fifty-nine  cents,  paid  to  the  plaintiff.  A  pin- 
ties  execution  was  issued  and  levied  upon  slaves,  and  the 
sale  was  injoined  in  chancery  at  the  instance  of  P.  B. 
Hickman.  There  was  judgment  against  the  sheriff  and 
his  sureties,  and  they  have  appealed  in  error  to  this  court. 

1.  The  return  "not  satisfied,"  without  assigning  any 
reason  for  it,  is,  of  course,  insufficient,  and  the  sheriff, 
when  he  made  that  return,  became  and  was  liable  to  a 
motion,  under  the  statute  of  1889,  ch.  19,  §  6,  for  an 
iMuffident  return. 

2.  If  the  plaintiff  cause  an  alias  Jieri  facias  to  issue, 
and  receive  part  of  his  judgment,  that  is  nu  release  of 
the  liability  of  the  sheriff  for  the  balance  of  the  judg- 
ment, and  the  damages  given  by  the  statute;  and  is  no 
waiver  of  the  plaintiff's  motion  against  him  to  enforce 
it;  Doyle  vs.  Elwin^  4  Iliimph.  R.,  309. 

Certainly  the  liability  of  the  debtor  continues,  and 
there  can  be  no  reason  why  an  attempt  to  enforce  it, 
shall  release  the  plaintiff's  right  to  a  motion  against  the 
sheriff,  that  accrued  to  him  by  reason  of  the  sheriff's 
malfeasance  or  non-feasance   in   office;    for   it   is   to   his 
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advantage  that  the  judgment  be  paid  by  the  debtor.  It 
is  true,  that  in  such  case  the  sheriff  would  still  be  liable 
for  the  twelve  and  a  half  per  cent,  damages,  given  by 
the  statute  as  a  penalty,  notwithstanding  the  debtor  had 
satisfied  the  judgment  against  him,  after  the  sheriff^ 
liability  accrued.  But  if  the  creditor  collect  all  or  any 
portion  of  the  judgment,  the  sheriff  is  entitled  to  a  credit 
for  the  amount  collected ;  otherwise,  the  creditor  would 
receive  a  double  payment,  which  the  statute  giving  tbe 
motion  did  not  intend.  This  is  not  like  Trigg  vs.  MgBwt 
aJLdy  2  Humph.  B.,  386.  That  was  a  motion  for  a  false 
return,  and  it  appeared  that  the  sheriff  had  made  four 
hundred  and  sixty-four  dollars  and  forty-seven  cents,  which 
was  paid  to  the  plaintiff  at  the  return  of  this  writ; 
with  a  full  knowledge  on  his  part,  as  we  are  to  presume, 
of  all  the  facts  in  the  case.  He  thereon  made  his  motion 
for  a  false  return,  and  the  motion  was  denied  upon  this 
and  other  grounds. 

The  money  was  received  upon  the  same  return  that  the 
creditor  impeached;  and  as  he  thought  proper,  in  view 
of  the  facts  of  the  case,  to  take  a  benefit  under  the 
return,  and  thereby,  in  effect,  to  sanction  it,  that  was 
considered  a  waiver  of  his  right  to  the  motion.  Such, 
we  consider,  is  the  doctrine  of  that  case,  and  we  refer  to 
it  for  no  other  purpose  than  to  distinguish  it  from  the 
present.  Here  the  money  was  received  on  an  alias  exe- 
cution, not  on  the  one  where  the  return  is  impeached  as 
insufficient. 

3.  It  is  said  that  the  bond  was  not  recorded  in  the  coun- 
ty court.  It  does  not  appear  whether  it  was  recorded  or 
not.  The  record  exhibits  an  attested  copy,  and  it  appears 
that  the  bond  was  properly  given  and  acknowledged 
before  the  county  court.     K  it   were  not  recorded,  that 
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would  be  immaterial;  for  the  defect  is  cured  by  statute 
1844,  ch.  103,  §§  11  and  14.  We  consider  that  this  sta- 
tute, though  somewhat  obscurely  worded,  applies  to  the 
official  bonds  of  sheriffs,  constables,  &c.,  and  is  not  con- 
fined to  revenue  bonds  merely.  The  11th  section  speaks 
of  "  the  bonds  of  all  officers  "  taken  by  the  county  court ; 
and  the  14th  section,  of  suits  or  motions  on  official  bonds, 
at  the  instance  of  the  State  or  a  privaie  person.  Now, 
this  section  cures  most,  if  not  all  the  formal  defects  in 
official  bonds,  heretofore  indicated  in  the  judgments  of 
this  court;  and  declares  that  such  bonds  shall  be  consid- 
ered as  statutory  in  the  same  manner  as  if  taken  in  strict 
conformity  to  the  several  statutes  on  the  subject.  It  need 
not  appear  that  the  bond  was  recorded.  We  think  it 
very  clear  that  the  sheriff  is  liable  to  the  motion,  and 
order  the  judgment  to  be  affirmed. 
Judgment  affirmed. 
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Lboitim ATioH.  Effed  of.  DUtribution,  Children  not  born  in  lawful  wedlock, 
but  legitimated,  are,  as  against  the  widow  of  tbe  intestate,  entitled  to  succeed 
to  the  personal  estate  of  their  putative  father,  under  tbe  statutes  of  distiibutioQ. 

Sam  K.  Construciion  of  ttaiuteB  on  the  ntbjeet  The  courts,  in  construing  statutes, 
conferring  the  right  of  legitimation,  whether  they  be  public  or  private  acts, 
will  give  them  a  fair  and  reasonable,  if  not  a  liberal  constrnction ;  and  hence, 
though  a  private  act  confers  upon  the  persons  legitimated,  the  power  to  "m- 
herit^  in  the  same  manner  as  if  thej  had  been  born  in  lawful  wedlock,"  and 
though  the  act  of  1805,  oh.  2,  authorising  legitimation  by  the  courts,  dedarei 
the  person  so  legitimated,  shall  "become  heir,  or  joint  heir,'*  of  the  putative 
father;  still,  the  words,  "inherit,"  "heir,"  "joint  heir,"  used  in  the  statutsa, 
must  be  construed  as  conferring  upon  the  persons  so  legitimated,  all  the  righti 
of  inheritance  and  succession  that  would  attach  to  them,  had  they  been  bora 
in  lawful  wedlock. 

Husband  AND  wiFB.  Marital  right,  Slave$,  Upon  the  marriage  of  a  feme  sole, 
who  is  vested  with  a  life  estate  in  a  given  number  of  slaves,  and  an  absolote 
estate  in  an  undivided  moiety  of  them,  the  husband,  upon  reducing  the  slar« 
to  possesion,  becomes  the  owner  of  the  life-estate  of  his  wife ;  but  bis  mantel 
rights  do  not  attach  to  her  moiety,  until  division,  whereby  his  wife  may  have 
a  complete  specific  right  to  the  slave,  or  slaves,  set  apart  to  her  by  tbe  divimw. 

This  was  a  bill  filed  in  the  chancery  court  at  Franklin, 
upon  the  facts,  and  for  the  purposes  stated  in  the  opin- 
ion. At  the  October  Term,  1851,  Chancellor  Fbiersoh, 
presiding,  there  was  a  decree  for  the  respondents,  and 
the  complainantt  appealed. 

EwiNO  &  CooPEE  and  Campbell,  for  complainant,  argued: 
The  act  of  the  Legislature,  legitimating  two  of  the  defen- 
dants, merely  changes  their  names,  and  enables  them  "to 
inherit  in  the  same  manner  as  if  they  had  been  bom  in 
lawful  wedlock."  Private  statutes  are  construed  strictly, 
and  none  more  so  than  those  legitimating  persons  cha- 
racterized by  the  common  law,  as  '^  nvUivs  Jilius;^^  Drake 
vs.  Drake^  4  Dev.  L.  K.,  110 ;  McCormick  vs.  CantreUy  7 
Yerg.,  615 ;  Perry  vs.  Neiosom^  1  Ire.  Eq.,  28.  The  act 
in  this  case,  only  confers  tbe   power    "to  inherit;"  an 
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expression,  bearing  a  definite  legal  meaning,  which  would 
limit  the  inheritable  capacity  to  the  real  estate. 

The  decree  of  the  court  legitimating  the  other  two 
defendants,  is  under  the  act  of  1805,  ch.  2.  Tliat  statute 
only  authorizes  an  illegitimate  person  to  be  made  "heir, 
or  joint  heir,"  of  the  person  petitioning.  These  words 
have  a  definite  legal  meaning  which  would  limit  the 
inheritable  capacity  to  the  real  estate.  The  phraseology 
of  this  statute,  as  well  as  of  the  private  act,  seems  to 
indicate  a  settled  design  on  the  part  of  the  legislature, 
to  limit  the  substitution  of  illegitimate  children  to  the 
rights  of  those  bom  in  lawful  wedlock.  Was  this  not 
intended  expressly  for  the  protection  of  those  entitled  as 
next  of  kin? 

The  statute  of  1844,  ch.  211,  under  which  the  com- 
plainant claims,  gives  to  the  widow  of  an  intestate,  ^^lecm- 
vng  no  Ugitmuxte  child,  or  children,  or  the  descendants 
of  such,"  all  the  personalty.  Does  not  this  language 
exclude  illegitimate  children? 

The  complainant,  we  insist,  is  entitled  to  the  negroes 
derived  from  Theobald's  estate.  First:  because  there  is 
no  proof  of  assent  to  the  legacy ;  nor  are  the  cir- 
cumstances and  lapse  of  time,  sufficient  to  imply  such 
assent  Secondly:  because  there  was  no  division  of  the 
negroes,  to  which  complainant  had  only  a  life-interest, 
and  those  to  which  she  was  absolutely  entitled ;  10  Yerg., 
190;  11  Humph.,  425;  6  Ves.,  615;  2  Call,  447;  8 
Yerg.,  657. 

Foster  and  Maimhall.  &  Fioubes,  for  respondents 
argued:  That  the  general  assembly  of  the  State  of  Ten- 
nessee, under  the  first  constitution,  had  the  power,  by 
special  legislation,  to  make  children  bom  out  of  lawM 
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wedlock  legitimate^  has  been  decided  by  the  snprenM 
court  of  the  State ;  Y  Yerg.,  615. 

It  is  supposed  that  in  the  absence  of  constitutional 
prohibition,  legitimation  by  private  acts  of  the  le^a- 
lature  is  a  matter  of  ordinary  legislation;  Drake  vs. 
Drake^  4  Dev.   R,  110;  Perry  vs.  New8om^  1  Ire.,  28. 

The  question  now  is,  has  the  legislature  legitimated 
the  defendants,  James  and  Mary,  by  the  private  act 
cited.  The  words  of  the  act  are :  "  Be  it  enacted,  that 
the  names  of  James  Nail  and  Mary  Nail,  illegitimate 
children  of  James  Swanson,  of  Williamson  county,  be 
and  the  same  are  hereby  changed  to  that  of  James 
Swanson  and  Mary  Swanson,  and  they  are  hereby  ena- 
bled to  inherit  in  the  same  manner  as  if  they  had  been 
bom  in  lawful  wedlock." 

It  is  contended  by  Uie  complainant,  that  as  the  word 
^'^  hiherity^  is  used,  and  not  the  words,  succeed  to^  that 
the  children  could,  to  be  sure,  take  real  estate  from  their 
father,  but  were  not  enabled  by  the  act  to  take  his  per- 
sonal estate ;  in  other  words,  that  the  word,  inherity  muBt 
be  confined  to  its  technical  signification.  It  is  to  be 
observed,  that  neither  the  real  nor  personal  estate  of  tiie 
&ther  is  mentioned  in  the  act 

The  old  elementary  writers  never  say  a  bastard  cannot 
take  a  distributive  share,  they  only  say  that  he  cannot 
inherit ;  4  Black.  Com.,  408 ;  and  the  reasoning  is  that 
as  he  is  nuUius  JUiuSy  he  can  have  no  inheritable  bk)od 
in  him.  And  Selden  says,  that  by  the  laws  of  England, 
bastards  were  excluded  from  inheritancey  unless  there 
was  a  subsequent  legitimation ;  2  Kent  Com.,  212.  This, 
by  the  common  law  was  the  great  disability  of  the  bas- 
tard, and  the  word,  inherity  was  the  most  apt,  enabling 
word  that  could  be  used.    On  the  construction  of  statates, 
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the  following  authorities  are  cited,  whether  the  statutes 
be  public  or  private;  1  Kent  Com.,  459-460,  and  note 
b,  461,  463-4r-5. 

The  real  intention  of  statutes  must  prevail  over  the 
words;  15  Johns.    Rep.,  358,  380;  14  Mass.   Rep.,  92. 

When  the  expression  in  a  statute  is  particular,  and 
the  intention  general,  the  expression  shall  be  made  gen- 
eral; 10  Coke,  57;  4  Kent  Com.,  462,  note  f. 

The  intention  of  the  act  is  manifest ;  the  incapacity  of 
the  children  to  take  property  from  their  father  was  what 
was  intended  to  be  removed  by  the  act,  and  not  the 
incapacity  to  take  a  pari  of  his  property,  and  not  the 
balance  of  it  The  father's  name  is  pven  to  the  children, 
and  they  are  to  inherit  or  take  as  if  born  in  his  lawful 
wedlock.  The  word,  child,  in  the  statutes  of  distribu- 
tions, always  means,  the  chUA  who  is  heir.  So  it  is  in 
England ;  that  is,  the  word,  child,  in  the  statute  of  distri- 
butions means  the  child  who  is  or  might  be  heir.  See 
the  various  modes  of  expression  adopted  in  the  private 
acts  of  the  general  assembly  legitimating  bastards,  in 
other  cases,  where  the  intention  was  to  legitimate  gen- 
erally. 

It  will  be  observed,  that  all  statutes  of  legitimation,  of 
descents  and  distributions,  are  in  paH  materiaj  and  are 
to  be  construed  in  reference  to  eiich  other.  The  Act 
of  1766,  ch.  3,  (Car.  &  Nich.,  252,)  has  not  the  word  legit- 
imate in  it;  nor  has  the  act  of  1784,  ch.  22,  §  8.  The 
argument  based  upon  the  presence  of  that  word  in  the 
Mts  of  1827,  ch.  14;  1844,  ch.  211;  and  1846,  ch.  210, 
amounts  to  nothing. 

Technical  language  has  not  been  employed  with  any 
precision  in  any  of  the  statutes  of  descents  or  distribu- 
tions.   The  words  inheritance  of  UmdSy  in  the  act  of  1829, 
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ch.  36;  in  the  act  of  1823,  cli.  28,  the  word  disinheri- 
ted^ means  excluded  from  both  real  and  personal  estate^ 
and  the  words,  succeed  to,  without  other  words,  apply 
to  real  and  personal  estate ;  and  in  the  act  of  1796,  ch. 
14,  the  words  are :  all  real  estates  of  inheritcmoey  as  well 
a?  personal,  shall  descend  to,  &c. 

The  act  of  1825,  ch.  15,  provides  that  it  shall  not  1m 
lawful  for  any  child  of  color,  to  inherit  the  estate  of  its 
mother's  husband.  Under  the  construction  of  this  act, 
could  such  child  succeed  to  the  personal  estate  of  its 
mother's  husband,  he  being  a  white  man's  child!  Ce^ 
tainly  not. 

It  is,  therefore,  contended,  that  the  defendants,  James 
and  Mary,  are  made  legitimate  children  of  the  intestate, 
by  said  private  act,  and  entitled,  under  the  statutes  of 
descent,   to  portions  of  his  real  and  personal   estate. 

It  is  further  contended  by  complainant,  that,  at  most, 
the  act  of  1805,  ch.  2,  would  authorise  these  defendantB 
to  be  made  heirs,  if  it  does  not  authorise  them  to  be  made 
distributees.  This  being  a  statute  of  descents  and  dis- 
tributions, as  we  contend,  it  must  be  construed  with  all 
other  laws  on  the  same  subject.  All  the  remaifa 
made  on  the  word,  inherit,  on  a  previous  point  in 
this  cause,  are  applicable  on  this  point;  and  it  may 
be  remarked,  that  the  provisions  of  this  act  strengtben 
the  position  taken  for  the  defendants,  James  and  Mary, 
on  that  point.  It  may  also  be  remarked,  that  the  word 
heir  is  very  often  used  in  common  parlance,  for  child, 
and  in  statutes  and  deeds,  to  include  heir  and  next  of 
kin. 

McKiNNKY,  J.,  delivered  the   opinion  of  the  court 
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Tliis  was  a  bill  filed  in  the  chancery  court  at  Frank- 
lin, for  the  settlement  and  distribution  of  the  estate  of 
James  Swanson,  sr.,  who  died  intestate  on  the  25th  of 
March,  1850.  Tlie  intestate,  at  the  time  of  his-  death, 
was  owner  of  a  large  estate,  both  real  and  personal,  situ- 
ate, in  part,  in  this  State,  and  in  part,  in  Mississippi. 
He  left  surviving  him,  the  complainant,  who  is  his 
widow,  but  no  diild,  or  the  issue  of  such,  born  in  lawful 
matrimony. 

The  defendants  are  his  natural  sons  and  daughters,  bom 
long  prior  to  his  marriage  with  the  complainant,  and 
claim,  by  legitimation^  the  right  of  inheritance  and  suc- 
cession to  his  estate.  And  this  right,  asserted  by  them, 
which  is  not  admitted  by  the  bill,  gives  rise  to  the  prin- 
cipal question  for  our  determination  in  the  cause. 

In  the  discussion  here,  the  question  is  property  nan'owed 
down  to  the  enquiry,  whether  or  not,  the  defendants  are, 
by  law,»  entitled  to  succeed  to  the  personal  estate^  under 
the  statutes  of  distribution ;  their  right  of  inheritance,  as 
respects  the  real  estate,  not  being  seriously  questioned. 

The  incapacity  of  defendants  to  take,  as  distributees,  in 
this  case,  is  placed  upon  two  grounds:  The  first  rests 
upon  the  peculiar  phraseology  of  the  act  of  1844,  ch. 
811.  The  second  is,  that  the  legal  effect  of  the  legiti- 
mation relied  on  by  the  defendants,  was  merely  to  confer 
upon  them  the  capacity  to  take,  as  fieira^  and  not  as 
<Ustrtbutee8j  of  their  putative  father,  the  intestate. 

These  objections  to  the  competency  of  the  defendants  to 
take  the  personal  estate,  however  plausible  at  the  first 
vieW)  are  not  tenable.  First:  The  act  of  1844  declares^ 
"that  hereafter,  when  any  person  shall  die  intestate, 
leaving  no  legitimate  child,  or  children,  or  the  descen-" 
dants  of  such,   living,  but  leaving  a  widow ;  then,  and 
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in  that  case,  the  said  widow  shall  be  entitled,  after  ihe 
payment  of  all  just  debts,  to  the  whole  of  the  personal 
estate,  absolutely,  of  her  deceased  husband,  in  addition 
to  the  dower  of  real  estate,  as  heretofore  allowed  by  law." 

It  is  argued,  that,  by  force  of  the  word,  "legitimate," 
in  this  act,  the  intention  is  sufficiently  manifest,  that  in 
favor  of  the  widow,  a  child  or  children  of  the  intestate, 
not  bom  in  lawful  wedlock,  should  be  excluded  alto- 
gether; and  consequently,  that,  under  the  statute,  legiti- 
mation confers  such  natural  child,  or  children,  no  riglit 
of  succession  whatever,  as  against  tlie  widow. 

This  construction  is  wholly  inadmissible.  It  would  be 
to  make  the  statute  wholly  inconsistent  with  the  general 
law,  providing  for  the  legitimation  of  natural  children; 
and  as  to  all  cases,  falling  within  the  act  of  1844,  wonld 
render  legitimation,  a  mere  idle  ceremony,  of  no  effect 
whatever.  The  word,  "legitimate,"  as  used  in  this  statnte, 
is  obviously  put  in  opposition  to  Ulegiiiinate^  and  not  in 
contradistinction  to  legitimate  children.  And  in  this  view, 
it  can  have  no  force  or  eflfect,  whatever,  in  the  con8t^l^ 
tion  of  the  act.  It  is  a  mere  expletive,  and  altogetlier 
unnecessary  to  have  been  used;  because,  by  the  estab- 
lished principle  of  the  common  law,  as  also,  of  onr 
statutes  of  descent  and  distribution,  illegitimate  children 
were  excluded  from  all  right  of  inheritance  and  succession. 

We  proceed,  then,  to  consider  the  validity  and  effect 
of  the  alleged  legitimation  of  the  defendants,  and  the 
extent  of  the  rights  thereby  conferred  upon  them,  h 
this  investigation,  we  can  derive  but  little  aid  from  ihe 
common  law.  The  doctrine  of  the  civil  law,  upon  the 
subject  of  the  legitimation  of  bastards,  was  never  admit- 
ted into  the  common  law  of  England.  Its  introduction, 
we  learuy  was   attempted  by  the   bishops  in    the  reign 
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of  Henry  the  III.  But,  it  was  sternly  and  successfully 
resisted  by  the  barons;  not  so  much  upon  principle,  as 
has  been  said,  as  from  their  extreme  jealousy  of  the 
civil  law,  and  utter  unwillingness  to  yield  to  its  supe- 
riority over  the  common  law,  in  any  respect. 

By  the  Roman  law,  there  are  two  modes  by  which 
children,  illegitimate  by  birth,  may  be  rendered  legiti- 
mate. The  one  is,  ^per  mbsequena  matrimonium ;  the 
other,  reseripto  jmncipiis ;  by  the  subsequent  marriage  of 
the  parents,  or  by  the  letters  of  the  Sovereign.  See 
Burge's  Colonial  Law,  vol.  1,  p.  92. 

But  by  the  stern  principles  of  the  common  law,  a 
child  bom  out  of  lawful  matrimony,  is  a  bastard,  not- 
withstanding the  subsequent  marriage  of  the  parents.  He 
is  treated  as  the  son  of  nobody ;  has  no  inheritable 
blood;  is  denied  all  rights,  of  whatever  nature,  founded 
on  a  claim  of  kindred ;  and  is  regarded  as  having  no 
rights,  except  such  as  he  can  personally  acquire;  even 
the  right  of  a  sir^iame^  he  can  acquire  only  by  repu- 
tation, and  when  thus  acquired^  it  serves  in  law,  only 
as  a  description  of  the  person ;  and,  hence,  he  cannot 
take  otherwise  than  merely  by  the  description  and  name 
gained  by  reputation;  1  BL  Com.,  459. 

In  England,  there  is  only  one  possible  mode  in  which 
a  bastard  may  be  made  legitimate,  and  that,  in  the 
language  of  Blackstone,  is,  "  by  the  transcendent  power 
of  an  act  of  Parliament,  and  not  otherwise."  An  in- 
stance of  legitimation,  in  this  mode,  is  given  in  the 
reign  of  Richard  the  II,  in  the  case  of  the  Duke 
of  Lancaster's  children,  bom  before  marriage;  1  Bl. 
Com.,  459;  2  Kent   Com.,  209. 

The  severity  of  the  common  law,  in  its  condemna- 
tion of    the    policy    of   legitimation,    has  been  a  good 
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deal  relaxed  in  several  of  the  American  States.  And 
this  proceeds  upon  the  principle  that  the  relation  of 
parent  and  child,  which  may  exist,  in  all  its  natural 
force,  between  the  putative  father  and  his  innocent, 
though  illicit  offspring,  ought  to  be  permitted,  at  the 
will  of  the  parent,  to  carry  with  it  all  the  legal  con- 
sequences of  that  relation. 

In  this  State,  and  several  other  States  have  adopted 
the  same  rule,  a  bastard  may  take  the  estate  of  the 
mother,  (dying  intestate,  leaving  none  other  than  ille- 
gitimate children,)  under  the  general  rules  of  descent 
and  distribution.  So,  in  several  of  the  States,  statutes 
have  been  passed,  adopting  the  principle  of  the  civil 
law,  by  which  children,  bom  before  marriage,  are  legit- 
imated by  the  subsequent  marriage  of  their  parents. 
And,  in  a  number  of  the  States,  general  laws  exist 
for  the  legitimation  of  natural  children,  and  in  some, 
including  this  State,  numerous  private  acts  have  been 
passed,  from  time  to  time,  to  legitimate  particular  indi- 
viduals bom  out  of  lawful  wedlock;  1  Bouvier's  Inst., 
133,  135. 

The  competency  of  the  legislature,  by  general  laws,  to 
provide  for  the  legitimation  of  bastards,  is  not  question- 
ed; nor  could  the  power  of  the  legislature  to  pass  pri- 
vate laws,  legitimating  particular  individuals,  have  admitr 
ted  of  any  question  prior  to  the  prohibition  against  spe- 
cial legislation,  introduced  into  the  amended  Constitution 
of  tins  State  in  1834,  Article  XI,  §  7.  ^ 

The  legitimation  of  persons  born  out  of  lawful  wedlock, 
is  to  be  regarded,  then,  not  only  as  a  settled,  but  like- 
wise as  rather  a  favored  policy,  in  the  legislation  of  this, 
and  other  States  of  the  Union.  And,  therefore,  the 
courts,  in  the  exposition  of  statutes  conferring  this  right? 
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whether  they  be  general  or  private  acts,  are  to  give  them 
at  least  a  fair  and  reasonable,  if  not  a  liberal  construction. 

In  the  case  under  our  consideration,  two  of  the  defen- 
dants claim  to  have  been  made  legitimate  by  a  private 
act  of  the  legislature,  passed  on  the  26th  of  July,  1820, 
which  enacts  ^Hhat  the  names  of  James  Kail  and  Maiy 
Nail,  illegitimate  children  of  James  Swanson,  of  William- 
son, be,  and  the  same  are  hereby  changed  to  tliat  of 
James  Swanson  and  Mary  Swanson ;  and  they  are  hereby 
enabled  to  inherit^  in  the  same  manner  as  if  they  had 
been  born  in  lawful  wedlock." 

He  other  two  defendants  were  declared  legitimate  by 
a  proceeding  in  the  common  law  and  chancery  court  of 
the  city  of  Memphis,  on  the  petition  of  said  James  Swan- 
son, sr.,  iir  proper  person,  pursuant  to  the  general  law  of 
1805,  ch.  2.  That  statute  empowers  the  court,  on  the 
petition  of  any  person  wishing  to  make  any  child,  not 
bom  in  wedlock,  legitimate,  and  an  heir,  or  joint  heir, 
to  his,  or  her  estate,  to  alter  the  name  of  such  illegiti- 
mate person,  and  to  declare  '^that  said  person,  made 
legitimate  as  aforesaid,  has  become  heir,  or  joint  heir,  of 
the  person  petitioning." 

The  order  and  decree  of  said  court  directs,  that  the 
name  of  Cataline  Burk,  be  changed  to  that  of  Cataline 
Swanson;  and  that  the  name  of  James  Monroe  Whi- 
tees,  be  changed  to  that  of  Monroe  Swanson,  "and 
that  they  be,  and  are  hereby  constituted  heirs  and  joint 
heirs  at  law  of  the  said  James  Swanson,  the  petitioner, 
b^ing  legitimated  upon  his  petition,  and  rendered  capa- 
ble of  inheriting  from  him,  and  of  being  his  distribu- 
tees, as  if  they,  and  each  of  them  had  been  born  in 
lawful  wedlock." 
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The  position  assumed  by  the  complainant's  cotmsel  ia^ 
that  the  legitimation  of  the  defendants,  in  either  of  the 
foregoing  modes,  confere  upon  them,  at  most,  simply 
the  capacity  to  take  as  heirs^  and  not  as  next  of  Jb»n, 
under  the  statute  of  distribution. 

It  is  unquestionably  true,  that  the  defendants  have  no 
inheritable  capacity,  except  such  as  may  have  been, 
either  expressly,  or  by  necessary  implicatioD,  conferred 
upon  them  by  law. 

The  private  act,  legitimating  two  of  the  defendants, 
entitles  them  ''to  inherit  in  the  same  manner  as  if  thej 
had  been  born  in  lawful  wedlock."  And,  by  the  public 
act  of  1805,  under  which  the  other  two  defendants  were 
declared  to  be  legitimated,  they  are  constituted  "A«ir« 
or  jomt  heira^^  of  their  putative  father.  A  rigid  ad- 
herence to  the  strict  letter  of  both  these  acts,  would 
certainly  lead  to  the  conclusion  maintained  by  the 
counsel  for  the  complainant;  but  such  literal  coostrac- 
tion  would  obviously  be  in  direct  opposition  to  the  fiur 
meaning  and  intention  of  the  legislature. 

We  need  not,  for  the  decision  of  the  present  case, 
stop  to  notice  the  well  settled  distinctions,  in  the  rules 
of  construction,  between  public  and  private  statutes;  for 
as  much  as,  in  our  view,  the  public  and  private  acts 
under  consideration,  as  respects  the  extent  of  the  right 
conferred  by  them,  respectively,  on  the  defendants,  most 
be  governed  by  the  same  primary  and  fundamental  role 
of  construction,  alike  applicable  to  both,  namely,  the 
intention  of  the  lawgiver.  And  the  real  intention,  when 
accurately  ascertained,  will  always  prevail  over  the  literal 
sense  of  terms;  1  Kent's  Com.,  4G2.  The  rule,  that 
technical  words  are  to  be  taken  to  have  been  used  in 


DECEMBER  TERM,  1852.  457 

[  Siranion  «•.  Swanaon.] 

a  technical  sense,  though  generally  true,  is  not  so,  when 
it  clearly  appears  that  they  were  intended  to  be  ap- 
plied differently  from  this  legal  acceptation;  Ih. 

The  words,  "inherit,"  and  "heir,"  in  this  technical 
sense,  relate  to  right  of  succession  to  the  real  estate  of 
a  person  dying  intestate.  And  when  used  in  a  statute, 
as  well  as  in  a  will,  or  other  instrument,  they  will  be 
taken  to  have  been  employed  in  their  legal  sense;  but 
a  clear  intention  to  the  contrary,  will  repel  this  pre- 
sumption, and  control  the  legal  operation  of  words  how- 
ever technical;  6  Or.  Dig.,  148;  2  Wills,  on  Ex.,  926. 

As  our  notions  on  the  subject  of  legitimation  are 
derived,  in  a  great  measure,  from  the  civil  law,  there 
is  much  plausibility  in  the  suggestion,  that  the  words, 
** inherit,"  and  "heir,"  in  the  acts  before  referred  to, 
were  intended  to  be  understood  in  the  sense  of  that  law. 
Among  the  civilians,  by  inheritcmce^  is  understood  the 
succession  to  all  the  rights  of  the  deceased;  and,  the 
title  heir  is  applied  indiscriminately  to  every  person 
called  to  the  succession,  and  he  is  entitled  to  all  the 
estate  of  the  deceased,  whether  it  be  real  or  personal; 
Story's  Confl.,  §  607. 

But,  this  consideration  aside ;  we  take  it  to  be  a 
correct  principle,  that  the  same  rule  of  construction, 
applicable  in  this  respect,  to  a  will  or  other  instrument, 
should  be  applied  in  the  constructicm  of  a  statute, 
whether  public  or  private.  And,  with  respect  to  a  will, 
it  is  well  settled,  that  when  the  word  "heirs"  is  used 
to  denote  succession  or  substitution,  it  may  be  under- 
stood to  mean  such  persons  as  would  legally  succeed  to 
the  property  according  to  its  nature  and  quality.  Thus 
a    legacy  of  personal    property  to    A,   and,  in    case    of 

his  death  before  the  testator,  to  his  heirsy  was  decreed 
80 
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to  belong  to  the  next  of  Jcm^  of  A,  who  died  before 
the  testator;  2  Will,  on  Ex.,  950.  Such  is  the  settled 
rule,  with  respect  to  the  personalty,  whenever  it  clearly 
appears,  that  the  testator  has  employed  the  term  "heir," 
not  in  its  strict  and  proper  acceptation,  bnt  in  a  lax 
sense,  as  descriptive  of  the  person  appointed  by  law  to 
succeed  to  property  of  this  description ;  2  Jar.  on  Wilh, 
22.  So,  under  the  description  of  personal  estate,  the 
freehold  has  been  held  to  pass,  where  it  was  clear  from 
the  £Ace  of  the  will,  that  the  testator  meant,  not  what 
is  technically  imderstood  by  the  words  used,  but  the 
real  property  over  which  he  had  an  absolute  power  of 
disposition;  2  Wills,  on  Ex.,  925. 

It  is  not  allowable  to  suppose  that  the  legislature  de- 
liberately intended  to  bestow  upon  natural  children,  the 
more  important  privilege  and  capacity  of  taking  by  in- 
heritance, the  real  estate  of  their  father,  and  to  deny 
them  the  less  valuable  right  of  succession  to  his  per- 
sonal estate;  or,  in  other  words,  to  make  such  children 
legitimate  for  the  one  purpose,  and  leave  them  bastards 
as  to  the  other. 

But  again:  we  do    not    think    it    essential,    thaft  the 
statute  should,  in  express  terms,  have  declared  the  right 
,  of  the  person  legitimated,   to  take   as  next  of  Mn^  ub- 
der  the  statute  of  distributions.    This  results,  by  implica- 
tion of  law,  from  his  being   constituted  a  legal  heir. 

When  placed  by  law,  in  the  state  and  condition  of 
heir,  and  invested  with  the  character  and  capacity  of 
heir,  all  the  rights,  privileges  and  legal  conseqnence& 
incident  to  that  relation  and  character,  are  tacitly  ow- 
fiarred ;  and,  consequently,  the  right  of  succession  to  Ae 
personal  estate  of  the  intestate. 
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We  are  of  opinion,  therefore,  that  in  virtue  of  the 
acts  of  legislation  above  mentioned,  the  defendants  respec- 
tively are  invested  with  the  right  of  inheritance  and 
succession  to  the  estate  of  James  Swanson,  the  intestate, 
personal  as  well  as  real. 

Another  question  has  been  made,  respecting  the  rights 
of  the  complainant  to  certain  slaves  owned  and  possess- 
ed by  her,  at  the  time  of  her  marriage  with  Jwnes  Swan- 
son,  the  intestate.  For  some  .time  previous  to  said  mar- 
riage, which  took  place  in  October,  1847,  the  complain- 
ant was  the  widow  of  William  B.  Theobald,  who  died 
in  1844.  By  his  last  will  and  testament,  said  Theobald 
devised  and  bequeathed  to  the  complainant,  all  his 
eitate,  both  .real  and  personal,  during  her  natural  life, 
"  one  half  of  which  is  to  be  at  her  disposal  at  her  death, 
the  other  half  I  bequeath  to  my  sister,  Mary  Thomas, 
and  her  bodily  heirs,  except  Madison,  (a  slave,)  which 
is  to  be  set  free  at  my  wife's  death,  provided  for  at 
her  disposal ;  provided  he  make  her  a  faithful  and  obe- 
dient servant;  if  not,  she  is  to  dispose  of  him  as  she 
thinks  proper." 

In  December,  1844,  the  complainant  was  duly  qualified 
in  the  county  court  of  Maury,  as  administratrix  with  the 
will  annexed,  of  her  late  husband's  estate.  Inmiediately 
preceding  her  marriage  with  the  intestate,  Swanson,  she 
made  a  settlement  of  her  administration,  and,  in  Octo- 
ber, 1848,  some  twelve  months  after  said  marriage,  she 
resigned  said  administration,  and  James  Swanson,  the 
intestate,  was  appointed  administrator,  with  the  will  annex- 
«d,  in  her  stead. 

It  is  not  shown  that,  on  the  settlement  of  her  admin- 
istration, in  October,  1847,  which  was  two  days  prior  to 
her  marriage  with  the  intestate,  there  remained  any  debts 
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or  liabilities  dne  or  unsatisfied,  against  the  estate  of  said 
Theobald.  Said  estate  consisted,  in  part,  of  a  number  of 
slaves,  which,  prior  to,  and  at  the  time  of,  complainant's 
marriage  with  the  intestate,  Swanson,  were  in  her  pos- 
session ;  and,  after  said  marriage,  passed  into  possession 
and  control  of  Swanson,  and  so  remained  np  to  the  peri- 
od of  his  death,  in  March,  1850. 

On  the  foregoing  facts,  we  are  of  opinion,  that  the 
complainant  must  be  presumed  to  have  assented  to  the 
bequest  in  her  favor  of  the  slaves  in  question ;  and  there- 
by she  became  vested  with  a  life  interest  in  the  whole  of 
said  slaves,  and  her  absolute  interest  in  a  moiety  of  them. 
Such  was  the  relation  in  which  she  stood  to  the  proper- 
ty, at  the  time  of  her  marriage  with  Swanson.  And  the 
legal  consequence  is,  that  so  far  as  respects  the  life  inter- 
est of  complainant  in  said  slaves,  at  the  time  of  her  mar- 
riage, the  marital  right  of  the  husband  attached,  he 
thereby  become  owner  of  the  life  interest  in  the  whole  of 
the  slaves ;  and,  on  his  death,  this  interest  passed  to  his 
legal  representatives.  But,  as  to  the  absolute  interest  of 
the  complainant  in  moiety  of  the  slaves,  the  marital  right 
of  the  husband  did  not  attach,  on  the  ground  that  there 
had  been  no  division  of  the  slaves.  Until  division,  she 
had  no  complete,  specific  right  to  any  individual  slave, 
or  number  of. slaves;  and,  therefore,  the  marital  right 
could  not  attach  upon  the  remainder  interest,  as  held  in 
a  case  precisely  similar  in  its  facts;  JSiaU  vs.  McLain^ 
11  Humph.,  426. 

As  respects  the  slave,  Madison,  no  decree  will  be  made 
at  present.  It  is  contingent  whether  he  is  to  be  free,  or 
to  be  disposed  of  by  the  complainant ;  and  the  rights  of 
the  parties  will  be  reserved  until  the  happening  of  the 
contingency.    Decree  affirmed. 
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Dktisatit  tu.  nob.  Pleading.  Practice,  VThile  it  is  true  that  a  win  may  be 
oonteated  as  to  some  particalar  dause,  or  as  to  some  particular  beqnesti  yet,  if 
the  contestants  plead  specially,  as  to  parUcolar  portions  of  the  will,  denying 
BQch  to  be  the  will  of  the  testator,  and  also  plead  generally,  denying  the  entire 
flcript  to  be  the  will  of  the  testator,  the  ooart  may,  without  error,  strike  out  the 
special  pleas.  Under  the  statutes  upon  the  subject,  no  particular  form  of  plead- 
ing is  necessary  in  making  up  the  issue  of  devisavit  vel  non.  All  that  Is  neces* 
Bary,  is,  that  the  paper  should  be  propounded  and  averred  to  be  the  will,  by 
(he  executors,  and  a  denial  that  the  affirmation  is  true,  by  the  contestants.  The 
general  issue,  in  such  case,  brings  the  will  as  a  whole,  and  all  its  parts,  into 
contest. 

Sam  b.  Charge  of  the  cowrt.  Upon  the  trial  of  a  general  issue  of  deuieamt  vH  non^ 
should  tlie  circuit  court  charge,  that  if  the  jury  believe  there  was  fraud  or 
mistake,  in  the  making  of  one  or  more  of  several  clauses  of  a  will,  they  should 
render  a  verdict  for  the  contestants,  it  is  not  such  error  as  would  authorise  the 
court  to  grant  a  new  trial  upon  the  application  of  the  contestants. 

SiMB.  8a*he,  The  court,  in  charging  a  jury  upon  the  trial  of  an  issue  of  devi- 
ecBoit  vel  non,  is  not  required  to  charge  as  requested  In  writing,  by  the  counsel, 
if  the  propositions  submitted  to  the  court  for  that  purpose,  are  irrelevant  to 
the  case,  as  made  out  by  the  proof  which  has  been  submitted  to  the  jury,  or 
are  inapplicable  to  the  issue,  however  appropriate  they  may  be  in  the  determi- 
nation of  questions  arising  out  of  a  construction  of  the  will,  by  a  proper  tri- 
bunaL 

Sam B.  Evidenee,  Upon  the  trial  of  an  issue  of  devisavit  vd  non^  parol  proof  can 
not  be  admitted  to  show  that  the  testator  intended  to  make  any  other  disposi- 
tion of  his  property  than  such  as  Is  directed  by  the  will,  that  he  was  decelTed 
as  to  the  legal  import  of  the  will ;  or  that  there  was  a  mistake  of  the  draftsman, 
if  it  clearly  appear  that  the  will  was  read  over  correctly  to  the  testator,  before 
it  was  signed,  and  he  was  capable  of  understanding  its  provisions. 

This  was  an  issue  of  devisamt  vel  non  in  the  circuit 
court  of  Bedford  county.  At  the  December  Term,  1852, 
Davidson,  Judge,  presiding,  t^ere  was  judgment  for  the 
plaintiffs,  and  the  defendants  appealed  in  error. 

£.  C!ooFEs  and  Ewmo  &  Coopeb,  for  complainants  in 
error,  argued:  The  first  error  on  the  part  of  the  court 
below  in  this  case,  consists  in  this:  that  he  treats  the 
-w^ill  as  an  entirety,  and  refuses  to  leave  it  lo  the  jury 
to  find  the  instrument  propounded,  the  last  will  and  tes^ 
tament  of  the  deceased,  as  to  part,  and  not  his  last  will 
in    other  respects,  should  such  be  their  conclusion  upon 
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the  proof.  In  the  ecclesiastical  courts,  the  practice  is  to 
propound  the  will,  by  a  general  allegation,  or  by  spe- 
cial allegata  as  to  each  part,  with  great  minuteness;  and 
even  to  offer  additional  clauses  not  inserted  in  the  instru- 
ment, as  parts  of  the  last  will,  by  proper  averment, 
to  which  these  opposed  in  interest  may  reply,  (see  Eep. 
passim.)  In  the  court  of  chancery  the  practice  is,  to 
make  up  issues  upon  the  whole  will,  or  upon  different 
parts  of  it,  as  may  be  necessary ;  Stppesley  vs.  Horner^ 
11  Eng.,  Oh.  28.  It  is  a  matter  of  indifference  wheth- 
er, in  this  State,  parties  shall  be  allowed  to  make  up 
issues  upon  those  portions  of  the  instrument  really  con- 
tested, or  be  forced  to  the  general  issue,  provided  the 
jury  are,  in  the  latter  case,  properly  instructed;  that 
they  may  find  for  part,  and  against  part,  as  in  the  case 
of  Outhrie  and  wife  vs.  Owm>^  2  Humph.  202.  Here, 
the  circuit  judge  refused  to  do  either,  but  charged  flie 
law  as  if  the  jury  were  bound  to  find  for  or  against 
the  entire  instrument. 

The  second  error  in  the  conduct  of  the  court  below, 
upon  which  we  rely,  was  in  the  failure  and  refusal  to 
charge  that  there  might  be  error  in  the  fadwm,  of  a  will, 
by  accident  or  mistake,  (outside  of  fraud  upon  which  he 
does  charge,)  suflBcient  to  vitiate  the  will  in  whole  or  in 
part.  ?'By  an  ambiguity  in  ^\<^  fadv/m  is  meant,  not  an 
ambiguity  upon  the  construction,  as  whether  a  particular 
clause  shall  have  a  particular  effect;  but  an  ambiguity 
80  to  the  foundation  itself  of  the  instrument,  or  a  partic- 
ula/r  pwrt  of  it  As  whether  the  testator  meant  a  partic- 
ular clause  to  be  part  of  the  instrument,  or  whether  it 
was  introduced  without  his  knowledge,  (which  would  be 
fraud ; )  or  whether  the  residuary  cUmae^  or  any  otJur  pcu- 
mge^  waa  dGciderUaUy  omitted^  (which  would  be  mistake 
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without  fraud.)  These  are  all  matters  of  ambiguity  upon 
the  factum  of  the  instrument."  And  if  clear  and  satis- 
fectory  proof,  that  the  ''insertion  or  omisdon^^  was  cc«i- 
trary  to  the  intention  of  the  testator,  is  produced,  the 
court  is  bound  to  pronounce  for  the  will,  not  in  its  actual 
state,  but  with  such  error  first  reformed  or  corrected, 
either  by  the  insertion  of  the  passage  omitted,  or  by  the 
omission  of  that  inserted;  1  Williams  on  Ex'rs.,  296,  300; 
Fomcett  vs.  Jonea^  1  Eng.  Ecc.  Sep.,  433;  Casteli  vs. 
Tagyy  6  lUdj  328;  Hijppedey  vs.  Ecmer^  11  Eng.  Ch. 
Rep.,  28. 

Another  error  was,  in  the  exclusion  of  the  testimony 
offered  in  relation  to  the  subsequent  acts  and  declara- 
tions of  the  testator,  about,  and  in  reference  to  the  will. 
However  doubtful  it  may  be,  whether  parol  testimony 
is  admissible  to  supjdy  ail  omission,  (by  fraud,  or 
mistake,)  there  seems  to  be  no  doubt  that  such  evi- 
dence is  admissible  upon  the  factrnn^  so  as  to  enable 
the  court,  or  jury,  to  pronounce  certain  parts  of  the 
instrument  not  the  testator's  will.  The  declarations  of 
the  testator,  both  before  and  after  the  making  of  the 
will,  are  admitted  in  evidence,  to  show  imienUan.  See 
authorities,  Supra,  and  Weatherhead  vs.  SeweUy  9  Humph., 
JSxH  (^  Newlmrgh  vs.  ChwnteBB  cf  Newburgh^  6  Madd., 
364;  Cowen's  Notes  to  Ph.  on  Ev.,  p.  1388. 

WisBNEE,  for  defendants  in  error,  argued:  Did  the 
court  below  err  in  striking  out  the  three  special  pleas 
put  in  by  the  defendants?  The  question  involved  is, 
can  a  party  contest  any  item  of  a  will,  and  not  the 
whole  will?  Must  not  the  pleadings  put  in  issue  the 
execution  of  the  entire  paper  writing?  By  the  act  of 
1835,  it  is  provided  that  ''  an  issue  of  deviscmt  vd  nofi 
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shall  be  made  up  under  the  direction  of  the  court"  It 
does  not  say,  issues.  K  one  party  may  be  permitted  to 
contest  one  item,  the  will  is  only  established,  or  set  aside 
as  to  that  item.  Another  party  being  dissatisfied  with 
another  item  may  contest  it,  and  there  would  be  no  end 
to  the  litigation.  Farther,  this  court  have  decided,  that 
a  proceeding  to  contest  a  will,  is  a  proceeding  in  rem, 
and  binds  all  persons,  whether  they  are  parties  or  not; 
PcMon  vs.  AUisorij  7  Humph.,  320.  This  cannot  be 
so,  if  a  party  may  put  in  issue  any  one  or  two  items  of 
a  will.  It  would  leave  the  will  as  they  found  it,  except 
as  to  those  items  contested. 

The  act  of  1789,  ch.  33,  provides,  that  the  validity  of 
a  will  shall  be  tried  by  a  jury, 'on  "an  issue  made  up 
under  the  direction  of  the  court,"  for  that  purpose.  And 
this  court,  in  Sbdges  vs.  Buchancm,  8  Yer.,  186,  deci- 
ded, that  as  the  act  only  directed  one  issue,  only  one 
could  be  made  up,  and  the  trial  of  that  issue  was  con- 
clusive upon  all  the  world. 

Did  the  court  below  err,  in  rejecting  the  proof  offered 
by  defendants  on  the  trial  of  the  issue?  The  proof  was 
incompetent,  and  therefore  properly  rejected;  Weatherhead 
vs.  S^eU^  9  Humph,  800,  801 ;  1  Yer.,  404.  As  to  the 
correctness  of  the  charge  of  the  court,  see  same  authorities. 

Caeuthees,  J.,  delivered  the  opinion  of  the  court 

This  is  an  issue  of  demaavU  vel  non,  on  the  will  of 
Joshua  Yates,  from  the  circuit  court  of  Bedford  county. 
The  contestants  are  the  children  of  two  of  his  daughters, 
Malinda  and  Rebecca,  who  died  before  the  testator  made 
this  will.  These  grand-children  are  excluded  by  mistake, 
as  they  insist,  from  any  benefit  under  the  will.    He  will, 
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after  making  ample  provision  for  the  widow,  gives  the 
estate  to  his  "  children."  These  grand-children,  are, 
therefore,  excluded,  contrary,  as  they  contend,  to  the 
intention  of  testator,  as  expressed  before,  at  the  time,  and 
after  the  writing  and  publication  of  the  will,  by  mistake 
of  the  draftsman. 

This  is  the  ground  of  contest.  Various  qnestions  of 
pleading  and  evidence  arose,  in  the  decision  of  which, 
by  the  conrt,  it  is  alleged  there  is  error.  We  will  notice 
them  in  the  order  in  which  they  are  presented.  To 
the  declaration  and  averments  of  the  executors,  in  pro-  ' 
pounding  the  paper  writing,  exhibited  as  the  last  will 
and  testament  of  Joshua  Yates,  deceased,  the  contestants 
offer  four  pleas,  tendering  issues.  The  first,  second  and 
third,  in  substance,  deny  that  the  sixth,  seventh  and 
eleventh  clauses,  are  part  of  his  will.  These  items  are 
eopied  into  the  several  pleas,  and  embrace  all  the  will 
which  bequeaths  property  to  his  "children."  The  con- 
testants are  grand-children ;  and  the  objects  of  these  pleas 
are,  to  raise  the  question  that  they  were  intended  to  be 
included,  and  that  their  exclusion  was  by  mistake  of  the 
draftsman,  llie  fourth  plea  is  general,  and  is  in  these 
words:  "And  the  said  defendants  say,  the  said  paper 
writing  is  not  the  last  will  and  testatment  of  said  Joshua 
Yates,  deceased,  and  of  this,  they  put  themselves  upon 
the  country.     CJoopkr,  for  defendants." 

On  this  last  plea  issue  is  taken,  and  the  other  three 
are  stricken  out  by  order  of  the  court.  It  is  contended 
that  this  was  error;  because  it  is,  in  effect,  denying  the 
right  to  contest  one  part  of  the  will,  without  attacking 
the  whole ;  or  that  it  is  an  assertion  of  the  principle  that 
the  whole  will  must  stand,  or  fall,  together.  We  do  not 
understand  his  honor  so  to  decide.      At  least,  such  is  not, 
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necessarily,  the  effect  of  the  judgment  striking  out  these 
pleas.  In  making  up  an  issue  of  devisamt  vd  non,  under 
our  acts  of  1835,  ch.  6,  §  6;  1836,  ch.  5,  §  9,  and  ch.  18, 
§  2,  0.  &  N.,  710,  no  particular  form  of  pleading  is  requi- 
red. All  that  is  necessary,  is,  that  the  paper  should  be 
propounded,  and  averred  to  be  the  will  b;f  the  executor, 
and  a  denial  that  this  affirmation  is  true,  by  the  contest- 
ants. If  the  latter  choose,  for  the  purpose  of  saving  cost, 
or  any  other  reason,  to  limit  the  contest  to  any  particular 
clause,  thereby  admitting  and  putting  out  of  dispute,  the 
balance  of  the  will,  they  would  have  a  right  to  do  so; 
and  perhaps  it  would  be  error  not  to  allow  the  issue  to 
be  so  limited.  But  it  is  not  necessary  here,  to  decide 
that  question,  and  we  do  not  do  so.  In  this  case,  the 
whole  will  was  put  in  issue  by  the  fourth  plea,  and 
there  could  be  no  necessity  for  the  special  pleas,  if  they 
may  be  so  called.  We  can  see  no  necessity  for  a  multi- 
tude of  pleas  in  this  proceeding;  it  is  not  contemplated 
by  the  statutes.  Its  effect  would  be  to  deprive  the  pro- 
ceeding of  that  simplicity  which  should  characterize  it 
It  would  be  very  easy,  if  such  be  the  intention  of  the 
party,  to  limit  the  contest  to  any  particular  part,  or  parts 
of  the  will,  or  to  one  description  of  property  in  a  single 
plea.  K  it  is  thought  that  the  will  is  good  as  to  person- 
alty, and  not  for  land,  which  is  the  case  in  Ohithrie  ys, 
Oweriy  2  Humph.,  202,  for  want  of  the  solemnities  neces- 
sary for  the  latter,  and  not  for  the  former ;  or,  as  in  this 
case,  good  as  to  the  bequests  to  the  widow,  but  not  as 
to  those  to  the  children,  because  of  the  mistake  in  omit- 
ting the  grand-children,  the  issue  could  be  so  fonned 
without  any  difficulty.  But  where  is  tlie  necessity  of 
allowing  such  partial  attacks,  together  with  a  general 
denial  of  the  whole  will,   as  was  proposed  in  this  case? 


DECEMBEE  TEEM,  1852.  467 

[Harrison  H  aU,  vs.  Morton  k  Brown,  carV*.,  Se.] 

The  only  reason  for  allowing  a  special,  instead  of  a 
general  plea,  or  issue,  is,  to  save  cost  in  the  investiga- 
tion. But,  if  more  issues  than  one  are  made,  and  one 
be  general,  then  the  reason  fails,  and  there  is  no  neces- 
sity for  the  special  pleas,  as  the  general  issue  throws 
open  the  whole  case,  and  brings  the  entire  will  into  the 
contest. 

His  honor,  the  circuit  judge,  it  is  contended,  charged 
the  law  to  be,  that  a  will  could  not  be  sustained  in  one 
part  and  defeated  in  another.  If  this  be  the  proper 
construction  of  the  charge,  we  could  not  concur  in  it, 
but  consider  that  the  law  is  otherwise.  But  we  cannot 
see  how  the  defendants  could  be  injured  by  it,  as  he 
expressly  charged,  tliat  if  there  was  fraud  or  mistake  in 
the  clauses  of  the  will  which  are  assailed,  that  the 
verdict  of  the  jury  must  be  for  the  defendants.  The 
effect  of  the  charge  would  be  to  produce  a  finding 
against  the  will  to  the  extent  desired  by  the  contes- 
tants, and  still  further.  It  is  true  that  the  charge  would 
have  been  more  correct,  if  the  jury  had  been  informed, 
that  they  might  find  that  it  was  a  good  will  in  all  its 
provisions,  except  the  6th,  7th  and  11th  items,  and  sb  to 
them,  it  was  not  the  will  of  the  deceased.  But  we  do 
not  regard  it  as  sufScient  cause  to  reverse,  on  the  appeal 
of  contestants,  that  the  charge  went  further,  and  was 
stronger  against  the  will  than  they  desired.  We  are 
told  that  the  jury  might  have  been  willing  to  break  the 
will  in  part,  but  not  understanding  from  the  charge  they 
could  do  that,  without  setting  it  aside  entirely,  they 
might  have  failed  to  go  to  the  extent  authorized  by 
the  proof.  "We  cannot  presume  that  they  would  find  a 
verdict  against  the  law,  as  laid  down  by  the  court,  upon 
considerations   of  this  kind.    It   is  enough   to   see,  that 
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they  were  instructed  that  it  was  their  duty  to  find  for 
defendants,  if  the  proof  satisfied  them  that  there  was 
fraud  or  mistake  in  any  part  of  the  will. 

The  counsel  of  defendants  requested  the  court  to  charge 
eight  distinct  propositions,  as  the  law,  which  were  pre- 
sented in  writing,  and  all  set  forth  in  the  record.  The 
court  declined  so  charging,  on  the  ground  that  so  far  as 
they  were  considered  to  be  correct,  and  applicable  to  the 
case,  they  were  embraced  in  his  general  instructions 
already  given.  Without  going  into  detail,  it  is  enough 
to  say  that  we  think  his  honor  committed  no  error  in 
this.  Some  of  the  propositions  are  law,  but  they  had 
been  sufficiently  charged.  Others  are  equally  true,  but 
had  no  application  to  the  case  made  out  to  the  jury,  by 
the  proof;  and  others  again  embraced  principles  of  law 
that  would  be  correct  in  fixing  a  construction  of  the 
will,  before  a  proper  tribunal,  but  had  no  application 
on  an  issue  of  devisavit  vd  non  in  a  court  of  probate. 

Again,  we  would  not  feel  authorized  to  grant  a  new 
trial  in  this  case,  even  if  we  thought  the  court  had 
erred  in  not  distinctly  charging  the  jury  that  they 
might  find  against  the  will,  as  to  some  particular 
clauses,  and  sustain  it  as  to  others,  because  we  see  that 
there  is  no  evidence  in  this  record,  that  could  have 
produced  such  a  verdict,  on  any  correct  application  of 
the  law.  There  is  no  evidence  to  sustain  a  different 
verdict,  and  the  issue  was  such  as  to  let  in  all  the 
legal  proof  that  could  be  adduced  by  the  parties,  and 
the  charge  such  as  to  give  it  its  full  force  and  effect 

But  in  the  last  place,  it  is  argued  that  the  court 
erred  in  excluding  legal  evidence,  which,  if  admitted, 
would  have  produced  a  different  result,  or  might  have 
done  so.    K  this  be  so,  a  new  trial  should  be  granted, 
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as  we  cannot  weigh  excluded  evidence,  if  competent, 
and  determine  what  effect  it  would  have  had  upon  the 
jury.  The  evidence  rejected  was  of  this  character:  Did 
not  the  testator  say  before  the  making  of  the  will,  that 
he  intended  to  include  the  children  of  his  two  deceased 
daughters,  his  grand-children,  equally  with  his  own 
children,  in  the  bequests  of  all  his  property,  after  pro- 
viding for  his  wife?  Did  he  not  say  this  down  to  the 
day  of  making  his  will,  and  afterwards,  till  his  death? 
Did  he  not  say  after  he  made  it,  that  if  it  were  not 
thus  written,  it  was  not  his  will,  and  he  would  alter 
it  if  it  were  not  so?  &c.   &c. 

Now  all  this  was  properly  excluded,  and  is  not 
legitimate  proof  to  show  mistake  or  omission.  K  such 
proof  were  allowed,  it  is  easy  to  see  that  any  will 
might  be  altered,  revoked  or  annulled  by  verbal  evi- 
dence, which  would  be  in  conflict  with  our  statutes  of 
wills,  and  of  frauds,  and  the  rules  of  evidence  founded 
in  the  experience  and  wisdom  of  ages,  for  the  preser- 
vation of  writings  from  alteration  or  change,  by  the 
proof  of  facts,  resting  in  the  frail  memory  of  man. 
Such  a  rule  would  open  a  door  for  frauds  and  perjuries 
of  the  most  alarming  character,  and  render  insecure  all 
the  rights  of  man.  On  this  branch  of  the  case,  it  is 
unnecessary  to  do  more  than  to  refer  to  the  case  of 
Weatherhead  vs.  SeweU  et  als.,  9  Humph.,  272,  and  the 
authorities  there  cited  by  the  court.  In  that  case,  it 
was  proposed  to  prove,  that  the  testator  said  a  few 
minutes  before  the  draftsman  commenced  writing  the 
will,  that  it  was  his  purpose  to  give  a  small  tract  of 
land  to  his  daughters,  and  the  whole  of  his  estate 
besides,  to  his  sons,  and  the  writer,  instead  of  the  word 
"  sons,"  inserted    the    word    "  children,"  by   which    the 
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daughters  were  included.  The  witness  also  proved,  tliat 
at  the  same  time,  he  said  his  only  object  in  making 
his  will  was  to  provide  something  for  his  daughters, 
as  they  were  then  excluded  by  law,  as  to  his  land,  it 
being  previous  to  the  act  of  1790,  and  the  provision 
was  to  give  them  a  "small  tract  of  land."  But  this 
proof  was  ruled  to  be  illegal,  and  improperly  admitted 
by  the  circuit  judge.  And  in  that  case,  the  will  had 
not  been  read  to  the  testator,  after  it  was  written,  bnt 
he  signed  it,  being  at  the  time  of  sound  mind,  though 
in  a  few  hours  of  his  death.  In  the  case  now  before 
us,  it  was  distinctly  and  correctly  read  over  once,  twice 
or  three  times  before  it  was  signed,  as  proved  by  the 
witnesses. 

Upon  these  facts,  the  court  very  correctly  charged, 
that  even  if  it  had  been  written  contrary  to  his  inten- 
tions, as  declared  previously  and  subsequently,  the  pre- 
sumption would  be  conclusive  of  a  change  of  purpose 
and  satisfaction  with  the  will  as  it  was  written,  if  cor- 
rectly read  to  him.  In  a  case  where  the  will  is  not 
written  by  a  legatee,  it  is  a  presumption  of  law,  if  the 
testator  is  of  sane  mind,  that  he  correctly  understands 
tlie  paper  he  signs;  and  much  more  so,  if  it  is  also 
proved  that  it  was  correctly  read  to  him.  This  pre- 
sumption cannot  be  overthrown  by  oral  evidence  of 
declarations  made  before  or  after.  What  has  thus  been 
written  and  signed,  is  the  best  evidence  of  his  inten- 
tions, and  cannot  thus  be  shaken.  In  the  celebrated 
case  of  The  Earl  of  Newbwrgh  vs.  The  Countess  of 
Nevobv/rgh^  5  Madd.,  364,  cited  and  approved  by  this 
court  in  the  case  of  Weatherhead  vs.  SetDeU^  the  rule 
is  thus  laid  down:  "Parol  evidence  is  not  admissible  to 
supply  any  clause  or  word  which  may  have  been  imul- 
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vertently  omitted  by  the  pei-son  drawing  or  copying  the 
wiU,'^ 

There  was  no  proof  offered  in  the  case  before  us,  to 
show  that  at  the  time  the  will  was  written,  any  thing 
was  inserted  against  the  directions  of  testator,  or  omit- 
ted that  he  directed  to  be  inserted,  by  Mstake,  inad- 
vertence or  accident.  What  effect  such  proof  as  that 
would  have,  if  made  in  a  case  like  this,  where  the  will 
was  read  over  before  signing  and  approval;  or  even 
when  it  was  barely  signed  by  a  competent  testator,  we 
will  leave  to  be  decided  when  such  a  case  shall  arise. 
That  question  is  not  presented  in  the  case  now  before 
us.  We  need  say  nothing  about  the  effect  of  fraud  in  the 
draftsman,  as  there  is  no  pretence  of  that  in  this  case. 

Vfe  affirm  the  judgment  of  the  circuit  court. 


NoTK. —  After  the  delivery  of  this  opinion  the  attorney  for  defendants, 
on  a  petition  for  a  reconsideration  of  the  case,  stated  that  the  plea  of  the 
general  issue  as  it  is  designated,  was  not  offered  until  the  special  pleas 
WON  stiicken  oat  by  order  of  the  coart,  and  that  its  wrong  position  in 
tbe  record,  produced  this  misconceptioD,  and  the  judgment  of  the  court  is 
referred  to  as  well  as  the  brief  of  the  opposite  counsel  for  this  correction. 
We  have  to  take  the  record  as  it  is  and  decide  upon  it  accordingly. 
Bet  if  this  were  not  so,  and  the  case  had  been  clearly  presented  by  the 
record,  a3  it  is  now  contended  it  is  or  should  be,  it  would  not  change 
the  result  of  this  opinion.  "We  would  be  forced  to  the  same  conclusion 
upon  the  other  grounds  stated  in  the  opinion.  Oaruthsbs. 
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Eyidknci.  When  a  party  may  except  to  the  testimony  of  hit  own  witneu.  Shoold 
a  witness,  in  answering  a  question,  proper  in  itself,  propounded  bj  the  partj 
calling  him,  state  matter  illegal  and  not  in  response  to  the  qoestion,  the  partj 
calling  the  witness  nay  except  to  the  testimony,  and  upon  his  exception  the 
court  should  exclude  so  much  of  the  answer  as  is  improper,  from  the  jury. 

Kxw  Trial.  Sufpriae,  It  is  no  ground  for  a  new  trial  that  the  party  who  hts 
taken  the  deposition  of  a  witness  excepts  upon  the  trial  to  so  much  of  the 
deposition  as  is  illegal  OTidence,  though  the  illegal  eyidence  proceed  from  the 
party^s  own  witness,  and  be  in  response  to  a  question  proper  m  its^  put  to 
the  witness  by  the  party.  In  such  case  the  other  party  cannot  say  that  ht 
was  surprised  by  the  exclusion  from  the  jury  of  such  illegal  testimony. 

EriDENCi.  Record  of  a  Jitd^mefU  in  a  former  action.  In  an  action  upon  a 
covenant  of  warranty  of  the  soundness  of  a  slave,  the  plaintifT  cannot  intro- 
duce as  evidence  the  record  of  a  judgment  recovered  against  him,  becaon 
of  the  unsoundness  of  the  slave,  by  one  to  whom  he  had  sold,  (subtequentto 
bis  own  purchase,  from  defendant,)  with  warranty  of  soundness. 

This  was  an  action  of  covenant  in  the  circuit  conit 
of  Rutherford  county.  At  the  March  Term,  1852,  David- 
son, Judge,  presiding,  there  was  judgment  for  the  defen- 
dant and  the  plaintiff  appealed  in  error. 

E.  A.  Keeble,  for  plaintiif  in  error,  cited,  4  Hxnnpb., 
22;  10  Ibid,  234;  1  Phil.  Ev.,  326;  3  /*.,  815,  note 
569,  817  note  5Y0;  3  Terger,  403;  1  Greenleaf  Ev., 
§  553. 

Ready,  for  defendant  in  error,*  cited,  10  Yerg.,  845; 
10  Humph.,   234;   1   Greenl.  Ev.,  §§  527,  538-9. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  action  is  covenant  on  a  warranty  of  the  sound- 
ness of  a  slave,  sold  by  Morgan,  the  defendant-,  to 
Winston,  the  plaintiff.  Tliere  was  judgment  for  the 
plaintiff,  and  defendant  appealed  in  error. 
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1.  The  plaintiff  took  the  deposition  of  Harris  Hill, 
apd  asked  the  witness  to  state  the  appearance  and  condi- 
tion of  the  slave ;  answer ;  "  a  short  time  before  her 
death  her  flesh  wasted  away  very  rapidly,"  &c.,  "she 
had  such  symptoms  as  I  believe  persons  generally  have, 
who  die  of  secondary  syphylis,  which  I  suppose  to  be 
her  disease.'^  At  the  trial,  the  plaintiff  moved  the  court 
to  strike  this  latter  clause  from  the  deposition,  before  it 
was  submitted  to  the  jury,  which  was  done  and  def^D* 
dant  excepted. 

In  this,  there  was  no  error.  The  evidence  was  illegal 
in  itself,  being  a  mere  opinion  of  a  non-professional  wit- 
ness. The  illegality  was  not  waived  by  the  plaintiff, 
because  it  was  no  answer  to  his  question.  The  question 
was  proper,  and  a  witness  w^ill  not  be  permitted,  in 
answer  to  a  legal  question,  to  state  what  is  illegal  as 
evidence,  to  the  prejudice  of  the  party  that  calls  him, 
and  not  in  answer  to  his  question.  In  such  case,  the 
party  is  not  bound  or  precluded  by  the  answer,  and  may 
himself  object  to  its  competency,  though  the  person  be 
his  own  witness.  It  may  be  otherwise,  if  he  ask  a  ques- 
tion, that  is  illegal,  and  it  be  answered  by  the  witness 
without  objection,  for   that  is  a  waiver  of  any  objection. 

2.  The  defendant  moved  the  court  for  a  new  trial,  to 
enable  him  to  procure  the  evidence  of  the  said  witness, 
stating  that  as  it  was  taken  by  the  plaintiff,  he  consid- 
ered it  as  evidence  in  the  cause,  and  was  surprised, 
and  deprived  of  it,  by  the  action  of  the  court  in  striking 
it  out. 

This   was   no   cause   of  surprise.     The   defendant   was 

bound  to  know  that   the  evidence,   in   its   present  form, 

was  illegal,  and  that  it  was  in  the  power  of  the  plaintiff 

to  exclude  it. 
31 
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3.  The  plaintiff,  after  he  purchased  said  slave,  sold  her 
with  warranty  of  soundness,  to  Harris  Hill,  who  sued 
liim  and  recovered  damages  on  that  warranty^  At  the 
trial  in  the  present  case,  the  plaintiff  offered  the  record 
of  that  recovery,  in  evidence,  and  it  was  admitted,  as 
the  judge  stated  to  the  jury,  '^as  a  collateral  fiict,  bat 
not  to  influence  their  verdict."  The  jury,  however,  in* 
eluded  in  their  verdict,  a  part  of  the  costs  of  that  suit, 
which  the  plaintiff  afterwards  remitted.  To  the  admis* 
sion  of  this  record,  the  defendant  excepted,  and  now 
insists  that  it  was  error. 

The  general  rule  is,  that  a  verdict  or  judgment  in  a 
former  action,  upon  the  same  matter  directly  in  question, 
is  evidence  for  or  against  privies  in  estate,  as  well  as  for 
or  against  parties  to  the  suit;  1  Phil.,  on  Ev.,  324;  but 
not  against  a  stranger,  who  had  no  right  to  examine  wit- 
nesses, or  to  defend  himself,  or  to  .appeal  against  the 
judgment;  1  Phil.  £v.,  326;  and  persons  not  having 
these  rights,  are  regarded  as  strangers  to  the  suit;  1 
Greenl.  Ev.,  §  523. 

Now,  what  is  the  issue  in  the  present  case?  It  is, 
whether  the  slave  was  sound,  or  diseased,  at  the  date  of 
the  covenant  of  warranty,  October  16,  1847;  whereas, 
the  issue  in  the  other  suit  was,  whether  the  slave  was 
sound  at  a  subsequent  time.  The  issues  are  not,  in  sub- 
stance and  effect,  the  same.  It  might  well  be,  that  the 
slave  was  sound  at  the  one  time,  and  unsound  at  the 
other.  If  the  title  had-  been  the  issue  in  each  suit,  the 
record  in  the  one,  would  be  evidence  in  the  other,  be- 
cause of  the  priority  of  estate,  and  the  identity  of  the 
issue. 

But  it  is  said,  the  record  was  competent  to  prove  a 
collateral   fact;    that  is,  tliat  a  recovery  had  been  had 
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against  the  plaintiff  on  his  covenant  of  warranty.  The* 
rule  referred  to,  will  not  apply  in  the  present  case.  A 
collateral  fact  is  not  evidence,  unless  it  be  connected 
with  a  direct  fact,  materisd  in  the  case.  "  Thus,  a  judg- 
ment against  a  sheriff,  for  the  misconduct  of  his  deputy, 
is  evidence  against  the  latter,  of  the  fact,  that  the  sheriff 
has  been  compelled  to  pay  the  amount  awarded,  and  for 
the  cause  alleged ;  but  it  is  not  evidence  of  the  allied 
misconduct  of  the  deputy;"  1  Greenl.  Ev.,  §  636.  If, 
however,  such  misconduct  be  otherwise  made  to  appear, 
then  the  judgment  against  the  sheriff  becomes  the  mea- 
sure of  his  recovery  against  the  deputy;  4  T.  K.  590; 
2   East,  469;  1   PhiL  Ev.,  326. 

The  principle  can  have  no  application  in  the  present 
case.  The  recoM  in  question  is  not  evidence  against  this 
defendant,  to  prove  that  the  slave  was  unsound  at  the 
date  of  his  warranty;  nor,  that  fact  appearing  by  proof 
dlAvmde^  is  it  the  measure  of  damages  to  which  the  plain- 
tiff is  entitled.  For  the  disease  at  liiose  different  periods 
of  time,  may  not  be  the  same  or  continuous;  and  if  it 
were,  the  defendant  was  not  notified  and  required  to 
def(Hid. 

Tls  true,  the  judge  says,  he  admits  the  record  in  evi- 
dence, "  as  a  collateral  fact,  but  not  to  influence  their 
verdict."  For  what  purpose,  then,  was  it  admitted  ?  "We 
liave  seen  that  it  was  incompetent,  either  as  direct  or 
collateral  proof,  in  the  present  ease.  It  was  admitted  as 
evidence,  and  yet  it  was  not  to  influence  the  verdict. 
We  think  it  reasonable  and  fair  to  suppose,  that  it  must 
have  that  effect,  though  the  judge  may  not  so  intend. 
If  it  was  not  to  influence  the  verdict,  it  was  not  proper  to 
^mit  it;  or  being  inadvertently  admitted,  it  should  have 
been  withdrawn  and  excluded.     But   the  record  was  left 
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with  the  jniy,  and  in  fact  did  have  its  effect,  to  some 
extent,  as  we  have  seen;  but  to  what  extent,  it  is  not 
possible  or  material  to  know.  It  was  well  calculated  to 
influence  the  verdict,  and  having  been  illegally  submitted 
to  them  as  evidence,  the  verdict  cannot  stand. 

Be  verse  the  judgment,  and  remand  the  cause  for  a 
new  trial. 

Judgment  reversed. 


Foster  et  al.  vs.  Josdan  et  als, 

KvfDiHCB.  Bj  the  statate  laws  of  Virginia,  anj  widow,  poaaesBtog  darea,  aa  of 
tho  dower  of  her  hnaband,  who  remorea  the  alavea  beyond  the  Hmita  of  that 
State,  without  the  oonaent  of  the  rerersioner  forfeita  "  all  and  OTery  aucfa  aUvat 
and  all  other  the  dower  which  ahe  holds  of  the  endowment  of  her  faQ8baiid*a 
eatate  nnto  the  penon  or  peraona  that  ahall  hate  the  rereision  tbereoC"  It  b 
held  that  if  the  dowereaa  and  her  daughter  (though  the  daughter  be  under 
twenty-one  years  of  age  and  a  feme  oorert,)  who  is  the  revernoner  of  the 
estate,  together  with  her  husband,  remote  from  the  State  of  Virginia,  at  the 
same  time  and  aa  one  family,  the  oonaent  of  the  reTermoner  to  the  reiMMfil 
of  the  aUtes  will  be  ao  fiir  presumed  as  to  cast  the  burden  of  proring  the  eoo- 
trary  on  the  retersionor,  or  the  creditor  of  the  retersioner  who  seeks  a  satis- 
faetion  of  his  (}ebt  by  a  sale  of  the  estate,  so  alleged  to  hare  reterted. 

ADYiasB  PossKSSioM.  Slaves,  If  several  persons  living  together  under  the 
same  roof  and  as  one  family  have  a  mixed  concurrent  possession  of  slaves,  the 
presumption  of  law  is  that  each  holds  consistently  with  his  own  right,  aa  abo 
with  the  right  of  the  othera,  and  that  the  poasession  is  with  the  right,  and  this 
presumption  will  prevail  though  it  appear  that  one  of  the  family,  who  assumes 
to  be  the  head  of  the  family,  should  exercise  ordinary  acts  of  ownenhip  over 
the  slaves,  or  calls  them  "  his  slaves,**  or  is  even  permitted  by  the  other  mem- 
bers of  the  fiimily  to  pledge  one  of  them  for  his  own  debt. 

This  was  a  bill  filed  in  the  chancery  court  at  Nash- 
ville for  the  purpose    stated    in    the    opinion.      At  the 
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November  Term,  1851,  Chancellor  Bbien,  presiding,  there 
was  a  decree  for  the  respondents  and  the  complainants 
appealed  in  error. 

Trimble,  for  complainant. 

EwiNO  &  CoopEs  and  Williams,  for  respondents. 

McEmKET,  J.,  delivered  the  opinion  of  the  court 

^ 

Singleton  Foster  died  intestate  in  the  State  of  Vir- 
ginia, about  the  year  1812.  The  complainant,  Sarah 
Foster,  is  his  widow,  and  the  other  complainant,  Mary 
Davis,  ( wife  of  Samuel  Davis,  defendant,)  is  his  only 
surviving  child. 

The  intestate  was  possessed,  at  the  time  of  his  death, 
of  six  slaves.  Two  of  said  slaves  were  alloted  to  the 
widow,  a  part  of  her  dower  interest,  under  the  law  of 
Virginia.  The  other  four  slaves  were  assigned  to  the 
three  children  of  the  intestate,  who  were  living  at  the 
time  of  his  death,  and  who  survived  for  some  years 
afterwards ;  but,  of  whom,  two  died  in  Virginia  intestate 
and  without  issue,  prior  to  the  year  1824,  before  attain- 
ing the  age  of  twenty-one  years;  and  the  complainants, 
(the  mother  and  sister,)  succeeded  as  next  of  kin,  to 
their  interests  in  said  slaves. 

In  1824,  the  defendant,  Davis,  intermarried  with  the 
complainant,  Mary,  in  the  State  of  Virginia;  and  in  the 
same  year,  said  Davis  and  wife,  together  with  the  com- 
plainant, Sarah  Foster,  removed  to  this  State,  where 
they  have  ever  since  resided,  and  lived  together  as  one 
family.    On  their  removal  from  Virginia,  they  brought 
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with  them  the  said  slaves,  the  increase  of  whom,  has 
since  been  considerable. 

Before  the  filing  of  this  bill,  the  defendant,  Jordan, 
recovered  a  judgment  against  the  defendant,  Davis,  and 
caused  an  execution  to  issue  thereon,  and  to  be  levied 
on  thirteen  of  said  slaves.  This  bill  was  brought  to 
restrain  the  sale  of  said  slaves,  on  the  ground  that  they 
are  the  joint  property  of  the  complainants,  and  there- 
fore not  subject  to  be  levied  upon  for  the  satisfaction 
of  the  debts  of  defendant,  Davis.  The  slaves  levied  upon, 
are,  in  part,  the  same  slaves  assigned  to  the  widow  and 
children  of  the  intestate,  and,  in  part,  the  increase  of 
said  slaves.  On  the  death  of  the  two  children  of  the 
intestate,  the  complainants  succeeded,  in  equal  moities, 
to  th€fir  interests  in  said  slaves;  and  no  division  of  said 
slaves  has  ever  been  made  between  the  complainants. 
The  complainant,  Mary  Davis,  is  the  owner  of  her 
original  one  third  part  of  said  four  slaves,  and  tlieir 
increase,  and  one  half  of  the  two-third  parts  of  said  two 
deceased  children.  The  complainant,  Mary  Davis,  has 
also,  the  reversionary  interest  in  the  two  slaves  allotted 
to  the  widow,  Sarah  Foster ;  the  widow,  by  the  law  of 
Virginia,  taking  only  a  life  interest   in  slaves. 

Upon  this  state  of  facts,  had  the  defendant,  Davis^ 
any  such  interest  in  said  slaves,  as  was  subject  to  be 
levied  on  for  the  satisfaction  of  his  debts? 

First,  in  respect  to  the  slaves  allotted  to  the  com- 
plainant, Mrs.  Foster,  as  widow  of  the  intestate,  as  part 
of  her  dower  interest.  By  the  statute  laws  of  Virginia, 
it  is  declared  that,  ^'  If  any  widow  possessed  of  a  slave 
or  slaves,  as  of  the  dower  of  the  husband,  shall  remove, 
or  voluntarily  permit  to  be  removed,  out  of  the  com- 
monwealth, such  slave  or  slaves,  or  any  of  their  increase, 
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without  the  consent  of  him  or.  her,  in  reveraion,  ench 
widow  shall  forfeit  all  and  every  snch  slave  or  slaves, 
and  all  other  the  dower  which  she  holds  of  the  endow- 
ment of  her  husband's  estate,  unto  the  person  or  persons 
that  shall  have  tlie  reversion  thereof."  Under  this  pro- 
vision, it  is  argued,  for  the  defendant  Jordan,  that  by 
the  act  of  removing  the  slaves  allotted  to  her,  to  this 
State,  in  1824,  the  complainant,  Mrs.  Foster,  forfeited 
all  title  to  said  slaves,  she  having  failed  to  prove, 
affirmatively,  that  such  removal  was  with  the  consent 
of  Davis  and  wife ;  and  that  by  such  forfeiture,  the  title 
instantly  and  absolutely  vested  in  the  defendant,  Davis. 
We  are  not  aware  of  the  construction  put  upon  this 
statute  by  the  courts  of*  Virginia,  but  construing  it  for 
ourselves,  we  diflfer  altogether  in  opinion  with  the  de- 
fendant's counsel,  as  to  its  proper  construction.  "We 
think  that  the  consent  of  Davis  and  wife,  in  whom  the 
reversion  was  vested,  like  every  other  matter  of  evi- 
dence, may  be  established  by  presumptive  evidence; 
and,  that  from  the  mere  fact  of  their  removal  as  one 
family,  in  the  absence  of  all  oppowng  evidence,  the 
consent  of  Davis  and  wife,  to  the  removal  of  the  dower 
slaves,  must  bei  presumed  to  have  been  given.  Sueh  a 
forfeiture  is  to  be  taken  strictly.  And,  the  circumstances 
are  certainly  sufficient,  at  all  events,  to  shift  the  burthen 
of  proof.  So,  as  to  demand  of  the  party  insisting  upon 
the  forfeiture,  proof  that  the  consent  was  not  given. 
This  would  be  so,  as  against  the  reversioner  himself, 
we  think;  and  his  creditor  can  stand  in  no  better 
condition.  Nor  is  there  any  force  in  the  objection,  that 
Mrs.  Davis  being  at  the  time  of  removal  a  feme  ooverty 
and  under  the  age  of  twenty-one  years^  was  incapable  of 
giving  consent  to  the  removal. 
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If  the  question  to  be  decided  depended  alone  upon  her 
consent,  it  might  well  admit  of  debate,  whether,  if,  in 
point  of  fact,  her  consent  to  the  removal  was  actually 
given,  she  would  not  be  precluded  from  afterwards  insist- 
ing upon  the  forfeiture,  notwithstanding  her  coverture  at 
the  time,  on  the  principle  that  the  privileges  of  infancj 
or  coverture  are  not  to  be  abused,  or  to  be  available  for 
dishonest  or  fraudulent  purposes.  But,  be  this  as  it  may, 
her  husband  was  capable,  in  her  right,  of  giving  such 
consent,  either  expressly  or  impliedly ;  and  this  is  an  end 
of  the  question. 

3.  It  is  said  the  defendant,  Davis,  acquired  a  title  to 
said  slaves,  so  far  as  relates  to  the  interest  of  Mr.  Fos- 
ter, by  operation  of  the  statute  of  limitations.  We  do 
not  think  so.  Living  together  under  the  same  roof,  and 
as  one  family,  and  having  a  mixed  concurrent  possession 
of  the  slaves,  the  presumption  of  law  is,  that  each  was 
holding  consistently  with  his  own  right,  as  also  with  the 
right  of  the  others,  and  that  the  possession  was  with  the 
right.  And,  although  there  is  an  apparent  conflict  in  the 
evidence  upon  the  point,  yet,  the  presumption  is  not  over- 
thrown. 

The  alleged  acts  of  adverse  claim  and  ownership,  on 
the  part  of  Davis,  are  capable  of  explanation.  Davis 
being  the  head  of  the  family,  and  having  the  manage- 
ment and  control  of  the  labor  and  services  of  the  slaves, 
and  this,  too,  with  the  consent,  express  or  implied,  of 
Mrs.  Foster,  his  exercise  of  the  ordinary  acts  of  owne^ 
ship  over  said  slaves,  or  calling  them  "his  slaves,"  or 
even  pledging  one  of  them  for  his  own  debt,  with  the 
assent  of  Mrs.  Foster,  would  not  necessarily  establish  that 
he  was  claiming  or  holding  them  in  hostility  to  her  right 
The  most  that  can  be  said   upon   this  point  is,  that  die 
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evidence,  on  the  part  of  the  defendant,  Jordan,  leaves 
the  question  in  some- doubt;  but  this  doubt,  we  think,  is 
removed  hj  the  testimony  on  the  other  side,  and  the 
legal  presumption  applicable  to  the  facts  of  the  case. 

3.  As  respects  his  wife's  interest  in  said  slaves,  the 
marital  right  of  the  defendant,  Davis,  has  never  yet 
attached,  for  the  reason  that  the  slaves  still  remain  undi> 
vided,  and  in  common  between  the  wife  and  her  mother. 
The  marital  right  does  not  attach  upon  slaves  of  the  wife 
in  such  a  predicament,  as  we  have  repeatedly  held ;  and, 
therefore,  the  husband  had  no  interest  liable  to  execution, 
as  against  the  wife's  equity.  And  with  regard  to  the 
reversionary  interest  in  the  dower  slaves,  held  by  Mrs. 
Foster  for  life,  we  have  held,  in  another  case,  at  the  pres- 
ent Term,  that  reversionary  interests  in  slaves  are  not 
subject  to  execution  at  law. 

We  think  that,  upon  well  settled  principles,  their  rights 
are  sufficiently  established  to  entitle  them  to  the  interpo- 
sition of  a  court  of  equity,  as  sought  by  their  bill;  and, 
therefore,  the  decree  will  be  affirmed. 
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CoNTiKaANCB.  Practice.  At  the  first  term  at  which  a  case  stands  for  trial,  either 
party  may  continue  it  upon  a  general  aflSdarit,  bat  at  the  second  term,  wfacth* 
er  or  not  the  case  was  continued  at  the  first  term  by  affidavit,  the  continuaooe 
because  of  the  absence  of  witnesses,  should  only  be  granted  upon  spedal  affida- 
Tit,  in  which  must  be  disclosed  the  facts  to  be  proved,  as  well  as  the  names  of 
the  persons  by  whom  they  are  expected  to  be  proved. 

Cbim iKAL  LAW.  Charge  of  the  wurt  to  the  jury.  Upon  the  trial  of  a  prisoDer 
charged  with  murder,  the  court  charged  the  jury  in  these  words:  '*The  jary 
are  not  only  the  judges  of  the  facts  in  the  case,  bat  they  are  the  judges  of  tbe 
law.  The  court  is  a  witness  to  them  as  to  what  the  law  is.  After  the  coot 
has  stated  the  law  to  them,  then,  if  they  believe  it  to  be  different,  they  can  dis- 
regard the  opinion  of  the  court.  If  the  judge  is  against  the  defendant  his  judg- 
ment can  be  reversed  by  the  supreme  coort ;  if  the  jury  err  in  favor  of  the  de- 
fendant, their  judgment  is  final,  and  cannot  be  reversed  by  the  supreme  court.*' 
There  is  no  error  in  so  charging  a  jury  in  a  criminal  case. 

The  prisoner  was  indicted  in  the  circuit  court  of  Frank- 
lin county,  for  murder.  At  the  April  Term,  1852,  Mabqi- 
banks,  Judge,  presiding,  there  was  a  trial,  and  verdict 
of  guilty  of  murder  in  the  second  degree,  and  fixing  the 
period  of  imprisonment  in  the  Penitentiary,  at  tweuty- 
one  years.  A  new  trial  being  refused,  the  prisoner 
appealed  in  error. 

H.   L.  TuBNBY,   for  prisoner. 

Attorney  Gknebal,   for  the  State. 

Cabuthers,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  and  convicted  in  the  cir- 
cuit court  of  Franklin  county,  for  murder  in  the  second 
degree.  A  motion  for  a  new  trial  was  made  and  over- 
ruled.   Appeal  to  this  court. 

The  first  ground  urged  for  a  reversal,  is,  that  defen- 
dant was  refused  a  continuance  to  which  he  was  by  law 
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entitled,  and  forced  into  trial.  The  application  for  a 
second  continuance  was  made  after  the  defendant  had 
announced  that  he  was  ready  for  trial,  several  pannels 
examined,  all  his  challenges  exhausted,  and  three  jury- 
men elected.  Tlie  affidavits  on  which  the  motion  was 
predicated,  stated  that  several  important  witnesses,  who 
had  been  subi>oenaed,  did  not  attend,  and  tliat  he  had 
heard  of  others,  since  he  had  declared  himself  ready  for 
trial,  who  had  not  been  summoned;  that  they  were  all 
material  for  his  defense,  &c.  The  names  of  the  witnesses 
were  given  in  the  affidavit,  but  what  he  expected  to 
prove  by  them,  was  not  set  forth.  There  had  been  but 
one  continuance  of  the  case,  and  that  was  obtained  alone 
upon  the  statutory  ground  of  excitement  and  prejudice 
in  the  community;  Act  1827,  ch.  30,  C.  &  N.,  701. 
The  defendant,  by  his  counsel,  insists  here,  that  the  rule 
of  practice  settled  in  the  case  of  The  State  vs.  Morrisj 
1  Ten.  Rep.,  220,  that  on  the  first  application  for  a  con- 
tinuance, the  defendant  is  not  bound  to  disclose  what 
his  witnesses  would  swear,  entitled  him  to  a  continu- 
ance, on  a  general  affidavit.  That  the  continuance  at 
the  previous  term,  tliough  upon  affidavit,  was  a  right 
given  to  defendant  by  statute,  as  a  substitute  for  change 
of  venue,  which  the  same  act  abolished  in  criminal 
cases ;  and  for  that  reason,  should  not  be  counted  against 
him  on  this  application,  so  as  to  make  it  necessary  to 
show  what  he  would  prove  by  his  witnesses  according 
to  this  rule.  We  think  otherwise.  The  only  reason 
upon  which  such  a  rule  can  be  founded,  is,  that  at 
the  first  term,  the  accused  may  not  have  had  sufficient 
time  to  ascertain  what,  and  by  whom  he  would  be 
able  to  prove  particular  facts;  and  for  that  reason,  he 
should  not  be  required  to  show  to  the  court,  what  facts 
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he  expected  to  prove ;  or,  in  the  language  of  the  jndge, 
in   The  State    vs.    Morris^  "disclose  what  his  witneflses 
would  swear,"    but    should  be  entitled  to  one  continu- 
ance, on  an    affidavit,   otherwise  sufficient,  without  sta- 
ting what  they  would  prove.      This   reason    will  apply 
^with  equal  force  to  a  continuance,  at  the  second  term, 
though  it  be  the  first,  as  well  as    upon  a  second  con- 
tinuance.   Public  policy,  as  well  as  individual  interests, 
requires  "that  justice    should    be    administered  without 
delay,"  so  far  as  it  can  be  done  consistently  with  the 
allowance  of  a  reasonable  opportunity,  for  that  prepara- 
tion,  which  is  necessary  in  each  particular  case,  for  the 
attainment    of  justice.      This  sentiment  applies  to  both 
civil  and  criminal  cases,  and    we    think  that  its  appli- 
cation to  practice  would  forbid  a  continuance  afker  the  first 
term  at  which  a  case  stands  for  trial,  without  setting  forth 
the  facts  expected  to  be  proved,  that  the  court  may  judge 
of  their  materiality.    Then  we  would  lay  down  the  proper 
rule  of  practice,  in  all  cases,  to  be,  tliat  at  the  first  term 
at  which  a  case,  either  civil  or  criminal,  is  triable  by  die 
rules  of  law,  either  party  may  continue  upon  a  general 
affidavit;   but   at  the  second,   or  any  subsequent   term, 
whether  the  party  making  the  application  has  continued 
the  case  before  or  not,  the  affidavit  must  be  special ;  that 
is,  disclose  the  facts  to  be  proved,  as  well  as  the  names 
of  the    persons  by  Whom  they  expect    to    prove  Ihem. 
While  on  the  one  hand,   it   might  work  injustice  to  a 
party  to  force  him  to  trial  unprepared,  on  the  other,  it 
may  be  ruinous  to  the  other  party,  and  perhaps  to  both, 
to  protract  unsuccessfully  the  litigation.    At  all  events,  it 
should  be  required  by  any  party  asking  for  delay,  after 
he  has  had  at  least  four  months  to  investigate  his  case, 
and  prepare  for  trial,  not  to  produce  further  delay  for  the 
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want  of  witnesses,  without  disclosing  to  the  court  what 
they  are  to  prove,  so  that  the  judge  maj  see  whether 
the  matter  is  pertinent  or  material  to  the  issue.  He 
asks  that  the  law,  fixing  a  certain  time  or  term  for  his 
trial,  shall  be  suspended  in  his  favor,  and  should  not 
complain,  that  he  is  required  to  show  clearly  that  jus- 
tice requires  it,  as  one  of  the  terms  on  which  the  favor  is 
granted.  It  may  appear  to  the  judge,  when  he  states 
the  facts,  that  they  would  be  of  no  avail  to  him,  and 
then  it  would  be  an  injury  to  him  to  grant  the  post- 
ponement, by  an  unnecessary  accumulation  of  cost,  and 
a  great  wrong  to  the  other  side  by  the  delay.  But, 
under  the  circumstances  of  this  case,  we  could  not  say 
that  the  circuit  judge  was  in  error,  even  if  the  trial 
had  been  at  the  first  term ;  and,  therefore,  that  no  con- 
tinuance had  been  previously  asked  or  obtained.  Though 
it  may  not  have  been  so  intended  in  this  case,  yet,  a 
general  rule,  permitting  it,  would  place  it  in  the  power 
of  a  defendant  to  make  an  experiment,  at  the  expense 
of  several  days  of  the  public  time  in  getting  a  jury, 
and  then,  finding  that  they  did  not  suit  his  case,  resort 
to  an  application  to  continue,  for  that  reason  alone. 
Though  we  will  not  say  that  a  case  might  not  possi- 
bly occur,  to  authorize  it,  in  the  discretion  of  a  circuit 
judge,  to  save  the  time  that  might  be  consumed  in 
an  investigation  of  the  case,  where  it  would  be  man- 
ifest that  a  sufficient  ground  could  be  laid  for  a  new 
trial,  after  conviction.  But  certainly,  it  would  require 
an  exceedingly  strong  case.  We  do  not  say  that  a  case 
could  not  be  made  out  to  justify  it,  after  a  portion  of 
the  jury  had  been  selected.  We  give  no  opinion  on 
that  point;  all  that  is  necessary  to  decide  now,  is,  that 
no  such  case  is  made  out  here. 
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It  has  often  been  decided  by  this  court,  that  contin- 
uances are,  and  should  be  left,  very  much  to  the  dis- 
cretion of  the  circuit  Judge,  and  we  now  say  that  it 
would  require  a  very  strong  case  of  abuse  of  this  dis- 
cretion, to  authorise  this  court  to  interfere. 

It  is  urged  that  there  is  an  error  in  that  part  of  the 
charge  of  the  court,  which  is  in  these  words:  "The 
jury  are  not  only  the  judges  of  the  facts  in  the  case, 
but  they  are  the  judges  of  the  law.  The  court  is  a 
witness  to  them,  as  to  what  the  law  is;  after  the  court 
has  stated  the  law  to  them,  then,  if  they  believe  it  to 
be  diflferent,  they  can  disregard  the  opinion  of  the  courts 
If  the  judge  is  against  the  defendant,  his  judgment  can 
be  reversed  by  the  supreme  court;  if  the  jury  errs  in 
favor  of  the  defendant  tlieir  judgment  is  final,  and  can 
not  be  reversed  in  the  supreme  court." 

It    is  first    objected    that    the    judge    said  he  was  a 
*' witness  to   them,  as  to  what  the  law  is."    This,  it  is 
said,  was  calculated  to  give  undue  weight  to  his  opin- 
ions of  what  the    law  is,    conveying  tlie    idea  that   it 
would  be  perjury  in  him  to  mistake  it.     Even  on  that 
idea,  the  charge  is  correct,  for  he  performs  this,  as  wdl 
as  all  other  duties  of  his  office,  under  oath,  and  is  thns 
solemnly  bound  to  give  the  law  to  the  jury,  fully  and 
fairly,  as  he  understands  it.    But,  in  the  same  sentence, 
he  tells  them,  that  if  they  differ  with  him,   as  to  what 
the  law  is,  they  liave  a  right  to  disregard  his  opinion. 
In  connection  with  this  last  point,  which  we  think  quite 
strong  enough,  to  say  the  least  of  it,  for  the  defendant, 
he  reminds  them,   that  if  he  errs  against  the  defendant, 
it  can  be   cured  by  a  revising  court;  but  if    the  jury 
•err  in  favor    of    the    defendant,   there    is    no    means  of 
correcting  it,   as  the  State  cannot  appeal  from  a  verdict 
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of  acquittal.  We  can  see  no  impropriety  in  this  remark, 
as  it  was  a  correct  declaration  of  the  law,  and  only 
tended  to  put  the  jury  on  their  guard,  in  exercising 
their  right  as  judges  of  the  law,  against  doing  wrong 
either  way. 

We  have  examined  the  whole  charge,  and  consider 
it  a  very  able  and  accurate  exposition  of  the  law  of 
homicide,  and  taken  as  a  whole,  we  think  there  is  no 
material  error  in  it.  It  gave  to  the  defendant  the  fid- 
vantage  of  every  legal  principle  which  could  operate  in 
his  favor,  and  properly  guarded  the  cause  of  public 
justice. 

Upon  tlie  whole,  we  feel  constrained  in  all  things, 
to  affirm  the  judgment  below. 


Childress  ds.  Hubt« 

SALKOfLASD.  Bifdeereeofiheehonemycfntft,  WTitnthetaUiipeffeeted.  The 
■ale  of  land  by  the  Master,  under  a  decree  of  the  chancery  court  is  not  com* 
plete  nntn  confirmation  of  bis  report  of  the  sale. 

Savk.  When  the  biddhga  may  be  opened.  Until  confirmation  of  the  report  of  the 
Master,  a  sale  of  land,  made  by  him  in  obedience  to  a  decree  of  the  court,  not 
being  complete,  it  is  competent  for  the  court,  upon  the  petition  of  a  creditor  of 
him  whose  land  has  been  sold  for  the  satisfaction  of  a  debt,  to  open  the  bid' 
dings,  if  the  sale  be  attended  by  such  circumstances  as  satisfy  the  court  that 
the  property  sold  for  a  price  greatly  inadequate  to  its  valae,  and  was  purchased 
with  a  Tiew  to  favor  the  debtor,  and  the  petitioning  creditor  will  agree  to  ad« 
>ance  upon  the  amount  bid,  such  sum  as  may,  in  the  estimation  of  the  coui  t,  au« 
thorise,  under  the  peculiar  circumstances  of  the  case,  the  biddings  to  be  opened. 
No  specific  rule  as  to  the  sum  to  be  advanced  can  be  adopted,  as  each  applica* 
tioD,  must  depend,  in  this  respect,  io  a  gwat  measure,  upon  its  peculiar  ikcts. 
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This  was  a  petition  presented  to  the  chanceiy  court 
at  Nashville  stating  the  facts  and  for  the  purpose  men- 
tioned  in  the  opinion.  At  the  November  Term,  1851, 
Chancellor  Brien,  presiding,  there  wos  a  decree  for  the 
respondent  and  the  petitioner  appealed. 

EwiNG  A  OooPKR,  for  petitioner. 

Tbimble  and  Meigs,  for  respondent. 

MoKiKNEY,  J.,  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  the  application  of  the  peti- 
tioner,  Childress,  to   have    the    biddings    opened,    and 
the  premises  resold,  ought  to  have  been  allowed.    The 
petition,  for  that   purpose,  was    presented    to    the    first 
term  of  the  court  after  the  sale,  and    before  confirma- 
tion of  the  master's  report  of   sale.     The  facts  of   the 
case  are  these:   On  the  3d  of  May,  1851,  the  property 
known  as  "Odd    Fellows'  Hall,"  situate    in    Nashville, 
was  sold  under  a  decree  of   the  chancery  court,  upon 
a  bill  brought  to  enforce  a  mechanic's  lien  existing  in 
favor  of  G.  W.  Smith,  upon    said    property.      At  said 
sale,  the  defendant,  Hurt,  became  the  purchaser  at  the 
price  of  nine  thousand  five  hundred  dollars,  for  which 
he  executed    his    notes    to  the  master,  payable  at  one 
and  two  years,  pursuant  to  the  terms  of  sale. 

At  the  time  of  said  sale,  the  petitioner,  Childress 
was  the  judgment  creditor  of  the  corporation,  known 
as  tlie  "Independent  Order  of  Odd  Fellows,'^  to  the 
amount  of  about  two  thousand  dollars.  Previously  to 
said  sale,  executions  had  been  issued  on  said  judgment, 
and  were   returned    nulla-  bona;  and    it    appears   that 
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''Odd  Fellows'  Hall"  was  the  only  corporate  property 
belonging  to  said  institution. 

The  petitioner  oflTered  to  advance  two  thousand  eight 
hundred  dollars  on  the  sum  for  which  said  property 
was  bid  off,  by  the  defendant,  Hurt,  being  about 
thirty  per  cent.,  and  offers  in  his  petition  either  to 
execute  his  obligations  for  twelve  thousand  three  hun- 
dred and  fifty  dollars,  and  take  said  property,  or  that 
the  biddings  be  opened  at  the  minimum  price  of  twelve 
thousand  three  hundred  and  fifty  dollars,  which  he 
agrees  to  offer.  The  petition  charges  that  the  purchase, 
though  ostensibly  for  the  private  and  individual  benefit 
of  the  defendant,  Hurt,  was  in  reality,  for  the  benefit 
of  the  "Order  of  Odd  Fellows,"  and  was  the  result  of 
a  scheme  to  protect  the  property  against  the  creditors 
of  the  latter. 

The  defendant,  in  his  answer  to  the  petition,  denies 
that  he  purchased  said  property  for  the  "Lodge,"  says 
he  made  the  bid  in  his  individual  capacity,  without 
instructions  or  authority  from  the  Grand  Lodge;  "that 
be  is  a  member  of  said  Lodge,  and  feels  an  interest 
in  the  welfare  of  tlie  order,  and  is  willing  to  admit, 
that  it  is  his  intention  to  permit  said  Grand  Lodge  to 
repurchase  said  house  and  lot,  but  he  denies  that 
he  has  executed  any  paper  or  instrument  binding  him 
to  do  so." 

The  chancellor  upon  the  foregoing  facts,  refused  to 
open  the  biddings,  and  confirmed  the  master's  report 
of  purchase. 

Tlie  exercise  of  the  power  of  allowing  the  biddings  to 
be  opened,  and  ordering  the  premises  to  be  resold,  must 
necessarily,  in  some  degree,  depend  upon  the  circum- 
Htances  of  the  particular  ease  in   which   the   application 
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is  made;  yet  there  are  certain  established  principles,  by 
which  the  discretion  of  the  court  must  be  regulated. 
The  course  of  decision  upon  this  subject,  in  our  courts 
has  conformed  rather  to  the  English  practice,  than  to 
that  of  some  of  the  American  courts. 

In  4  Kent's   Com.,  192,  it   is  laid  down,  that  a  "sale 
at  public  auction,  by  the   master,  is   ordinarily  a  vaUd 
and  binding  contract,  as  soon   as   the  hammer  is  down,'' 
and  that   the   purchaser,  by  force   of  such  sale,  becomes 
entitled  to  a  conveyance  "imless    there    be  found  mis- 
take   or    some    special    circumstances,    affording,    as   in 
other  cases,  a  ground  for    equitable  relief."     The  Eng- 
lish doctrine,    on    the    other    hand,    seems    to  be,  that 
although  in    ordinary  sales    by    auction,  or    by  private 
agreement,  the  contract  is  complete  when  the  agreement 
is  concluded,  a   different   rule  prevails  in  chancery  sales 
by  a  master.    In  such  cases,  the  purchaser  is  not  con- 
sidered as    entitled  to  the  benefit  of  his  purchase,  till 
the  master%  report  of  the  purchaser's  bidding  is  abso- 
lutely confirmed  by  the  court;  until  confirmation  of  the 
report,  the  contract  is  not  regarded  as  complete,  or  bind- 
ing.    And  this  rule  applies  equally  to  cases  in  which 
it  is  sought  to  compel  a  purchaser  to  complete  his  pur- 
chase, as  where  the  latter  seeks  to  enforce  the  contract; 
2  Daniell's  Ch.  Pr.,  1454,  1460;  1  Sudg.  on  Vend.,  58; 
2  U.  S.  Dig.,  838.    Until  confirmation  of  the  report,  the 
purchaser    is  not    compelled  to    complete  his  purchase; 
nor  is  he  entitled  to  a  conveyance ;  nor  to  be  let  into 
possession  of  the  estate ;  neither  is  he  liable  to  any  los8 
or  injury  by  fire,  or  otherwise,  which  may  happen  to 
the    estate  in  the  interim ;    2   Daniell's    Ch.  Pr.,  1455, 
and  cases  referred  to  in  notes.    And  so,  imtil  confirma- 
lion  of  the  report,  the  purchaser  may  be  discharged  fifom 
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his  purchase,  on  the  ground  that  a  good  title  cannot 
be  made,  or  of  mistake,  or  other  sufficient  cause;  Tb,^ 
1462,  1463. 

The  principle  being  admitted,  that  a  sale  by  the 
master,  is  not  complete,  nor  binding  on  the  purchaser, 
till  confimation  of  the  report;  and  this  principle  has 
been  repeatedly  sanctioned  and  applied  by  this  court. 
See  11  Humph.,  278,  and  cases  there  cited.  The  con- 
clusion is  easily  arrived  at,  that,  as  it  is  equally  the 
object  and  duty  of  the  court  to  see,  not  merely  that 
the  sale  is  properly  conducted,  but  also  that  the  pro- 
perty shall  be  sold  for  the  best  price  that  can  be  had, 
it  is  allowable  to  open  the  biddings,  alone  upon  the 
ground  of  the  offer  of  a  larger  price,  if  the  advance  be 
so  considerable,  as  to  furnish  a  sufficient  inducement, 
under  all  the  circumstances,  to  a  resale  of  ^e  property; 
10  Humph.,  276 ;  2  Daniell's  Ch.  Pr.  1485. 

With  respect  to  the  advance  which  ought  to  be  deem- 
ed   sufficient    to  require    that  the    biddings   should    be 
opened,  no  very   definite  rule  can  be   laid  down;   this 
must  be  left  to  depend,  in  some  measure,  on  the  cir- 
cumstances of  the  given  case.    In  the  English  practice, 
ten  per  cent,  was  formerly-  considered  to  be   sufficient 
on  a  large  sum.    Lord  Eldon  thought  that  this  was  not 
a  wise  rule  to  establish ;  7  Ves.',  420.    The  rule  has  fluc- 
tuated, and  in  some  cases,  the  biddings  have  been  opened 
upon  a  less  advance   than  ten  per  cent.;  5  Ves.,  655 ;  2 
Itoss,  606.      Without  attempting  to  prescribe   any  uni- 
form rule  upon  this  subject,  we    think    it   sufficient  to 
49ay,  in  the  decision  of  the  case  imder  consideration,  that 
under  the  ^  circumstances,  the    advance  offered,  of  thirty 
per  cent,  was  sufficient  to  require   the  biddings  to  be 
ojpened. 
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In  coming  to  this  conclusion,  we  are  not  lefk  to  rest 
our  judgment  alone  upon  the  feet   of  an  advanced  bid. 
The  circumstances  of  the  case,  almost  force  the  condn- 
sion  upon  the    mind,  that  the  purchase   was  not  made 
by  the  defendant  for  his  own  individual  use  or  benefit: 
the  character  of  the  property  itself  forbids  such  an  idea; 
and  to   allow  him  to  hold  the  property,  and  that  too, 
at  a  price  so  greatly  inadequate  to  its  fair  value,  would 
be  unjust  towards  the  creditor's  of  the  "  Lodge,"  while 
on  the  other   hand,  in   refusing   him  the    benefit  of  a 
purchase,    not    in  reality    made    for   himself,    and    fixHn 
which,    personally,   he    neither  expected    or   desired   to 
derive  benefit;  and  which,  if  permitted  to  stand,  would 
enable  him  to  aid  the  ^^ Lodge"  in  defeating  the  rights 
of   creditors    of  the    latter,    no   injustice,  or  injury,   of 
which  he  can  justly  complain,  will  be  done  to  him.    It 
is  no  objection,  that  the  person  seeking  to  open  the  bid- 
dings, is  a  stranger  to  the  proceeding  in  which  the  sale 
took  place ;    or  that  he  has  no  interest  in  the  subject 
matter  of  the  sale.    It  is  well  settled,  in  England,  that 
any  person  who  is  capable  of  becoming  the  purchaser, 
may  make  this  application  to  the  court;  2  Smith's  Ch. 
Pr.,  238 ;  2  Dan.  Ch.  Pr.,  1466.    This  ought  to  be  so, 
because  it  can  be  a  matter  of  no  consequence  who  llie 
person   may  be,  offering   to  take  the    estate  at  an  ad- 
vanced price ;  and  in  this  view,  it  is  settled,  that  the 
biddings  may  be  opened  on  the  application  of  a  person 
who  was  actually  present  at  the  sale,  and  might  hare 
become  the  purchaser  at  such  sale.    The  only  difference 
in  such  case,  according  to  some  of  the  authorities,   ia. 
that    from    a    person  who    attended   the    sale,    a  larger 
advance  might  be  required  to  induce  the  court  to  open 
the  biddings  at  his  instance;  Ih. 
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The  decree  of  the  chancellor,  confirming  the  master's 
report  of  sale,  and  dismissing  the  petitioner's  applica- 
tion, will  be  reversed ;  and  the  biddings  will  be  opened 
at  the  minimum  price  of  twelve  thousand  three  hun- 
dred and  fifty  dollars;  the  petitioner  first  entering  into 
bond  with  sufficient  security,  to  the  clerk  of  this  court, 
for  the  payment  of  that  sum. 


Thb  State  vs.  Chaffin. 

Assault  and  Bjlttbrt.  Ihrfner  convietion.  If  a  party  be  charged  with  an 
tfMoaitt,  and  oooTicted  thereof,  he  cannot  afterwards  be  poniehed  for  the  hat' 
tery  committed  at  the  same  time. 

The  defendant  was  arraigned  before  a  Justice  of  the 
Peace  under  the  "small  oflfense  law,"  and  fined  for  the 
commission  of  an  "assault,"  as  charged  in  the  waiTant. 
Subsequently  he  was  indicted  in  the  circuit  court  for  an 
assault  and  battery,  to  which  indictment  he  pleaded  the 
former  conviction  of  the  assault.  To  this  plea  the  Attor- 
ney General  demurred,  and  the  demurrer  being  overruled 
and  judgment  rendered  for  the  defendant,  the  Attorney 
General,  jpro  tem.y  Kerckeval,  in  behalf  of  the  State, 
appealed  in  error. 

Attorney  General,  for  the  State. 
Sbioht,  for  the  defendant  in  error. 
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ToTTEN,  J.,   delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  an  assault  and  hatteiy 
upon  the  person  of  Daniel  Holman.  He  pleaded  in  bar 
a  former  conviction  before  a  Justice  of  the  Peace,  under 
the  "  small  offense  law."  The  warrant  before  the  justice 
is  for  an  assault^  but  the  plea  avers  that  it  is  for  the 
same  offense  as  that  alleged  in  the  indictment. 

The  battery  includes  the  assault,  and  for  the  assault  the 
defendant  has  received  the  legal  punishment.  He  cannot 
now  be  punished  for  the  battery,  because  it  cannot  be. 
separated  from  the  assault.  The  one  is  a  necessary  part 
of  the  other,  and  if  he  be  now  punished  for  the  battery, 
he  will  thereby  be  twice  punished  for  the  assault ;  that  is, 
be  twice  punished  for  the  same  offense,  which,  of  course, 
cannot  be  done. 

Let  the  judgment  be  affirmed. 


Hooper,  for  the  use  cf  Owen^  vs.  Spiceb. 

SiT'OFF.  MytmC  dmandB,  The  defendant,  in  an  action  of  debt  brooglit  by  at 
endorsee  against  him,  upon  a  promissory  note  which  has  been  sereral  tioMi 
endorsed,  when  over  due,  cannot  setoff  a  claim  which  he  has  against  one  of 
those  through  whom  the  note  p^ed  to  the  plaintiff,  though  he  had  the  dsin 
at  the  time  the  note  upon  which  he  is  sued  was  in  the  hands  of  lik  debtor  m 
an  endorsee  thereof. 

The  facts  of  this  case  are  fiilly  stated  in  the  opinion. 
The  judgment  from  which  the  plaintiff  appealed  in  error, 
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was   rendered   at  the   July  Term,   1852,   of  the  circuit 
court  for  Humphreys  county,  Pepper,  Judge,  presiding. 

BoBB  and  Bailey,  for  plaintiff  in  error. 
ToiTEN,  J.,  delivered  the  opinion  of  the  court. 

This  action,  in  debt,  commenced  before  a  Justice,  came 
into  the  circuit  court  of  Humphreys,  on  plaintiff's  appeal*, 
when,  on  a  trial  de  novo,  judgment  was  rendered  for 
defendant,  and  the  plaintiff  appealed  in  error  to  this 
court 

The  case  presents  a  question  of  set-off.  The  action  is 
founded  upon  a  note,  executed  by  defendant,  to  Isaac 
Hooper,  for  fifty  dollars,  due  December  25th,  1846.  It 
was  endorsed  by  the  payee  to  one  J.  Adams,  by  him  to 
N".  Hooper,  and  by  him  to  A.  Given,  the  cestui  que  vse 
in  this  suit,  who  struck  out  the  endorsements  and  sued  in 
name  of  the  payee,  for  his  own  use. 

The  defendant  is  the  payee  and  holder  of  a  note  on 
said  J.  Adams,  for  sixty-five  dollars,  due  May  5th,  1846, 
and  held  this  note  whilst  Adams,  as  endorser,  was  holder 
of  the  first  named  note,  which  was  then  over  due.  Adams 
left  the  county,  perhaps  insolvent,  and  now  the  defendant 
insists  upon  his  note  as  a  set-off  against  the  plaintiff's 
demand. 

His  honor,  the  judge,  was  of  opinion  that  it  was  a 
valid  set-off,  and  so,  in  effect,  instructed  the  jury ;  and 
the  argument  to  be  inferred  from  the  charge  is,  that  when 
said  Adams  was  the  holder  and  owner  of  the  note  on 
defendant,  he  was  also  indebted  to  defendant  by  the  other 
note,  and  the  one  was  a  valid  set-off  against  the  other;. 
Hfid,  therefore,  when  Adams  transferred  the  note  on  defen- 
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<1ant,  it  being  over  due,  the  holder,  and  all  subsequent 
holders,  though  for  value,  and  without  notice  of  the  set- 
off, took  the  note  subject  to  defendant's  equitable  right 
of  set-off.  We  consider  that  this  opinion  of  his  honor, 
was  erroneous. 

Set-off  is  in  the  nature  of  a  cross  action,  and  is  allow- 
ed in  a  case  of  mutual  debts,  in  the  same  right  subsist- 
ing at  the  commencement  of  the  litigation;  Act  1756, 
ch.  4,  §  7;  Keith  vs.  Smithy  1  Swan's  R,  92. 

Now,  here  the  debts  are  not  mtU/ual^  and  that  is  a  fatal 
objection  to  the  set-off.  'Tis  true  that  if  Adams  were 
plaintiff,  the  set-off  would  be  good ;  for,  in  tliat  case,  the 
debts  would  be  mutual.  But  when  Adams  transferred 
the  note,  the  debts  were  no  longer  mutual,  and  the  right 
to  the  set-off  continued  no  longer;  for,  how  could  defen- 
dant bring  a  cross  action  against  Given,  on  the  note 
against  Adams,  for  which  Given  was  in  no  respect  lia- 
ble? Tis  true,  that  as  the  note  on  defendant  came  to 
Given  after  it  fell  due.  Given  takes  it  subject  to  any 
legal  defence  that  may  be  made  against  it,  as  that  it  is 
void  for  fraud  or  other  sufficient  cause;  or  that  it  has 
been  paid.  But  the  plea  of  set-off  does  not  impeach  the 
note ;  on  the  contrary,  it  is  an  admission  that  the  note  is 
valid,  and  remains  unpaid,  and  a  party  pleading  it  mere- 
ly insists,  that  he,  too,  is  entitled  to  a  recovery  against 
the  plaintiff,  and  tliat  the  one  recovery  be  set  off  against 
the  other.  Certainly  it  cannot  be  said  that  Given  took 
the  note  subject  to  a  cross  action  and  recovery  against 
Iiimself,  for  the  debts  of  another  person,  for  which  he  is 
in  no  wise  bound.  We  may  further  observe,  in  this  con- 
nection, that  a  matter  of  set-off  is  not  necessarily  con- 
nected with  the  plaintiff's  demand,  as  a  payment  is;  but 
the  defendant  may,  instead  of  a  cross  action,  bring  a  sep- 
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arate  and  independent  action  on  his  demand.  We  say 
nothing  in  the  present  case,  as  to  the  effect  of  a  fraudu- 
lent assignment  by  an  insolvent  party,  made  with  intent 
to  defeat  the  equitable  right  of  set-off,  for  it  is  conceded 
that  Given  is  a  bona  fide  holder  for  value. 

Let  the  judgment  be  reversed,  and  the  cause  be  remand- 
ed for  a  new  trial. 

Judgment  reversed. 


HoBD  w.  Nashvilue  &  Chattanooga  Rail  Road  Company. 

Practice.  Oorutruetion  of  charier  of  N^tuhvilU  A  ChaUanooga  Rail  Road  Cum^ 
pmf.  The  provisions  of  the  charter  of  the  NashyHle  k  OhatUooogt  rail  road 
oompanj,  which  are  intended  to  regulate  the  practice  of  the  courts,  in  assess- 
ing the  Tslue  of  land  taken  for  the  use  of  the  road,  do  not  authorise,  upon  the 
"appeal**  of  either  party  from  the  report  of  the  Are  commissioners,  another 
valuation  to  be  made,  upon  a  view  of  tlie  premims^  by  a  jury  of  twelve  persons. 
The  jury  can  only  make  the  valuation  upon  proof  heard  by  them,  under  the 
direction  of  the  court,  as  in  all  other  cases. 

This  was  a  proceeding  in  the  circuit  court  of  Ruth- 
erford county,  of  the  character  stated  in  the  opinion. 
At  the  March  Term,  1852,  Tueneb,  Judge,  presiding, 
there  was  judgment  for  the  defendant,  and  the  plaintiff 
appealed  in  error. 

Mbiob  and  H.  P.  Keeblk,  for  plaintiff  in  error. 

E.  A.  KsEBLB,  for  defendant  in  error. 
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ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  defendant  not  being  able  to  agree 
upon  the  value  of  a  right  of  way  for  the  construction 
and  use  of  defendant's  rail  road  over  the  plaintiff's  land; 
five  commisdonei'a  were  appointed  by  the  circuit  court, 
to  assess  the  same,  or  to  assess  the  plaintiff's  damages 
in  that  behalf.  The  commissioners  reported  the  plain- 
tiff's damages  at  twelve  hundred  dollars;  the  defen- 
dant excepted  to,  and  ^^ ajppealed^^  from  the  report  to 
the  circuit  court,  and  thereon  the  court  ordered  a  new 
valuation  to  be  made  by  a  jury  of  twelve  persona, 
appointed  by  the  court,  who,  upon  view  of  the  pttm- 
8e8y  assessed  and  reported  the  damages  at  fifteen  hun- 
dred dollars. 

The  defendant  excepted,  also,  to  this  report,  and  moved 
for  a  new  trial  to  be  had  before  a  jury  in  court;  and 
the  plaintiff  moved  for  judgment  on  the  report,  which 
was  refused,  and  a  new  trial  granted.  To  the  action 
of  the  court,  in  refusing  to  render  judgment  on  the 
report,  the  plaintiff  excepted,  and  appealed  in  error  to 
this  court. 

This  proceeding  is  under  the  twenty-fourth  section  of 
defendant's  charter;  act  1845,  ch.   1. 

In  constructing  this  statute,  we  observe,  that  if  the 
parties  cannot  agree  upon  the  value  of  the  right  of 
way,  the  subject  is  placed  under  the  control  and  juiifi- 
diction  of  the  circuit  court.  The  court  shall  appoint  five 
commissioners,  who,  upon  view  of  the  preTmees^  may 
assess  tlie  damages,  and  report  the  same  to  the  court 
Either  party  may,  however,  except  to,  or  appeal  fi:om 
this  report,  to  the  next  term  of  the  circuit  court,  giv- 
ing reasonable  notice  thereof.    Thereon,  the  "  court  shall 
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order  a  new  valuation  to  be  made  by  a  jury,  who 
shall  be  charged  tlierewith,  in  the  Bame  term,  or  as 
soon  as  practicable,  and  their  verdict  shall  be  final,  and 
conclusive,  between  the  parties,  unless  a  new  trial  shall 
be  granted." 

It  is  argued,  that  the  jury  provided  for,  may  make 
the  valuation,  iipon  mew  of  the  premises^  and  that  their 
verdict  thereon,  is  in  accordance  with  the  intention  of 
the  statutes.  There  is  certainly  some  reason  for  this 
construction,  but  we  think  it  not  the  true  one,  and  that 
in  practice,  it  would  prove  to  be  highly  inconvenient. 
The  valuation  is  to  be  by  a  ^^jury^  whose  verdict  shall 
be  final,  unless  a  new  trial  be  granted."  These  expres- 
sions, used  in  the  act,  are  inconsistent  with  the  idea  of 
an  assessment  made  upon  view  of  the  premises ;  as  in 
case  of  the  commissioners  before  provided  for. 

The  verdict  of  the  jury,  is  to  be  made  upon  legal 
evidence  and  legal  principles.  If  the  court  deem  it 
erroneous  for  any  cause,  it  may  be  set  aside  and  a  new 
trial  granted.  Such  proceeding  can  only  be  had  before 
the  court,  under  its  immediate  inspection  and  control. 
For  how  is  this  court  to  know,  upon  a  motion  for  a 
new  trial,  whether  the  verdict  is  warranted  by  the 
proof,  when  it  is  founded,  in  whole,  or  in  part,  upon 
a  view  of  the  premises  ?  How  is  a  jury,  not  before 
the  court,  to  be  instructed  as  to  the  legal  principles 
that  should  govern  them,  in  making  up  their  verdict? 
And  in  case  of  error,  committed  by  the  jury,  or  court, 
how  can  the  case  be  stated  in  a  bill  of  exceptions,  for 
review  before  this  court?  The  rule  by  which  the  valu- 
ation should  be  made,  and  the  practice  under  it,  should 
be  uniform  and  permanent.  We  have  had  occasion  to 
consider  the  rule  by  which  the  valuation,  of  damages. 
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shall  be  governed,  in  another  case,  decided  at  the  pres- 
ent term.  It  is  the  province  and  duty  of  the  circuit 
judge,  to  enforce  this  rule  upon  the  jury,  and  to  see 
that  it  has  its  proper  influence  and  control  over  their 
verdict.  It  seems  to  us,  that  this  can  only  be  done 
when  their  verdict  is  made,  not  upon  vieWy  but  upon 
evidence,  as  in  other  cases.  Such,  we  think,  is  the 
proper  practice,  under  this  statute. 

The  result  is,  that  there  was  no  error  in  the  refusal 
of  the  court,  to  render  judgment  upon  the  verdict,  it 
being  founded  erroneously,  upon  a  view  of  the  premi- 
ses. The  action  of  the  court,  in  tliat  respect,  is  affirmed, 
and  the  cause  is  remanded  to  be  tried  by  a  jury,  upon 
evidence,  before  the  court,  as  in  other  cases. 

Judgment  affirmed. 


Carnaiian  v8.  Wood. 

Etipsncb.  DedaratioM  of  one  wd  a  party  to  th$  action.  While  it  ia  trae  as  a 
geDeral  rule  that  the  dedaratioDB  of  a  person  made  after  he  has  parted  with  his 
interest  in  the  subject  matter  of  litigation  cannot  be  receired  to  dSiiparage  the 
title  or  right  of  a  party  acquired  in  good  faith,  previous  to  the  thne  of  making 
such  declarations,  still  this  principle  is  inapplicable  to  cases  of  fraudulent  saJes 
of  property. 

Samb.  Same,  The  declaraUons  of  one  who  is  not  a  party  to  the  suit  but  who 
has  had  the  actual  possession  of  slaves  (the  right  to  which  is  the  subject  mat- 
ter of  the  litigaUon)  may,  in  connection  with  his  acts  of  ownership,  be  ad- 
mitted to  show  <^e  character  of  his  possession ;  whether  or  not  it  has  been 
fluch  as  to  vest  a  title  in  hun  by  reason  of  a  continued  adTsne  pfMSfiwion  fyt 
three  years. 

This  was  an  action  of   replevin    in  the  cireuit  court 
of  Rutherford  county.      At  the  Kovember  Term,  1852, 
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Davidson,  Judge,  presiding,  there  was  judgment  for  the 
plaintiff  and  the  defendant  appealed  in  error. 

E.  A.   &  H.   P.   Keeble,  for  plaintiff  in  error. 

Ready,  Avbnt  and  Palmer,  for  defendant  in  error. 

MoEnmET,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  in  the  circuit  court 
of  Rutherford,  instituted  by  Wood  against  Camahan,  for 
the  recovery  of  a  negro  girl  named  Milly,  seized  by  the 
latter,  as  an  officer,  as  the  property  of  Robert  Wood, 
the  father  of  the  plaintiff  in  this  action,  for  the  satis- 
faction of  certain  executions  in  his  hands  against  said 
Robert  Wood.  The  plaintiff  recovered  the  slave  in  the 
court  below,  and  the  defendant  appealed  in  error  to 
this  court. 

TUxQ  &cts  of  the  case,  material  to  be  noticed,  are 
these:  on  the  first  day  of  February,  1843,  Robert  Wood, 
a  resident  of  Rutherford  county,  sold  and  conveyed  the 
slave  in  question,  together  with  another  slave,  to  his 
son,  13iomas  J.  Wood,  who  resided  at  the  time  in  Bed- 
ford county.  The  latter  immediately  took  said  slaves 
home,  and  retained  possession  of  the  girl,  Milly,  until 
the  28th  of  December,  1843,  when  he  sold  and  con- 
veyed her  to  his  brother,  Robert  II.  Wood,  the  plain- 
tiff in  this  action.  The  latter,  at  the  time  of  his  pur- 
chase, resided  in  his  father's  family  in  Rutherford,  coun- 
ty, and  immediately  brought  the  slave  to  his  father's 
house,  where  she  remained    until    her    seizure    by  the 

defendant,  on  the  day  of  1850.     In  1845, 

the  plaintiff  married ;  but,  on  leaving  his  father's  house, 
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he  left  the  slave,  Milly,  to  remain  with  the  family. 
The  proof  shows,  that  the  motive  of  the  plaintiff  in 
taking  said  slave  to  liis  father's,  and  in  leaving  her 
with  the  family,  was  to  wait  on,  and  attend  to  his  moth- 
er, who  was  enfeebled  by  disease,  and  so  continued  to 
be,  until  her  death,  which  happened  not  long  before 
the  seizure  of  said  slave  by  the  defendant.  The  proof, 
on  the  part  of  the  plaintiff,  also  shows  that  there  was 
no  other  servant  in  the  family  during  all  the  time  that 
the  girl,  Milly,  remained  there,  and  that  during  all  that 
period,  said  slave  was  held  and  recognized  by  Eobert 
Wood,  as  well  as  by  the  other  members  of  the  family, 
as  the  exclusive  property  of  the  plaintiff. 

The  proof  on  the  part  of  the  defendant,  shows, 'that 
at  the  date  of  the  sale  of  the  fwo  slaves  by  Eobert 
Wood,  to  Thos.  J.  Wood,  there  were  several  unsatisfied 
judgments  then  existing  against  the  former,  which  still, 
in  part,  remain  unsatisfied.  The  defendant,  on  the  trial 
of  the  cause,  proposed  to  give  in  evidence  to  the  juiy, 
the  declarations  of  Robert  Wood,  made  in  the  absence 
of  the  plaintiff,  but  while  said  slave  was  in  possession 
of  said  Robert  Wood,  and  at  the  time  of  the  seizure 
by  the  defendant,  to  the  effect,  that  he  had  offered  to 
sell  said  girl,  Milly.  The  court  refused  to  admit  such 
declarations,  and  whether  or  not  this  was  error,  is,  per- 
haps, the  only  question  necessary  to  be  decided  in  the 
case. 

It  is  true,  in  general,  that  the  declaration  of  a  party, 
made  after  he  has  parted  with  his  interest  in  the  subject 
matter  of  litigation^  cannot  be  received  to  disparage  the 
title  or  right  of  a  party,  acquired  in  good  faith  previous 
to  the  time  of  makmg  such  declaration.  But,  this  very 
just  and  reasonable  principle  must  be  taken  as  inapplica- 
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He  to  cases  of  fraudulent  sales  of  property.  If,  for 
example,  a  conveyance  is  made,  absolute  upon  its  face 
and  the  vendor  continues  to  retain  the  possession  of  the 
property  as  before,  this  being  prima  fads  evidence  of 
fraud,  a  creditor  impeaching  such  conveyance  on  the 
ground  of  fraud,  may  be  admitted  to  prove  the  declara- 
tions of  the  vendor,  thus  retaining  the  possession,  in 
relation  to  the  ownership,  or  to  the  character  of  his  pos- 
session of  the  property.  The  fraudulent  conveyance, 
though  valid  as  between  the  parties,  is  void  as  to  credi- 
tors of  the  vendor.  So  far  as  relates  to  them,  the  right 
of  property  remains  unchanged  in  the  vendor.  And  his 
declarations  are  regarded  as  admissible,  from  his  relation 
to  the  property,  as  part  of  the  res  gestoe.  Such  admis- 
sions may  be  proved  by  any  person  who  may  have  heard 
them,  because  the  question  is  merely,  whether  a  particu- 
lar admission  was  made,  and  not  whether  the  fact  be  as 
declared  by  the  party.  The  admission,  therefore,  cannot 
be  regarded  as  hearsay,  but  as  original  evidence. 

Again:  as  a  title  to  slaves  may  be  acquired  by  an 
adverse  possession  of  three  years,  the  declarations  of  the 
party  having  actual  possession,  in  connection  with  his 
acts  of  ownenship,  are  admissible  to  show  the  character 
of  his  possession. 

In  the  present  case,  if,  as  is  alleged,  the  slave  was 
placed  in  the  possession  of  Robert  Wood,  for  the  pur- 
pose of  ministering  to  the  comfort  and  necessities  of  an 
afflicted  parent,  the  conduct  of  the  plaintiff,  in  doing  so, 
was  not  only  blameless,  but  praiseworthy,  and  his  rights 
will  not  be  prejudiced  thereby.  In  this  view,  the  pos- 
seBsion  of  the  slave  by  the  father,  and  his  control  over 
her^  would  not  be  inconsistent  with  the  paintiff's  right, 
and  would  be  presomed  to  be  subordinate  to  his  title, 
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until  the  contrary  was  clearly  established.  Nor  can  the 
j^laintiiF's  title,  if  acquired  in  good  faith,  be  effected  by 
fraud  in  the  sale  by  Robert  Wood,  to  Thomas  J.  "Wood, 
if  such   were  the  facts* 

The  result  is,  that  although  we  regard  the  proof,  on 
the  part  of  the  plaintiff  as  amply  sufficient  to  support 
the  verdict,  yet,  upon  the  ground  of  the  refusal  of  the 
court  to  admit  the  declarations  of  Robert  Wood,  proposed 
to  be  proved  on  the  trial,  we  feel  constrained  to  grant 
a  new  trial;  whether  such  declarations  can  avail  the 
defendant  anything  upon  another  trial,  is  a  matter  not 
for  our  consideration,  but  for  the  jury. 

Judgment  reversed. 


The  State  vs.  Crutcmer's  Ad/nvr, 

LtMiTATioM  or  Actions.  Ezeeuiors  and  adminiairators.  Actions  brouffk  h' 
Hie  State.  The  statutes  which  limit  the  timo  within  which  suits  may  be  broogbt 
against  executors  and  administrators,  operate  as  well  against  the  Sute  as 
against  individual  citizens ;  this  conclusion  is  predicated  upon  a  constraction  of 
tlie  Actfl  of  1840,  ch.  139,  1715,  ch.  48,  §  9,  and  1189,  ch.  23,  §  4. 

EsTOPPKL.  The  State  houndhy  ike  acts  of  its  public  agents,  A  final  settlement, 
made  by  a  public  officer  of  the  State  with  another  officer  who  is  supposed  to 
be  in  default,  which  is  made  in  pursuance  of  a  statute,  and  which  receited  the 
approval  of  the  Legislature,  estops  the  State  afterwards  to  disregard  the  set- 
tldment  and  sue  for  monies  alleged  to  have  been  due  before  the  settlement 

This  bill  was  filed  in  the  chancery  court  at  Nashville 
upon  the  facts  and  for  the  purpose  stated  in  the  opinion. 
At  the  November  Term,  1852,  chancellor  Brien  presiding. 
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there  was  a  decree  ordering  the    account  prayed  for  ih 
the  bill|  and  the  respondent  appealed. 

Houston  and  Jko.  A.  MgCakpbell,  for  complainant, 
argued :  There  is  no  provision  in  our  statute  of  limita- 
tions, or  in  the  Act  of  1715,  ch.  48,  §  9,  passed  for  the 
benefit  of  dead  men's  estates,  int^luding  the  State,  either 
express  or  implied.  ^^And  it  may  be  laid  down,"  says 
Mr.  Justice  Story,  '^  as  a  safe  proposition,  that  no  statute 
of  limitatioiip  has  been  held  to  apply  to  actions  brought 
by  the  Crown,  unless  there  has  been  an  express  provi- 
sion, including  it."  The  rule  is,  where  a  statute  is  gen- 
eral, and  thereby  any  prerogative,  right,  title  or  interest, 
is  divested  or  taken  from  the  King,  the  King  is  not 
bound,  unless  the  statute  is  made  by  express  words  to 
extend  to  hini ;  Angel  on  lim.,  886 ;  U.  States  vs.  HooTj 
3  Mason's  R,  312. 

The  same  principle  prevails  in  this  country,  and  it  is 
equally  well  settled  "that  no  laches  is  to  be  imputed  to 
the  government,  and  against  it,  no  time  runs  so  as  to  bar 
its  rights;"  Angel  on  Lim.,  369  to  872;  InhabUcmta  cf 
Stoug?Uon  vs.  Baker^  4  Mass.  Bep.,  528 ;  WmtJherhead  vs. 
BUdsoe^  2  Tenn.  B.,  852 ;  Nemo^s  eofr.  vs.  The  Oommon- 
wealthy  4  Hen.  &  Munf.,  68 ;  People  vs.  OiXbert^  18  John., 
228 ;  Johnston  vs.  Irwin^  3  S.  &  Kawle  R,  291. 

The  reason  of  this  princvple  or  mawim^  it  has  been 
thought,  is  the  great  public  policy  of  preserving  the  pub- 
lic rights,  revenues  and  property,  from  injury  and  loss 
by  the  negligence  of  public  officers*  And  the  preroga- 
tive right  of  the  King  in  relation  to  acts  of  limitation  in 
England,  is,  in  fact,  nothing  more  than  a  reservation  or 
exception,  introduced  for  the  public  benefit,  and  is  equal- 
ly applicable  to  all  governments;  2  Mason's  E.  314;  An- 
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gel  lim.,  868;  see  ftleo  20  John.,  473;  16  S.  &  R.,  345; 
1  Watts,  54;  4  Bibb,  62;  10  Wend.,  363;  4  Scam.,  404. 

In  England,  it  is  held  that  the  Sing  is  not  bonnd  by 
the  statutes  of  limitation ;  that  no  laches  can  be  imputed 
to  him;  and  whenever  it  occurs,  he  may  rely  upon  his 
privilege,  "  qiu>d  nvUvm  iemptis  ocourrit  re^.^^  The  rea- 
son of  the  rule  is  founded  on  the  presumption  that  the 
Sling  is  employed  in  the  affairs  of  govemm^it,  and  ought 
not  to  suffer  by  the  negligence  of  his  officers.  In  a  rep- 
resentative government,  where  the  people  do  oot  and  can- 
not legally  act  in  a  body,  where  thdj*  pow^  is  delegated 
to  others,  and  of  necessity  must  be  exerdsed  by  them, 
if  exercised  at  all,  the  reason  for  applying  the  nuudm  is 
equally  stropg;  18  John.,  228. 

The  settlement'  may  be  opened  and  examined;  Sto. 
Eq.,  §  623.  •, 

F.  B.  Fooo  and  Ewnro  &  Coopbb,  for  respondent. 

McEnmrBT,  J.,  delivered  the  opinion  of  the  ooiut. 

This  is  a  bill  filed  on  behalf  of  the  State,  by  the 
Attorney  General  of  the  sixth  judicial  circuit,  under  the 
act  of  1840,  ch.  189,  to  recover  from  the  administrator 
of  Thomas  Crutcher,  deceased,  formerly  Treasurer  of  the 
middle  division  of  the  State,  about  the  sum  of  six  thou- 
sand dollars,  on  account  of  various  sums  of  money,  re- 
ceived by  the  intestate,  as  Treasurer,  and  not  accounted 
for  in  any  of  his  settlements.  The  several  it^ns  eom- 
posing  said  sum,  are  specifically  set  forth  in  the  bill, 
and  are  alledged  to  have  been  received  betwe^i  the 
years  of  1829,  and  1835.  The  bill  is  based  up<»i  s 
statement  made  out  by  the  Comptroll^  of  the  treasmyr 
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on  the  19th  of  January,  1849,  pursuant  to  the  act  of 
1840,  showiag  that  the  errors  and  omissions  charged  in 
the  bill  are  evidenced  ^^by  entries  in  the  treasurer's 
books,  and  on  executions  and  receipts,"  in  the  hand- 
writing  of  the  said  Thomas  Outcher. 

The  intestate  was  Treasurer  for  the  period  of  twenty 
years,  and  up  to  the  Ist  of  March,  1886.  Settlements 
appear  to  have  been  made  with  him,  from  time  to 
time,  by  committees  of  the  Legislature.  The  last  settle- 
ment of  his  accounts  was  made  after  his  retirement 
from  office,  by  the  Comptroller  of  the  Treasury,  aocord- 
ing  to  the  provisions  of  act  of  1835,  ch.  27,  §  13. 

The  answer  of  the  defendant  does  not  admit  any  of 
the  errors  or  omissions  charged  in  the  bill;  relies  upon 
the  settlement  of  the  intestate's  official  accoimts;  and 
also  relies  upon  the  general  statute  of  limitations,  and 
the  statutes  passed  for  the  ben^t  and  protection  of  the 
estates  of  deceased  persons,  in  bar  of  the  relief  sought 
by  the  bill. 

The  intestate  died  in  the  early  part  of  1844,  and  this 
bill  was  filed  on  the  11th  day  of  Septemb^,  1851; 
xnore  than  seven  yeevts  after  his  death,  and  grant  of  ad- 
ministration upon  his  estate. 

The  chancellor,  on  the  hearing  of  the  cause,  ordered 
an  account;  from  which  order,  by  leave  of  the  court, 
an  appeal  waa  prosecuted  to  this  court  The  decree  of  the 
chancellor  assumes,  and  the  argument  here,  in  support 
of  it,  maintains,  that  time  does  not  run  against  the 
State;  because,  as  is  argued  in  none  of  our  statutes  of 
limitation,  is  the  State  expressly,  or  by  necessary  im- 
plication, included. 

The  contrary  of  this  position  is  asserted  by  the  defen- 
dant's counsel,  who  insist,  that  by  the  act  of  1840,  under 
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which  this  bill  was  filed,  suits  brought  by  the  State, 
are,  in  all  respects,  placed  upon  precisely  the  Bame 
footing  as  those  of  individual  persons,  as  to  the  forms  of 
procedure,  the  rules  of  evidence,  and  principles  of  law, 
applicable  to  the  case,  under  the  general  law  of  Ae 
land. 

We  have  been  referred  by  the  counsel  representing 
the  State,  to  several  American  cases,  which  maintain 
the  doctrine,  that  the  policy  of  the  common  law  rule, 
which  excepts  the  crown  from  the  operation  of  statotofi 
of  limitation,  applies  with  equal  force  to  our  system  of 
government.  Some  of  the  cases  seem  to  proceed  upon 
the  ground,  that  this  principle  of  the  common  law  was 
brought  with  them  by  our  ancestors  from  England,  and 
incorporated  into  our  jurisprudence ;  and  the  reason  of 
this  is  said  to  be  found  in  the  public  policy  of  secu- 
ring the  public  rights  and  revenues,  from  injury  and 
loss  by  the  negligence  or  fraud  of  public  officers.  In 
England,  this  principle  results  from  the  prerogative,  or 
"that  special  pre-eminence  which  the  king  hath,  above 
all  other  persons,  and  out  of  the  ordinary  course  of  the 
common  law,  in  right  of  his  regal  dignity ; "  1  Bl.  Com., 
289.  The  law  ascribes  to  the  king,  not  only  the  attri- 
bute of  sovereignty,  but  of  "absolute  perfection,"  also. 
Hence,  as  no  laches,  or  negligence,  can  be  imputed,  "the 
king  has  a  prerogative,  ^wd  nvUum  tempv^  occurrU 
regi^  and  therefore  the  general  acts  of  limitation  do  not 
extend  to  him ; "  11  Co.,  68-74,  b.  The  law  intends  that 
the  king  is  always  busied  for  the  public  good,  and  there- 
fore has  no  leisure  to  assert  his  right  within  the  time 
limited  to  his  subjects ;  1  Bl.  Com.,  248. 

The  American    cases  referred    to,  concede,  that  tiis 
principle,    so  far  as  it  relates  to  the  person  and  regal 
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dignity  of  the  king,  can  have  no  application  in  this 
conntry ;  but  that,  so  far  as  it  is  founded  upon,  and  is 
subservient  to  the  policy  of  protecting  the  public  against 
the  negligence  and  fraud  of  its  agents,  it  is  alike  appli- 
cable here  as  in  England. 

If  it  were  important,  in  the  decision  of  the  present 
case,  to  enter  into  a  discussion  of  this  subject,  it  might, 
perhaps,  be  doubted,  whether  this  maxim  of  regal  pre- 
rogative, was  not  one  of  the  very  things  which  our 
ancestors,  instead  6f  bringing  with  them,  were  most 
carefiil  to  leave  behind,  as  not  altogether  consistent  with 
the  theory  of  government  and  jurisprudence  maintained, 
and  desired  to  be  adopted  by  them.  And  it  might  no 
less  admit  of  doubt,  whether  the  notion  of  public  policy, 
^pon  which  the  principle  is  held  applicable  in  this 
country,  is  not  based  upon  an  unsound  and  false  theory; 
the  practical  tendency  of  which,  would  be  to  discour- 
age, rather  than  to  secure,  the  prompt  and  faithful  dis- 
charge of  official  duty  in  public  functionaries.  But 
in  the  case  under  consideration,  it  is  not  necessary  to 
enquire,  whether  or  not  the  State  is  within  the  opera- 
tion of  the  general  statutes  of  limitation ;  and  we  leave 
that  question  open  for  adjudication,  when  a  decision  shall 
become  necessary.  We  will  confine  ourselves  to  the 
question,  for  the  present,  whether  or  not  the  statutes, 
limiting  the  period  within  which  suits  may  be  brought 
against  the  representatives,  real,  or  personal,  of  deceased 
persons,  form  a  bar  to  the  present  suit.  And  in  con- 
sidering this  question,  it  may  be  admitted,  that  statutes, 
general  in  their  terms,  should  be  regarded  as  meant 
only  to  regulate  the  rights,  and  prescribe  a  rule  of  con- 
duct for  the  citizens.  In  the  language  of  Mr.  Justice 
Story,  "where  the  government  is  not  expressly,  or  by 
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necessary  implication,  included,  it  ought  to  be  clear, 
from  the  nature  of  the  mischief  to  be  redressed,  or  the 
language  used,  that  the  government  itself  was  in  con- 
templation of  the  legislature,  before  a  court  of  law  would 
be  authorized  to  put  such  an  interpretation  upon  the  stat- 
ute;"   United  States  vs.  Hoar,  2  Mason's  Rep.,  311-314. 

We  proceed  then,  in  the  first  place,  to  consider  the 
act  of  1840,  under  the  provisions  of  which  this  bill  was 
filed.  The  sixth  section  enacts,  ^^That  the  State  of  Ten- 
nessee shall  be,  and  is  hereby  authorised  to  commence 
and  prosecute  suits  for  all  causes  of  action  accrued  or 
accruing  to  the  State,  in  all  of  the  courts  of  the  State, 
according  to  the  Icms  of  the  landj  aa  in  other  cctses.^^ 

That  this  statute  intended  to  place  the  State  upon  the 
same  footing  with  other  suitors  in  the  courts,  can  admit 
of  no  doubt;  it  is  so,  in   effect,  declared  in   terms.    If 
this  be  not  so,  then   the  words  have   no  meaning.    The 
claim  of  right,  or  "cause   of  action,"  sought    to   be  en- 
forced, must   be  of  such   a    character  as,  "  according  to 
the  laws  of  the  land,"  may  be  enforced  "  in  other  cases." 
The  remedy  and  the  right  of  the  State,  on  the  one  hand, 
are  to  be  regulated  and  determined  according  to  the  law 
of  the  land,  as  in  other  cases,  between  individual  soitoiB; 
and  80,  on  the  other  hand,  precisely  the  same  nde  is  to 
govern,  as  respects  the  matters  of  defence  of  which  the 
defendant  may   avail  himself.    Whatever  matter  would 
be  a  valid  defence  according  to  the  settled  principles  of 
law  and  modes  of  procedure,  in  like  cases  between  indi- 
viduals,  will  be  equally  so   in   suits   instituted   on  behalf 
of  the  State,  under  the  act  of  1840.     The  express  decla- 
ration, that  the  suits,  which  the  statute  authorized  to  be 
brought  by  the  State,  shall  be  prosecuted  "according  to 
the   laws  of  the  land,  as  in  other  cases^^  is  comprehen- 
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give  of  erery  thing  respecting  either  the  ri^t  or  the 
remedy;  and  it  clearly  excludes  the  idea  of  an  inten- 
tion, that  the  State,  as  a  suitor  in  the  courts,  should 
be  permitted  to  claim  or  assert  anything  in  the  nature 
of  prerogatiye  or  exemption,  out  of  the  ordinary  course 
of  the  law  of  the  land,  not  admissible  in  similar  con- 
troversies  between  private  indivicLaal  suitors. 

In  this  view  of  the  act  of  1840,  it  results,  that  the 
present  action  is  barred  by  the  statutes  of  limi^atioii 
before  referred  to;  more  especially  by  die  act  of  1716, 
ch.  48,  §  9.  This  conclusion  is  not  only  greatly  strength- 
ened, by  looking  to  the  language  and  object  of  the  act 
of  1715,  but  we  think  the  same  conclusion  must  be 
arrired  at,  upon  a  proper  construction  of  the  latter  act, 
by  its  own  proper  force  and  meaning,  aside  from  the 
act  of  1840. 

The  ninth  section  of  that  act  declares  that,  ^^tbe 
creditors  of  any  person  deceased  shall  make  their  claim 
within  seren  years  after  the  death  of  such  debtor, 
otherwise  such  creditors  shall  be  forever  barred." 

This  statute  in  its  character,  object,  and  effect,  is 
wholly  different  from  the  ordinary  statutes  of  limita- 
tion. Hie  term  ^^  creditors,"  it  may  be  remarked,  pro- 
perly includes  artificial  persons,  as  bodies  politic  or 
corporate,  as  much  as  natural  persons;  and  a  remark- 
able feature  of  the  law  is,  that  it  contains  no  excep- 
tion or  saving  clause,  in  favor  of  the  rights  of  any 
person  whatever.  It  must  therefore,  upon  the  estab- 
lished principle  of  construction,  applicable  to  statutes  of 
limitation,  be  taken  to  run  against  all  persons,  and 
artificial  persons,  as  well  as  natural.  It  is  a  general 
principle  of  law,  that  no  laches,  or  negligence,  can  be 
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imputed  to  a  person  who  is  within  the  age  of  twentj- 
one  years ;  and,  therefore,  in    ordinary  statutes  of  limi- 
tation,  which  are  designed  only  to  act  upon  the  remedy, 
there  is  a  saving  of  the  rights  of  infamis^  femes  covert^ 
persons  nan  oon^>08j  &c.    But  it  is  well  settled,  that  a 
statute  of  limitation  runs    against,  and    bars  the  rights 
of  all  persons  not  expressly  mentioned  and  excepted  in 
the  statute.    Persons  not  expressly  excepted,  cannot  be 
exen^pted    by    construction;  and    therefore    in&nts    and 
other  persons  laboring   under  disabilities,  are  embraced 
by  the  general  words  of  a  statute,  if  there  be  no  saving 
clause  in  their  favor ;  Angell  on  Lim.,  ch.  7 ;  17  Ves.,  86. 
Now,  would  it  not  be  most  unreasonable,  not  to  say 
absurd,  in  the  construction  of  this  statute,  which,  mid^ 
the    general    denomination    of  '' creditors,"  comprehends 
the  State  as  much  as  individual  citizens,  to  hold  that  in- 
fimts  and  others  who,  in  law,  are  deemed  positively  inca- 
pable of  understanding  or  protecting  their  ri^ts,  should 
be  barred;  and  yet,  that  the  State,  or  rather  its  agents 
and  functionaries,  should  be  held  exempt  from  the  opera- 
tion of  the  bar?    Might  it   not,   with  reference  to  this 
statute,  be    safely  affirmed,  that,    by  necessary  implica- 
tion, the  State  is  included?    This  is  still  more  conclu- 
sively demonstrated,  by  looking  to  the  reason  and  object 
of  the  law,  and    its  difference,  in  other  respects,  from 
ordinary  statutes  of  limitation.     This  statute  establishes 
what  is  called  a  positive  prescription,  or  limitation,  in 
contradistinction  to    a   negative    prescription.      The  dis- 
tinction   between    them    is,   that  the  former  acts  upon<» 
and  extinguishes    the    riglU,  the  latter  only  affects  the 
remedy.    Positive  prescription  has  the  effect  of  putting 
a  final  end  to  aU  further  litigation  or  controversy;  and 
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is  a  means  of  acquiring  a  positive  right  to  property, 
after  the  lapse  of  such  period  as  the  law  has  fixed 
upon,  as  sufBcient  for  that  purpose. 

But  a  statute  of  limitation,  in  the  nature  of  a  negative 
prescription,  applies  not  to  the  right,  but  merely  to  the 
remedy.  The  debt  is  not  extinguished,  nor  the  right  de- 
stroyed, as  in  the  former  case;  and  hence,  upon  the 
express  promise  or  admission  of  the  debtor,  the  payment 
of  the  debt  may  be  afterwards  enforced ;  Angl.  on  Um., 
eh.  1. 

This  statute  is  founded  upon  just  and  urgent  considera- 
tions of  public  policy.  The  discouragement  of  litigation, 
under  circumstances  which,  in  many  cases,  preclude  the 
attainment  of  truth  or  justice;  the  suppression  of  frauds 
and  perjuries,  in  attempts  to  set  up  demands  against 
the  estates  of  deceased  persons,  when  the  means  of  expo- 
sing their  falsity  have  perished;  the  necessity  that  those 
who  succeed  to  the  rights  and  property  of  such  deceased 
persons,  should  be  quieted  in  the  enjoyment  of  their 
rights.  These,  and  other  reasons  which  might  be  stated, 
strongly  sustain  the  policy  of  the  Act  of  1715.  The  pe- 
riod fixed  is  suflSciently  long  for  all  creditors,  in  the  exer- 
cise of  reasonable  diligence,  to  assert  their  rights ;  and 
they  have  no  just  ground  of  complaint  that,  after  the 
expiration  of  the  time  limited,  their  rights  are  declared 
to  be  taken  away  and  extinguished;  the  loss  is  the  con- 
sequence of  their  own  laches.  Does  not  the  policy  of 
the  statute  apply  as  much  to  the  State,  as  the  creditor 
of  a  deceased  person's  estate,  as  to  individual  creditors? 
And  would  it  not  be  in  opposition  to  the  soundest  pub- 
lic policy,  to  exempt  the  State  from  the  operation  of  this 
statute,  thereby  giving  a  license  to  negligence  on  the  part 
of  government  officers  entrusted  with  the  supervision  and 
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settlement  of  the  official  accounts  of  those  whose  duty  it 
is  to  collect  and  account  for  the  public  revenues? 

The  same  reasoning  applies,  with  perhaps  equal  f<HXS6, 
to  the  Act  of  1789,  ch.  23,  §  4;  limiting  the  periods  for 
bringing  suits  against  the  executors  or  administrators  of 
the  estates  of  deceased  persons.  The  idea  that  the  State 
is  not  bound  by  these  statutes,  is  startling,  when  we 
consider  the  consequences  in  reference  to  the  administnh 
tion  of  insolvent  estates  under  our  system;  and  scareelj 
less  so,  as  respects  solvent  estates,  after  the  property  of  Ae 
estate  has  been  disposed  of  in  the  payment  of  debts,  or 
has  passed  into  the  hands  of  innocent  purchasers.  Against 
whom,  in  such  case,  would  the  State  pursue  her  remedy, 
if  it  existed  ?  But  it  is  unnecessary,  upon  this  point,  to 
say  more.  Although  the  right  of  »wreUes,  in  the  official 
bopds  of  government  agents,  to  be  discharged  in  reason- 
able time  from  all  liability,  and  other  considerations  tliat 
might  be  stated,  tend  to  strengthen  the  conclusion,  that, 
"from  the  nature  of  the  mischiefs  to  be  redressed,  as 
well  as  from  the  language  used,  the  government  itself 
was  in  contemplation  of  the  legislature,"  in  the  enact- 
ment of  these  laws^ 

There  is  another  ground  upon  which  the  State  is 
precluded  from  maintaining  this  bill.  Thomas  Cruteher 
went  out  of  office  on  the  1st  of  March,  1836,  nearly 
sixteen  years  before  this  bill  was  filed;  and  all  Ibe 
various  errors  and  omissions  set  forth  in  the  bUl,  are 
charged  to  have  occurred  prior  to  that  date. 

The  Comptroller  of  the  treasury,  who,  in  1836,  made 
a  final  settlement  with  said  Cruteher,  after  his  retire- 
ment from  office,  pursuant  to  the  act  of  1836,  ch.  27, 
§  13,  in  his  report  to  the  succeeding  legislature,  says, 
"  The  balances  which  were    ascertained  to  be  Sue  from 
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former  treasurersj  respecUvdy^  far  monies  received  and 
not  previously  accomUed  for,  were  promptly  adjusted!'* 
*  This  was  the  official  act  of  the  highest  accounting 
officer  of  the  government;  it  received  the  approval  of 
the  legislature;  and  the  State,  under  the  circumstances 
of  this  case,  is  concluded  by  it.  That  the  State  is 
bound  by  the  acts  of  its  public  agents,  was  held  by 
this  court  in  case  of  the  State  vs.  Jefferson  Turnpike 
Oompany,  3  Humph.,  805,  and  again  in  the  State  vs. 
Hamilton,  11  Humph.,  47-49. 

It  fallows,  that  the*  decree  of  the  chancellor  is  errone- 
ous, and  it  is  reversed  and  the  bill  dismissed. 

ToTFEN,  J.,  dissented,  upon  the  point,  that  the  State 
is  barred  by  the  acts  of  1715  and  1789,  holding  the 
contrary  opinion. 


LooKwoon  &  Co.,  vs.  Ntb  et  cds. 

RsvAiiroiR.  Attaekment,  An  estate  in  remainder,  in  real  or  personal  estate,  it 
ffnpmrtif  within  the  meaning  of  the  act  of  1888,  eh.  16«,  J  1,  and  is  Mltfeet  to 
attadiment  for  the  payment  of  debts. 

Attaohmikt.  a  proceeding  under  the  statutes  of  Tennessee,  authorising  attach- 
ments, maj  be  prosecuted,  though  the  plaintiff  in  this  State,  is  at  the  same 
limt,  prosecuting  a  suit  in  the  chancery  court  of  anodier  State,  for  the  purpose 
of  bringing  to  sale  there,  property  of  hb  debtor,  for  the  satisfoction  of  the  same 
debt. 

Tbh  was  a  bill  filed  in  the  chancery  court  at  Oallatin. 
At  the  October  Term,  1852,  Chancellor  RroLET,  prestd- 
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ing,   there  was    a  decree   for  the  reBpondents,    and  tlie 
complainants  appealed. 

Guild,  for  complainants.  i 

Baldriixje  and  Head,  for  respondents. 
ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill  in  chancery,  at  Oallatin, 
to  subject  an  interest  in  remainder  in  land  and  slaves, 
to  the  payment  of  a  debt. 

The  plaintiffs  reside  in  the  State  of  New  York,  and 
on  the  6th  of  May,  1842,  in  the  circuit  court  of  the 
United  States,  at  Jackson,  Mississippi,  they  recovered  a 
judgment  for  four  thousand  four  hundred  and  eighty-six 
dollars  and  four  cents,  against  said  Nathaniel  and  Daniel 
Nye.  Execution  was  issued  on  this  judgment,  and  re- 
turned nuUa  bona.  On  the  20th  February,  1843,  Daniel 
W.  Nye  was  discharged  in  bankruptcy,  and  the  validity 
of  his  discharge  seems  not  to  be  contested.  Li  1848, 
the  plaintiffs  instituted  a  suit  in  the  superior  court  of 
chancery,  in  the  State  of  Mississippi,  against  said  Na- 
thaniel Nye,  and  others,  the  object  of  which  was,  to 
discover  and  to  subject  assets  fraudulently  concealed,  to 
the  satisfaction  of  said  judgment.  Pending  that  suit,  the 
present  one  was  instituted  in  chancery  at  Gallatin,  in 
which  it  farther  appears,  that  S.  Nye  died  in  1850, 
leaving  his  last  will  and  testament,  by  which  he  devised 
and  bequeathed  to  his  wife,  Elizabeth,  all  his  real  and 
personal  estate,  ^^ dv/tmg  her  widov)1wody^  and  at  her 
death,  or  marriage,  the  same  to  be  equally  divided 
amongst  his  children,  named  in  the  will,  the  said  Na- 
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thaniel  G.  Nye,  being  one  of  them.  Elizabeth  Nye  ie 
in  the  possession  of  the  estate,  under  the  will,  and  it 
being  suggested  that  the  slaves  would  probably  b^ 
removed  to  the  prejudice  of  this  suit,  the  tenant  for  life 
is  made  a  party,  and  an  injunction  was  issued,  to  restrain 
the  removal  of  the  slaves.  Nathaniel  G.  Nye  is  a  citi- 
zen of  the  State  of  Mississippi,  and  his  interest  in  remain- 
der, under  said  will,  and  which  is  attached  in  the 
present  proceeding,  is  estimated  at  some  two  thousand 
dollars.  It  is  a  joint  interest  with  the  other  tenants  in 
remainder,  claiming  under  the  same  will.  The  bill  was 
dismissed  by  the  chancellor,  and  the  plaintiffs  have  ap- 
pealed to  this  court. 

1.  The  defendant,  Nathaniel  G.  Nye,  insists  that  his 
interest  in  remainder,  in  said  property,  is  not  liable  to 
be  attached  and  sold  in  satisfaction  of  said  judgment, 
because  an  interest  in  remainder  is  not  subject,  under 
the  law,  to  judicial  sale,  for  the  payment  of  debts. 

The  act  of  1836,  ch.  48,  §  1,  provides,  that,  "when 
any  person,  or  persons,  who  are  non  residents  of  this 
State,  have  any  real  or  personal  property,  of  either  a 
legal  or  equitable  nature,  or  any  chases  in  action^  within 
this  state,"  Ac,  it  shall  be  lawful  for  a  creditor,  "with- 
out first  having  recovered  a  judgment  at  law,"  to  file  a 
bill  in  chancery,  to  have  said  real  or  personal  property, 
chases  in  action^  and  debts  attached?  This  act  applies 
expressly,  to  non-resident,  as  well  as  resident  creditors. 
The  act  of  1838,  ch.  166,  §  1,  contains,  in  effect,  the 
same  provisions.  It  applies  to  a  non-resident  debtor,  who 
"shall  have  property,  debts,  or  other  effects  within  this 
state,"  and  makes  the  same  liable  to  attachment  in 
chancery,  for  the  payment  of  his  debts.  The  words  of 
the  act  of  1886,  are:  "Any  real,  or  personal  property, 
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of  either  a  legal  or  eqaitable  nature;"  those  of  the  act 
of  1838,  are  "'property,  debts,  or  other  effects." 
,  Now,  what  is  the  nature  of  defendant's  interest  in 
the  land  an4  slaves  attached?  It  is  a  vested  remain- 
der; it  being  a  present,  fixed  right  of  future  enjoyment 
at  the  termination  of  the  estate  of  the  tenant  for  life. 
"Vested  remainders,  says  Mr.  Kent,  are  actual  estates, 
and  may  be  conveyed  by  any  of  the  conveyances  ope- 
rating by  force  of  the  statute  of  uses ; "  4  Kent's  Com., 
204,  and  149.  This  applies,  of  course,  to  real  estate; 
but  it  is  equally  true  that  a  vested  remainder  in  per- 
sonal estate,  may  be  conveyed  by  deed,  or  any  infor- 
mal writing;  which  will  be  instead  of  an  actual  ddiv- 
ery  of  possession.  A  remainder  being  an  actual  estate, 
it  must  be  considered  a  jm>perty  in  the  sense  of  the 
statiUe;  as  much  so  as  the  particular  estate,  for  it  is  a 
fixed  and  present  right  to  take  effect  in  jpassessionj  after 
the  particular  estate  is  spent.  The  various  interesfts,  says 
Mr.  Kent,  into  which  an  estate  may  be  divided  thus, 
make,  for  many  purposes,  but  (me  estate,  being  differ- 
ent parts,  or  portions,  of  the  same  entire  inheritanoe; 
4  Kent's  Com.,  198.  The  one  is  as  much  proper^  » 
the  other;  the  difference  consists  only  in  the  time  of 
its  enjoyment.  We  need  hardly  observe,  that  the  same 
rules  apply  in  this  respect,  to  the  personal  estate;  2 
Kent's  Com.,  352.  It  seems  to  us,  therefore,  that  a 
vested  remainder,  in  real  or  personal  estate,  is  properly. 
in  the  sense  of  the  statute,  and  subject  to  be  attadied 
in  chancery  for  the  payment  of  debts. 

The  case  of  ARem,  vs.  Scwrry,  1  Yerg.  K.,  36,  is  not 
in  conflict  with  Ae  present  judgment.  In  that  case,  it 
was  hdd^  that  an  interest  in  remainder,  in  a  peiBonal 
chattel,  could  not  be  sold  onder  the  writ  of  fieri  far 
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oia8y  at  the  cozmnon  law;  because  the  officer  could  not 
take  possession  at  the  levy,  nor  deliver  it  at  the  sale; 
both  of  which  are  essential  to  a  valid  proceedings  under 
this  writ,  at  the  common  law.  It  is  true,  that  Whyte, 
J.,  in  delivering  the  opinion,  places  it  also,  on  another 
ground:  the  probable  sacrifice  of  property,  on  account 
of  the  uncertainty,  as  to  the  time  when  the  estate  might 
come  into  possession;  but  certiunly,  the  first  is  the  true 
legal  reason. 

We  may  observe  further,  upon  the  doctrine  of  this 
case,  which  we  are  not  disposed  to  disturb,  that  if 
there  be  no  remedy  at  law  to  subject  a  debtor's  estate 
h^d  in  remainder;  for  that  reason,  there  should  be  a 
remedy  in  equity.  For  we  can  see  no  reason  or  justice 
in  the  proposition,  which  maintains  that  the  debtor  shall 
hold  his  estate  and  the  creditor  go  unsatisfied.  We 
perceive  no  force  in  the  argument,  that  the  estate  might 
be  sacrificed.  This  is  not  to  be  presumed;  on  the  con- 
trary, we  are  to  presume  that  it  will  sell  for  its  reason- 
able value,  which  can,  in  most  cases,  be  easily  ascer- 
tained. Besides,  the  argument  will  apply  as  well,  to 
every  forced  or  judicial  sale,  where  property  is  sold  to 
the  highest  bidder;  why  may  not  the  value  of  an 
interest  in  remainder,  be  known  and  given,  as  well  at 
a  forced  as  at  a  voluntary  sale?  A  debtor  may  indeed, 
vest  his  entire  present  funds  in  the  purchase  of  a 
remainder;  shall  he  be  allowed  to  hold  it  to  the  pre- 
judice of  his  creditor?  We  are  satisfied,  both  upon 
reason  and  authority,  that  interests  in  remainder  are 
subject  to  the  payment  of  debts.  We  may  add,  that 
this  view  of  the  subject,  conforms,  as  we  think,  to  tiie 
present  policy  of  the  law,  which,  after  abolishing  im- 
prisonment for  debt,  evidently  intends  to  subject  every    • 
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species  of  property,  to  which    the  debtor  has  right,  to 
the  payment  of  his  debts.    See  act  of  1882,  ch.   11. 

2.  In  the  next  place,  the  counsel  for  defendant  insists 
that  the  plaintiffs  ought  not  to  be  permitted  to  main- 
tain the  present  suit,  because  the  suit  in  chancery  in 
the  State  of  Mississippi,  to  obtain  satisfaction  of  the  same 
judgment,  had  been  previously  instituted,  and  was  yet 
pending  at  the  commencement  of  the  pr^ent  salt. 

The  suit  in  Mississippi  has  no  reference  to  die  pro- 
perty here  in  question,  its  object  being  to  discover  and 
subject  such  assets  of  the  debtor  as  may  be  locally  sit- 
uated in  that  State;  whether  an  amount  sufficient  to 
satisfy  the  judgment  or  any  considerable  part  of  it,  may 
be  realized  in  that  suit,  does  not  appear,  nor  can  ap- 
pear, until  its  termination. 

In  the  meantime,  we  can  see  no  legal  or  reasonable 
objection  to  the  institution  of  the  present  suit,  to  obtain 
the  further  security  of  an  attachment  upon  the  debtor's 
property  situated  in  this  State,  if  the  creditor  have  rea- 
son to  believe  the  former  suit  to  be  of  doubtful  or  con- 
tingent result. 

It  is  a  remedy  to  which  he,  as  a  creditor,  is  entitled 
under  the  statute ;  and  we  are  not  aware  of  any  legal 
ground,  upon  which  we  can  repel  him.  Certainly  he  is 
entitled  to  but  one  satisfaction,  and  if  he  obtain  it  in 
the  foreign  suit,  he  will  not  be  allowed  to  receive  it 
here ;  but  may,  in  that  event,  be  subject  to  the  costs 
of  the  present  suit,  especially  if  it  appear  that  it  was 
not  probably  necessary  for  his  security. 

The  mere  pending  of  a  suit  in  a  foreign  court,  can- 
not be  pleaded    in    abatement,  or  in  bar  to  a  suit  in 
our  own    State    upon    the    same    matter;    Mitchell  tb. 
•    Bunchy  2  Paige  R,  620.     And    it    is    generally  true, 
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that  a  court  of  chancery  here,  in  the  exercise  of  its 
injunctive  power  over  the  person  of  a  party,  has  not 
any  proper  authority  to  restrain  a  suit  previously  insti- 
tuted in  the  courts  of  another  State  or  of  the  United 
States.  Both  comity  and  public  policy  forbid  the  exer- 
cise of  such  a  power;  Mead  vs.  MerriUy  2  Paige,  404; 
Diggs  vs.    Wotcott,  4  Cranch,  179. 

We  are  satisfied  that  on  both  the  questions  relied  upon, 
the  decree  of  the  chancellor  is  erroneous. 

The  decree  will  be  reversed  and  the  cause  remanded 
to  be  further  proceeded  in,  in  conformity  to  this  opinion. 

Judgment  reversed. 


Feanklik  vs.  Fbanklin  et  ala,  &  Franklin  vs.  Hays  et  als. 

A  r  jpiAL.  Chancery,  If  the  party  diantiBfied  with  a  decree  of  the  chancery  court, 
final  as  to  an  the  objects  of  the  suit,  appeal  therefrom  and  afterwards  dismiss 
his  appeal,  whereupon  the  cause  is  remanded  to  the  chancery  xourt  to  be 
farther  proceeded  with,  in  controlling  the  management  of  a  trust  fund  inyolved, 
he  is  bound  by  the  decree  from  which  he  had  so  appealed  and  cannot  have 
any  error  therein  corrected,  or  take  any  other  step  to  amend  by  introducing 
new  parties.  The  only  remedies  left  him  are  a  writ  of  error  or  a  bill  of 
rcTiew. 

CaANCKRT.  Pleading.  Amendment  If  the  defendants  to  a  bill  in  chancery 
plead  the  want  of  proper  parties  as  comphunants,  and  the  plea  should  be  al- 
lowed, the  court  should  still  permit  an  amendment  by  adding  new  parties,  if 
the  complainant,  who  has  filed  the  bill,  has,  himself,  an  interest  in  the  proceed- 
ing and  is  a  necessary  party. 

Sami.  Thttt  and  TnuUes.  If  one  who  is  charged  with  the  management  of  a 
trust  fund  and  has  the  legal  title  thereto,  be  incapable,  in  consequence  of  infirm 
health,  to  devote  such  attention  to  the  trust  as  its  magnitude  demands,  the 
chancery  court  may,  without  divesting  him  of  the  legal  title  to  the  funds,  ap- 
point raiftable  persons  to  perform  the  active  duties  of  trustee. 
84 
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These  were  bills  filed  in  the  chancery  court  at  Gal- 
latin upon  the  facts  and  for  the  purposes  stated  in  the 
opinion.  Decrees  and  orders  were  made  therein  and 
appeals  taken  therefrom  as  is  also  stated  in  the  opinion. 

Guild  and  E.  II.  Ewino,  for  complainants. 

Whtte  and  Meigs,  for  the  executors,  F.  B.  Fogg  and 
Ewing  &  CooPEB,  for  the  other  defendants. 

Houston,  Special  J.,  delivered  the  opinion  of  the  court. 

By  tlie  will  of  Isaac  Franklin,  deceased,  complainant 
and  James  Franklin,  were  appointed  Trustees  of  a  sem- 
inary of  learning,  for  the  founding  of  which  the  testator 
provided  the  funds,  chiefly  for  the  education  of  his  own 
children,  and  the  children  of  his  brothers  and  sisters. 
James  Franklin  died,  not  having  accepted  the  trust,  and 
it  was  devolved  on  complainant,  who  accepted  it,  and 
proceeded  to  some  extent,  in  its  execution.  But  being 
infirm  in  health,  and  his  own  family  and  business  requi- 
ring his  attention,  and  desiring,  for  these  reasons,  to 
resign  the  trust,  he  filed  a  bill  in  the  chancery  court, 
at  Gallatin,  in  March,  1850,  praying  to  be  permitted 
to  resign,  and  for  the  appointment  of  John  W.,  and 
Albert  C.  Franklin,  and  Horace  K.  Anderson,  in  his  stead, 
and  also  for  the  settlement  of  his  accounts  as  trustee. 

In  May,  1850,  the  court  decreed,  in  accordance  iirith 
the  prayer  of  this  bill;  referred  complainant's  accounts 
to  the  Clerk  &  Master,  and  the  new  trustees  appeared 
in  court,  and  accepted  the  appointment;  and  in  Octo- 
ber, 1850,  the  clerk  reported  upon  the  matters  referred; 
the  report  was  confirmed,  and  complaiiiant  was  ordo^ 
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to  pay   over  the   trust  fund  in  his  hands,   to  the  new 
trustees. 

In  January,  1851,  complainant  filed  a  supplemental 
bill,  asking  for  new  parties  in  the  original  proceedings, 
for  the  confirmation  of  what  had  been  done  in  the  cause ; 
reciting  the  same  in  the  supplemental  bill,  and  also  for 
the  appointment  of  the  same  persons,  as  trustees  in  his 
place. 

In  April,  1851,  the  cause  having  been  set  for  hearing 
by  complainant's  counsel,  the  executors  of  the  will  hav- 
ing been  made  parties,  moved  to  remand  the  cause  to 
the  rules;  because  Enmia  Franklin,  the  only  child  of 
tlie  testator,  and  others,  were  necessary  parties,  and  that, 
although  the  bill  prayed  that  Emma  be  made  a  defen- 
dant, process  had  not  been  /served  upon  her.  But  the 
court  overruled  the  motion,  permitted  complainant  to 
dismiss  the  bill  as  to  Emma  Franklin,  and  made  a  de- 
cree, adopting  and  confirming  the  former  decrees,  and 
appointing  John  "W.,  and  4^bert  C.  Franklin,  and  Hor- 
ace K.  Anderson,  trustees  under  the  will.  The  court 
required  no  security  of  the  new  trustees,  "in  conse- 
quence," as  the  decree  states,  of  the  impracticability  of 
its  being  given  under  the  circumstances  "of  this  case, 
and  the  trust  fund.  But,  for  the  better  protection  of 
all  parties  concerned,  the  cause  is  retained  for  further 
orders."  From  this  decree,  the  executors  appealed  to  the 
December  Term,  1851,  of  the  supreme  court;  and  in 
February,  1851,  they  dismissed  their  appeal,  and  the 
cause  was  remanded  to  the  chancery  court,  "to  be  pro- 
ceeded with  according  to  its  directions." 

In  April,  1852,  complainant  filed  a  petition  in  the 
chancery  court,  setting  forth,  substantially,  the  facts  re- 
cited,  and  praying  the  court  to  set  aside  and  declare 
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void,  the  previous  decrees  and  orders,  and  that  he  be 
permitted  to  have  reinstated,  his  said  bill,  making  ^Enuna 
Franklin  a  party,  that  he  be  permitted  to  resign,  and 
that  other  trustees  be  appointed  in  place.  Process  was 
served  upon  Emma,  and  in  November,  1852,  a  guardian 
ad  litem^  was  appointed  for  her,  and  by  counsel,  she 
moved  to  quash  the  svhpcma  and  notice,  and  to  dismiss 
the  petition,  which  was  decreed  accordingly,  and  from 
this  decree  complainant  appeals  to  this  court. 

The  only  purposes  of  the  original  and  supplemental 
bills,  were,  to  enable  the  complainant  to  resign  the  trust, 
and  have  other  trustees  appointed  in  his  place,  and  to 
have  his  accounts  settled  under  the  decrees  of  the  court. 
So  far  as  the  court  had  power,  these  ends  were  attained 
by  the  decree  of  April,  1851.  The  resignation  was  ac- 
cepted ;  other  trustees  were  appointed ;  complainant's 
accounts  were  passed  upon,  and  settled,  and  he  was 
ordered  to  pay  over  the  trust  funds  in  his  hands,  to 
the  appointees  of  the  court  This  was,  therefore,  as  to 
all  the  objects  of  the  suit,  a  final  disposition  of  the  cause, 
and  after  the  term  had  elapsed,  it  could  be  corrected 
or  reversed,  if  erroneous,  only  by  writ  of  error  to  this 
court,  or  by  bill  of  review.  But  no  such  bill  was  filed, 
and  although  an  appeal  was  taken,  it  was  dismissed  <hi 
motion  of  appelants,  and  this  left  the  decree  in  the 
same  condition  as  if  there  had  been  no  appeal.  And 
we  regard  all  the  proceedings  in  the  chancery  court,  sub- 
sequent to  the  appeal,  including  the  petition  and  pro- 
ceedings thereon,  as  irregular  and  void,  and  that  the 
appeal  from  the  decree  dismissing  the  petition,  does  not 
bring  before  this  court  any  of  the  decrees  pronounced  in 
the  cause,  prior  to  the  filing  of  the  petition,  and  whether 
erroneous  or  not,  or  void,  or  valid,  we  cannot  investigate 
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in  tliis  proceeding.  The  appeal  in  tliis  case,  no  more 
brings' before  this  court  the  original  decrees,  than  would 
an  appeal  from  a  decree  dismissing  a  bill  of  review  have 
that  effect,  when  the  bill  is  filed  after  the  time  for  filing 
such  bill  has  elapsed;  this  fact  appearing  on  its  face.  It 
is  true,  that  the  cause  was  retained  in  court  for  further 
orders ;  but  this  was  done  alone  for  the  purpose  of  pro- 
tecting the  persons  interested  in  the  trust,  and  for  the 
preservation  of  the  trust  property,  and  not  for  any  further 
action  in  reference  to  the  original  objects  of  the  proceeding. 

We  do  not  mean  to  question  the  authority  of  the  case 
of  Morris  vs.  Jiichardson  et  als.,  11  Humph.,  389,  in 
which  it  is  held,  that  upon  an  appeal  to  this  court,  from 
a  proceeding  in  equity,  the  case  is  heard  upon  its  merits, 
as  if  no  decree  had  been  pronounced  in  the  court  below, 
and  such  decree  made  as  may  be  deemed  proper  upon 
the  whole  caae.  In  that  case,  an  interlocutory  decree 
had  been  set  aside  at  a  subsequent  term  of  the  court. 
But  the  cause  was  still  in  court,  the  parties  all  there, 
and  the  interlocutory  decree  could  not  be  brought  here 
for  revision,  until  there  was  a  final  decree,  from  which 
an  appeal  would  be  taken.  But  in  this  case,  the  decree 
of  April,  1851,  was  final,  and  the  complainant,  and  the 
cause,  as  to  him,  were  virtually  out  of  court. 

We,  therefore,  affirm  the  decree  of  the  chancellor,  dis- 
missing the  petition,  and  order  that  the  costs  be  paid  by 
complainant. 

In  the  other  case  of  Wm.  FramJclm^  trustee^  cfe(?.,  vs.  0,  B. 
Hays  <&  J.  Armfidd^  e^rs.^  et  als.,  the  bill  was  filed  on  the 
23d  August,  1851,  while  the  said  appeal  was  pending  to 
compel  the  executors  to  account  for  and  pay  over  to  com- 
plainant, as  trustee,  the  funds  and  property  appropriated 
by  the  testator  to  the  use  of  the  seminary.    To  this  bill, 
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the  defendant  pleaded  the  matters  of  record  set  forth  in 
the  preceding  case,  and  alledging  that  in  consequence 
thereof,  the  complainant  was  no  longer  tmstee,  and  had 
no  right  to  bring  this  bill,  they  being  answerable,  only, 
to  the  new  trustees.  Complainant  set  this  plea  down  for 
argument;  it  was  allowed  by  the  court;  the  bill  dismiss- 
ed, after  overruling  complainant's  motion  to  amend  the 
bill  by  making  John  W.  and  Albert  C.  Franklin,  and 
Horace  K.  Anderson,  parties,  and  complainant  appeals  to 
this  court. 

We  think,  this  plea  was  properly  allowed ;  but  this  does 
not  necessarily  terminate  the  suit.  Li  Story's  Eq.  PL, 
§  744,  speaking  of  a  plea  for  want  of  proper  parties,  it 
is  said  that,  "  upon  arguing  a  plea  of  this  kind,  the  court, 
instead  of  allowing  it,  has  given  the  plaintiiBF  leave  to 
amend  the  bill  upon  payment  of  the  costs,  a  liberty 
which  he  may  obtain  after  the  allowance  of  a  plea  accord- 
ing to  the  common  course  of  the  court ;  for  the  suit  is 
not  determined  by  the  allowance  of  a  plea,  as  it  is  by 
the  allowance  of  a  demurrer  to  the  whole  of  a  bill,^ 
&c.  And  the  same  doctrine  is  laid  down  in  1  Danl.  Cli. 
PI.  &  Prac,  337. 

Such  being,  in  our  view,  the  law,  was  this  a  proper 
case  for  the  amendment  proposed?  It  is  admitted  by 
complainant's  counsel,  and  properly,  that  when  the  party 
who  files  the  bill  as  sole  plaintiff  has  no  interest,  no 
amendment  can  be  made,  adding  new  parties.  But  it  is 
insisted  that  William  Franklin  has  an  interest,  and  is  a 
necessary  party. 

By  the  eighth  clause  of  the  will,  the  testator  gives  and 
bequeathes  all  the  property  appropriated  to  the  founding 
of  the  seminary,  to  his  brothers,  James  and  William 
Franklin,  in  trust,  for  the  purposes  mentioned,   and  then 
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uses  this  language:  "And  after  the  death  of  my  afore- 
said brother,  it  is  my  will  and  desire  that  the  aforesaid 
trust  be  continued  and  pass  over  forever,  in  the  heirs  of 
my  said  brothers,  to  pass  the  estate,"  &c.  By  this  clause, 
it  is  clear,  we  think,  that  the  legal  title  to  the  property 
was  vested  in  James  and  William  Franklin;  and  the 
question  arises,  is  this  legal  title  still  in  William  Frank- 
lin, or  was  it  divested  out  of  him  by  the  decrees  of 
the  chancery  court  before  referred  to  ?  The  language  of 
the  court  in  the  decree  of  May,  1850,  is,  "that  the 
said  WiUiam  Franklin  be  permitted  to  resign  as  trustee 
as  aforesaid,  and  to  appoint  the  said  John  W.  Frank- 
lin, Albert  0.  Franklin  and  Horace  K  Anderson,  trus- 
tees, in  his  room  and  stead ;  which  appointment  the  said 
John  W.  Franklin,  Albert  C.  Franklin  and  Horace  K. 
Anderson,  here,  in  open  court,  accept,  and  is  approved 
and  confirmed  by  the  court  And  the  said  trustees,  ap- 
pointed as  aforesaid,  do  take  upon  themselves  the  exe- 
cution of  said  trusts,  and  place  the  seminary  of  learn- 
ing specified  in  the  will,  into  full  operation  as  soon  as 
practicable."  The  language  of  the  decree  of  April,  1851, 
is,  "that  the  former  decrees  of  this  court  be,  in  all 
things  adopted  and  confirmed,  and  made  part  of  this 
decree,  and  that  the  said  John  W.  Franklin,  Albert  C. 
Franklin  and  Horace  E.  Anderson,  be  appointed  tms* 
tees  under  the  will  of  Isaac  Franklin,  possessed  of  all 
the  rights,  powers  and  privileges  possessed  by  the  said 
William  Franklin,  and  subject  to,  and  shall  be  liable 
to  all  the  duties  and  restrictions  imposed  on  the  original 
trustees." 

It  will  be  perceived  at  once  that  there  is  nothing  in 
these  decrees,  purporting  in  terms,  to  divest  the  legal 
title  out  of   William   Franklin  and  to  vest  it  in  these 
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other  persons.  If  it  is  done,  it  is  done  by  implication, 
but  we  do  not  think  that  the  language  or  terms  used, 
amount  to  such  divestiture  of  title.  There  is  nothing  done, 
but  what  might  very  properly  be  decreed  by  a  court 
of  equity,  under  the  circumstances  of  the  case.  There 
is  a  very  large  amoxmt  of  money  and  property  appro- 
priated to  founding  a  Seminary  of  learning,  requiring 
much  energy  and  activity  in  those  upon  whom  devolves 
the  management  of  the  institution  and  its  funds,  and 
here  is  an  only  trustee,  upon  whom  rests  all  this  labor 
and  responsibility,  infirm  in  health,  and  unable  for  this 
and  other  reasons  to  perform  the  active  duties  of  trustee, 
and  the  trust  should  not  fail  for  this  reason.  And  we 
think  a  court  of  chancery  has  power,  without,  the  aid 
of  the  act  of  1851,  ch.  107,  §  1,  in  order  to  carry 
out  the  objects  of  the  trust,  to  appoint  suitable  persons 
to  perform  the  active  duties  of  trustee,  leaving  the 
legal  title  still  in  the  original  trustee.  We  can  readily 
imagine  cases  of  trust,  in  which  the  courts  have  not 
the  power  to  divest  the  legal  title  out  of  the  trustee, 
and  in  such  cases,  if  the  trustee  were  unable  to  execute 
the  trust,  it  would  fail,  unless  our  courts  of  chancery 
have  power  to  appoint  others  to  perform  the  duties 
required.  And  such  is  the  effect,  only,  of  the  decrees 
of  May,  1850,  and  April,  1861.  We  think,  therefore, 
that  the  legal  title  is  still  in  complainant,  that  he  has 
an  interest  in,  and  is  necessary  party  to  the  suit  And 
it  results  from  our  view  of  the  case,  that  John  W.  and 
Albert  C.  Franklin  and  Horace  K  Anderson,  the  ap- 
pointees of  the  court,  to  control  the .  institution  and  its 
funds  to  some  extent,  are  interested  and  necessary  parties. 
We  do  not  deem  it  necessary  to  decide  the  question, 
whether  or  not  the  courts  of  Tennessee  have  the  power 
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to  divest  the  legal  title  to  the  property  out  of  Wm. 
Franklin,  being  a  fund  provided  for  a  charity,  or  for 
the  founding  of  a  literary  institution,  m  which  case,  the 
donor  has  seen  proper  to  vest  the  legal  title  to  the 
fand  in  trustees,  to  hold  until  tlieir  death,  and  then 
"to  be  continued  and  pass  over  forever,  in  their  heirs, 
to  pass  the  estate."  It  is  sufficient  for  this  case,  that 
such,  in  our  view,  has  not  been  the  result  of  the  action 
of  the  chancery  court  at  Gallatin. 

We  therefore  reverse  the  decree  of  the  chancellor, 
dismissing  the  bill  and  remand  the  cause  to  the  chancery 
court,  where  complainant  will  have  leave  to  amend  by 
making  John  W.  and  Albert  C.  Franklin,  and  Horace 
K.  Anderson  parties  to  the  bill,  and  we  order  the  costs 
to  be  paid  by  the  executors  out  of  the  trust  fund. 


RiCHABDSON,  adupUr^  vs.  Pabker. 

Ihsoltbnt  kstati.  Set-off.  Though  the  estate  of  an  intestate  be  insoWent,  yet 
one  who  is  a  creditor  of  the  estate  and  also  its  debtor,  (both  debts  hsTing  been 
created  in  the  life  time  of  the  intestate,)  may,  hi  an  action  upon  the  claim 
against  him  by  the  administrator,  set-off  his  demand  against  the  estaie  to  its 
fall  amount. 

At  the  February  Term,  1852,  of  the  circuit  court  of 
Lawrence  county.  Walker,  Judge,  presiding,  there  was 
judgment  in  this  case,  upon  the  facts  set  forth  in  the 
opinion,  for  the  defendant,  and  the  plaintiff  appealed  in 
error. 


530  NASHVILLE : 

[Richardaon,  adaCr,  vf.  Parker.] 
No  attorney  appeared  for  either  party. 

Cabuthers,  J.,  delivered  the  opinion  of  the  court. 

Dr.  W.  P.  Rowles  died,  leaving  an  acconnt  for  profes- 
sional services,  against  Noah  Parker,  for  twenty  dollars. 
The  plaintiff,  his  administrator,  suggested  the  insolvency 
of  the  estate,  before  the  proper  authority,  under  the  acts 
of  assembly,  on  that  subject.     After  which,  he  took  out 
a  warrant   on  the  said   account.     Before  the  magistrate, 
the   defendant  presented  an   adverse  account  against  the 
deceased,   for  work  and  labor  for  him  before  his   death, 
for  twenty-two  dollars  and  fifty  cents,  which  he  offered 
as  a  set-off.    The  set-off  was  allowed  before  the  justice  of 
the  peace,  and  also  in  the  circuit  court  on  appeal.    Was 
this  right?    "We  think  it  was.     The  objection  taken  to  it 
is,  that  the  debt  against  the  defendant,  was  a  part  of  the 
assets  to  be  distributed  jpro  rata^  among  all  the  creditors, 
and  tliat  the   defendant's  account  must  be  filed,   and  be 
subject  to  a  rateable  deduction,  if  the  estate  turned  out 
to  be  insuflScient  to  pay  all  the  debts.     That  if  he  is 
allowed  to  plead  his  account  as  a  set-off,  he  will,  in  that 
way,  get  the  whole  of  it,  to  the  prejudice  of  other  cred- 
itors.   Though  this  reasoning  is  plausible,  it  is  not  sound. 
The  notes  and  accounts  of  the  deceased  are  not  assets,  if 
they  have  been   discharged  by  payment,  the   creation  of 
adverse  accounts,  or  otherwise.     It  is  only  what  remains 
after  all  just  settlements  with  the   debtors  of  the  estate, 
which   goes  into   the  fund  for  distribution.     Such  is  the 
rule  in  the  case  of  bankrupt  estates,  and  we  consider  the 
analogy  complete.     By  the  act  of  1862,  ch.  284,  §§  49, 
50,  this  rule  is  expressly  laid  down.    This  we  regard,  as 
only  declaratory  of  what  the  law  was  before.     The  ca» 
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before  us  is  a  good  illustration  of  the  justice  of  this 
principle.  In  1848,  the  account  with  the  deceased  was 
contracted;  it  was  a  fee  for  filing  an  answer  in  chancery 
for  defendant.  In  1849,  the  adverse  account  was  made. 
Its  items  are,  forty-two  days'  work  at  fifty  cents  a  day, 
and  one  day  hauling  wood,  at  one  dollar  and  fifty  cents. 
It  cannot  be  doubted,  that  it  was  the  intention  of  the 
parties,  that  the  latter  should  discharge  the  former  ac- 
count, and  it  would  be  most  unjust  to  lay  down  a  prin- 
ciple that  would  produce  a  diflferent  result.  The  settle- 
ment of  the  parties,  perhaps,  when  receipts  would  have 
been  passed,  was  only  neglected  on  account  of  the  fact, 
that  each  knew  there  was  nothing  between  them,  as  tlieir 
accounts  were  so  nearly  equal. 

There  can  be  no  doubt  but  that  justice  has  been  done, 
and  we  think,  in  accordance  with  law. 

Let  the  judgment  below  be  affirmed. 


Bbown  vs.  Ckump's  adm'r. 

MiCHAHic^B  Linr.  Journeyman.  Nbtiee.  Under  the  sooond  aeetkm  of  the 
act  of  1846,  eh.  118,  the  Jonmeyman,  in  whoae  &Tor  a  lien  may  be  created, 
in  order  to  aecore  the  lien,  mast  give  notice  to  the  owner  or  proprietor  of  the 
lot  upon  which  the  building  is  to  be  or  has  been  erected,  as  the  statute  pro* 
Tides.  If  he  neglect  to  do  so  until  the  owner  pay  to  the  undertaker  the  price 
stipulated  to  be  paid  for  the  building,  &o.,  then  the  lien  is  defeated. 

This  was  a  bill  filed  in  the  chancery  court  at  Gal- 
latin by  the  complainant  to  assert  the  lien  which  he 
alleged  had  accrued  in  his  favor  under  the  statute  of 
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1846,  ch.  118,  §  2,  The  complainant  did  die  work  for 
which  he  seeks  to  obtain  compensation  as  a  journeyman 
stone  cutter,  having  been  employed  to  do  so  by  Lewis 
Crump,  the  respondent's  intestate,  who  had  undertaken 
to  build  a  family  vault  upon  a  contract  with  the  execu- 
tors of  Isaac  Franklin,  deceased.  Crump's  estfite  being 
insolvent,  the  complainant  prayed  in  his  bill  that  he 
should  have  priority  over  other  creditors,  and  that  out 
of  the  fund  which  had  been  paid  by  Franklin's  execu- 
tors to  the  respondent  as  administrator,  he  should  be 
paid  the  full  value  of  the  work  done  by  him  upon  the 
vault.  There  was  no  allegation  or  proof  of  notice  to 
the  executors  by  the  complainant  that  he  would  insist 
upon  the  lien  given  by  the  second  section  of  the  act 
of  1846.  Chancellor  UroLEY,  at  the  April  Term,  1852, 
dismissed  the  bill  and  the  complainant  appealed. 

Guild  and  Solomon,   for  complainant. 

John  J.  WnrrE,  for  respondent. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  brought  to  enforce  a  mechanic's  lien, 
under  the  second  section  of  the  Act  of  1846,  ch.  118. 
It  is  manifest,  however,  from  the  complainant's  own 
showing,  that  no  lien,  in  his  favor,  ever  was  created. 

By  the  first  section  of  the  act,  a  lien  is  created  in 
favor  of  the  principal  mechanic  or  undertaker,  upon 
the  lot  of  ground  or  tract  of  land  on  which,  by  special 
contract  with  the  owner  thereof,  or  his  agent,  the  for- 
mer may  have  built,  constructed  or  repaired,  in  whole 
or  in  part,  or  furnished  materials,  or  knj  part  of  the 
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materials,  in  the  constniction,  building  or  repairing  of 
any  house,  iBxtures  or  improvements;  which  lien  shall 
continue  for  the  term  of  one  year  after  the  work  done  or 
materials  famished. 

By  the  second  section,  the  benefit  of  such  lien  is  ex- 
tended to  the  journeymen  workmen  of  such  undertaker, 
or  such  other  persons  as  may  be  employed  by  or  under 
him,  to  do  any  part  of  the  work,  or  furnish  any  of  the 
materials;  who  shall  be  authorized  to  enforce  such  lien, 
in  preference  to  said  undertaker:  Provided,  notice  in 
writing  of  said  lien  shall  be  first  given  to  the  owner  or 
proprietor  of  said  lot,  tract  of  land,  house  or  improve- 
ments, or  to  his  agent,  at  the  time  said  work  is  begun,- 
or  materials  furnished  by  said  journeymen  or  other  person. 

By  the  latter  section,  the  journeymen  or  otlier  person, 
doing  any  part  of  the  work,  or  furnishing  any  part  of 
the  materials,  is  substituted,  pro  tantOy  to  the  rights  of 
the  undertaker  in  respect  to  this  lien,  provided  notice 
be  given  as  required.  But,  as  the  payment  of  the  stipu- 
lated amount  of  money  by  the  employer  to  the  under- 
taker, in  the  absence  of  such  notice,  would  discharge 
and  put  an  end  to  the  lien,  it  necessarily  follows,  that 
the  neglect  to  give  such  notice  or  to  take  any  step  to 
fix  the  lien,  until  after  payment  of  the  full  amount  has 
been  actually  made  by  the  employer  to  the  undertaker, 
wholly  defeats  the  right  of  such  journeyman  or  other 
person.  Upon  such  payment  being  made,  the  lien  is 
extinguished,  as  to  all  persons,  and  for  all  purposes. 
The  journeyman  or  other  person,  provided  for  in  the 
second  section,  can  afterwards  look  only  to  his  imme- 
diate employer;  and  his  relation  to  such  employer  is 
simply  that  of   a  general  creditor;  he  stands  upon  no 
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other  or  higher  ground  than  other  creditors.  The  statute 
gives  him  no  lien  upon  the  money  in  the  hands  of 
the  employer.  The  lien  can  exist  only  as  against  the 
owner  of  the  property,  not  as  against  the  undertaker. 
It  is  clear  therefore,  that  inasmuch  as  tlie  complainant 
failed  to  give  the  notice  required  or  to  take  any  step 
to  fix  the  lien  in  his  favor,  until  after  payment  of  the 
entire  price  of  the  work  by  Franklin's  executors  to  tlie 
defendant,  he  has  no  equity  entitling  him  to  a  prefer- 
ence over  the  other  creditors  of  Crump's  estate.  The 
allegation  in  the  bill,  that,  by  agreement  with  Crump, 
the  complainant  was  to  have  a  lien  upon  the  mon&y^ 
(if  effect  could  be  given  to  it,  if  proved,)  is  wholly 
unsupported  by  evidence. 

This  case  is  wholly  different  from  that  of  H&nley  vs. 
Cnim/p^a  ad'mr.  and  FranTcUn^a  ox'rs.,  decided  at  a  fonner 
term  of  this  court.  In  the  latter  case,  the  bill  was  filed 
before  payment  had  been  made  by  Franklin's  executors 
to  the  defendant.  The  executors  of  Franklin  were  par- 
ties to  the  bill,  and  the  fund  had  been  enjoined  in  their 
hands ;  and  it  was  held,  that  as  the  object  of  the  notice 
required  by  the  second  section  of  the  act,  was  merely  to 
secure  the  employer  against  the  hazard  of  being  compelled 
to  pay  the  money  twice ;  and  that  forasmuch  as  Frank- 
lin's executors,  who  still  had  the  money  in  their  hands, 
conld  not  possibly  be  prejudiced  by  the  omission  of  Hen- 
ley to  give  the  notice  required;  and  having  no  interest 
whatever  in  the  question  whether  the  money  should  pass 
into  the  hands  of  complainant,  Henley,  or  to  the  admin- 
istrator of  Crump,  they  could  not,  merely  on  the  ground 
of  want  of  notice,  resist  the  relief  sought  by  the  bill; 
neither  could  Crump  or  his  personal  representative,  defeat 
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the  complainant's  equity  on  that  ground,  as  the  notice 
required  by  the  statute  was  a  matter  with  which  he  had 
nothing  to  do. 

That  case,  and  the  case  now  under  consideration,  pro- 
ceed upon  the  same  principle,  and  are  perfectly  consistent 
with  each  other.  In  the  former  case,  tlie  complainant 
took  sufficient  measures  to  fix  his  lien  before  the  fund 
passed  from  the  hands  of  Franklin's  executors  to  the  de- 
fendant. In  the  present  case,  the  complainant  neglected 
to  take  any  measure  to  establish  a  lien  in  his  favor  until 
(ifter  payment  of  the  money  to  tlie  defendant,  whereby 
his  equity  was  wholly  lost. 

Tlie  decree  will  be  affirmed. 


Fbazeb  v8.  The  State. 

Costs.  Proaeeutor.  The  mere  fact  that  the  grand-Jury  ignore  a  bill  of  indict- 
ment, is  not  Bofficient  eTidenee  that  the  prosecntion  is  frivilous  or  maUciovs, 
to  aothorise  the  conrt  to  tax  the  prosecutor  with  the  costs  of  the  prosecntion. 
The  statutes  authorising  this  to  be  done  mtend  that  the  facts  must  appear  from 
the  proof  on  the  trial. 

Upon  the  facts  stated  in  the  opinion,  the  circuit  court 
of  DeKalb  county,  Cullom,  Judge,  presiding,  at  its  De- 
cember Term,  1851,  rendered  the  judgment  from  which 
the  plaintiff  in  error,  appealed. 

S.  TuENEY,  for  Frazer. 
Attormet  Genebal,  for  the  State. 
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ToTTEN,  J.,  delivered  the  opinion  of  tlie  court. 

An  indictment  against  Matthew  Jones,  for  frequenting 
a  bawdy  house,  was  returned  into  court  by  the  grand  jury, 
"not  a  true  bill."  Henry  Frazer  was  the  prosecutor, 
and  one  of  the  witnesses  before  the  Jury.  The  Attorney 
General  moved  the  court  to  tax  the  prosecutor  with  costs. 
No  proof  was  adduced  in  support  of  the  motion.  The 
court,  assuming,  from  what  appeared  of  record,  that  the 
prosecution  was  frivolous^  adjudged  that  the  prosecutor 
pay  the  costs,  and  he  has  appealed  in  error  to  this  court. 

We  think  the  judgment  of  the  court  was  erroneous. 
If  it  appear  to  the    court  that  the  prosecution  is  frivo- 
lous or   malicious,  it  is  proper   that   the   prosecutor   be 
taxed  with  the  costs ;  1Y94,  ch.  1,  §  75 ;  1813,  ch.  136, 
§  3;  1817,    ch.   100.      But   the  statutes  intend   that  the 
facts  must  appear  from  the  proof  in  the  case,  as  where 
the  defendant    is  tried  and   acquitted    upon    an   indict- 
ment or  presentment,   or  tried  and  discharged  before  a 
committing  justice.    In  these  cases,  the  character  of  the 
prosecutor  will  appear  from  the  proof   adduced  at  the 
trial.    And  if  it  appear  to  be  frivolous  or  malicious,  it 
is  the  duty  of  the  court,  in  discharging   the  defendant, 
to  tax  the  prosecutor  with  the  costs,  and  render  judg- 
ment against    him  therefor.      But   it  cannot  so  appear, 
from    the  mere    fact  that    the  grand  juiy    ignored  the 
bill.    The  cause  that  induced  it  to  be  preferred  before 
them,  whether  probable  or  not,  does  not  appear  to  the 
court-    It  merely  appears  that  twelve  of  the  jurors  did 
not  concur  in  finding  it  a  true  bill.    It  might  be,  that 
all  but  one  did  concur,  and  yet,  neither  that  fact,  nor 
the  proof  upon  which  they  acted,  would  appear  to  the 
court ;  for  the  proceeding  before  the  grand  jury,  is,  in 
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its  nature,  an  ex  parte  and  secret  inquisition;  not  in 
general,  to  be  made  public.  Nor  was  it  intended  by 
these  statutes,  that  there  should  be  a  separate  trial  upon 
the  question  of  probable  cause.  It  is  to  be  considered 
as  incidental,  merely,  to  the  principal  case. 

A  different  rule  might  depress  and  discourage  prose- 
cutions, in  many  very  proper  and  probable  cases. 

Let  the  judgment  be  reversed. 


SlUDDURT  vs.    FoWLKES. 

CxKTioRARi  ARD  SiTPXRSEDEAS.  Practice,  Upon  a  motion  to  dUroiflS  a  petition 
for  Witts  of  certiorari  and  snpersedeaa,  which  have  already  been  granted,  no 
extrinsic  evidence  should  be  heard  by  the  coart,  either  presented  by  affidavits 
or  otherwise,  to  falsify  the  statements  contained  in  the  petition.  The  jadg- 
ment,  upon  the  motion,  must  depend  upon  the  sufficiency  of  the  facts  stated 
in  the  petition  to  authorize  the  granting  of  the  writs.  The  cases  of  King  vs. 
Huiherfard,  1  Ten.  R.,  191,  and  Sieioart  vs.  HaU,  2  Ten.  R.,  179,  are  over- 
ruled. 

Upon  the  facts  stated  in  the  opinion,  the  circuit  court 
of  Hickman  county,  at  its  October  Term,  1852,  Walker, 
Judge,  presiding,  rendered  judgment  for  the  defendant, 
from  which  the  plaintiff  appealed  in  error. 

Flippin,  for  plaintiff  in  error. 

M.  S.  Fbiebson,  for  defendant  in  error. 

ToTTEN  J.,  delivered  the  opinion  of  the  court. 
35 
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A  judgment  was  rendered  before  a  Justice  of  the 
Peace,  in  favor  of  Fowlkes  against  Stnddurt,  for  one  hun- 
dred and  seventy-eight  dollars  and  sixty-five  cents,  and 
execution  issued  thereon.  The  defendant  brought  his  pe- 
tition for  certiorari  and  supersedeas,  which  was  granted 
by  the  judge  in  vacation.  At  the  return  of  the  writs  in 
the  circuit  court  of  Hickman,  a  motion  was  made  to  dis- 
miss the  said  petition  and  writs.  The  petition  states  suf- 
ficient ground  for  the  writs.  It  states  that  the  debtor 
had  caused  a  solvent  and  proper  person  to  oflter  himself 
before  the  justice  as  stayor;  that  "he  was  accepted  by 
the  justice"  in  the  time  allowed  the  defendant  to  stay 
the  judgment;  that  on  application  of  the  plaintiff,  and 
without  notice  to  defendant,  the  justice  issued  an  execu- 
tion on  the  judgment,  notwithstanding  the  same  had  been 
stayed. 

The  affidavit  of  the  justice  was  received  to  disprove 
the  petition;  and  it  denies,  in  effect,  the  truth  of  said 
statements.  The  petition  was  thereon  dismissed,  and  the 
defendant  has  appealed  in  error  to  this  court  The  ques- 
tion is,  was  it  proper  to  admit  and  consider  the  affidavit 
of  the  justice,  or  other  extrinsic  evidence,  on  a  motion 
to  dismiss  the  said  petition?  We  are  of  opinion  that  it 
was  not. 

The  motion  to  dismiss  involves  the  question,  whether 
the  matters  stated  in  the  petition  shall  be  tried  upon  their 
merits,  or  not.  It  is  in  the  nature  of  a  demurrer  to  other 
pleadings;  and,  admitting  the  facts  stated  in  the  petition 
to  be  true,  it  denies  that  they  are  sufficient  in  law  to 
entitle  the  party  to  the  prayer  of  the  petition.  If  the 
motion  be  well  taken,  the  petition  is  dismissed ;  if  not,  it 
is  retained,  and  the  case,  or  matter  contained  in  it,  is 
tried  upon  its  merits. 
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The  motion  to  dismiss  is  merely  preliminary,  and  its 
object  is  to  cut  off  and  preclude  any  enquiry  into  the 
merits  of  the  case.*  If  the  facts  stated  in  the  petition 
prove  to  be  untrue  at  the  trial,  the  party  will  take  no 
benefit  by  his  false  petition,  and  may  be  criminally  lia- 
ble for  its  statements.  There  is  good  reason,  therefore, 
for  taking  it  as  true,  in  the  preliminary  motion  to  dis- 
miss. But,  if  counter  affidavits  were  allowed,  then  rebut- 
ting affidavits  must  also  be  allowed;  and  both  to  an  in- 
definite extent.  They  are  ^  parte  affidavits,  and  neither 
party  has  the  right  to  cross-examine.  They  may  involve 
every  fact  stated  in  the  petition,  and  in  this  manner  the 
court  is  to  try  the  issues  of  fact  made  by  the  parties,  on 
a  motion  to  dismiss.  K  he  err  against  the  petition,  in 
this  imperfect  and  irregular  mode  of  trial,  injustice  has 
been  done.  If  he  overrule  the  motion,  then  the  same 
issues  of  fact,  perhaps,  are  to  be  again  tried  in  a  formal 
and  regular  manner.  The  practice  is  not  well  calculated 
to  attain  the  ends  of  justice;  it  is  highly  inconvenient  in 
itself;  it  admits  ex  parte  evidence,  without  the  benefit  of 
cross-examination,  and  submits  questions  of  fact  to  be 
tried  by  the  judge,  instead  of  the  jury;  and  in  these 
respects,  it  violates  principle.  Nor  can  we  see  that  th^se 
«vil8  are  compensated  by  corresponding  advantage.  It  is 
a  practice  of  unmixed  evil,  and  we  think  it  has  not  been 
adopted  very  generally  in  the  circuit  courts  of  the  State. 
It  is  material  that  the  practice  be  uniform,  and  hence  we 
have  thought  it  proper  to  say  that  the  cases  of  Kmg  vs. 
Huthevfard^  1  Ten.  Rep.,  191,  and  Stewart  vs.  Hallj  2 
Ten.  Rep.,  179,  stating  a  different  rule,  must  be  con- 
sidered as  overruled. 

In  these  cases,  Overton,  judge,  dissented ;  and  for  rea- 
sons which  we  consider  were  not  answered  by  the  other 


540  NASHVILLE: 

[Clack  ««.  White.] 

judges.  In  Beck  vs.  Knabhy  1  Ten.  K.,  66,  it  was  held 
that  the  cross-affidavit  of  the  party  was  inadmissible. 
If  affidavits  are  admissible  at  all,  why  may  not  the  affi- 
davit of  one  party  rebut  the  affidavit  of  the  other?  The 
better  practice  is,  as  it  seems  to  us,  that  the  motion  to 
dismiss  be  determined  upon  the  facts  stated  in  the  pe- 
tition. 

Let  the  judgment  be  reversed,  and  the  cause  be  re- 
manded. 


Clack  vs.  "WnrrE. 

KuiSANOK.  Private.  Chancery.  The  court  of  chancery  has  power  to  interpoee 
in  behalf  of  one  who  is  injured  by  a  continuing,  permanent  or  recurring,  pririte 
nuisance,  unless  the  injury  be  such  as  may  be  compensated  in  damages. 

Ohancbbt.  Injunction.  Private  way.  Assuming  that  the  county  court  has  tbe 
constitutional  authority  to  open  a  private  way,  yet  a  court  of  chancery  wiH  not 
interpose  by  injunction  to  prevent  the  owner  of  the  land  over  which  the  way  ii 
granted,  from  placing  and  continuing  in  the  way  such  obstructions  as  would 
make  it  useless  for  the  purpose  intended,  if  it  appear  that  the  way  was  opened 
without  reference  so  much  to  the  interests  of  him  over  whose  land  it  passed 
as  to  the  interest  and  couYenience  of  him  for  whose  benefit  it  was  ordered  Id 
be  opened.  To  authorise  the  interposition  of  the  injunctive  power  of  the 
court  in  such  case,  it  must  appear  that  in  locating  the  way  the  least  poasibk 
injury  that  could  be,  consistently  with  the  end  to  be  attained,  is  done  to  tiw 
owner  Of  the  land. 

CoHSTiTUTioNAL  Law.  PHtfote  vHiyt.  Act  of  1811,  ch.  60.  The  act  of  1811, 
ch.  60,  conferring  upon  the  county  court  authority  to  open  private  roads  ii 
repugnant  to  the  constitution  and  void. 

This  was  a  bill  filed  in  the  chancery  court  at  Polaski. 
At  a  special  term  of  the  court  in  March,  1852,  dian- 
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cellor  Brien,  presiding,  there  was  a  decree  for  the  com- 
plainant and  the  respondent  appealed. 

M.  Jones  and  Brown,  for  complainant. 

Bright,  for  respondent. 

ToTTEN   J.,   delivered  the  opinion   of  the  court. 

The  plaintiflf.  Clack,  brings  his  bill  against  the  defen- 
dant, Wliite;  and  upon  the  matters  stated  in  the  bill, 
invokes  the  exercise  of  the  injunctive  power  of  *  the 
court,  to  protect  him  in  the  free  and  undisturbed  pos- 
session, use  and  enjoyment  of  a  right  of  private  way, 
to  which  he  says  he  is  entitled,  over  the  defendant's 
land. 

The  prayer  of  the  bill  was  granted  by  the  chancellor 
and  the  defendant  appeals  to  this  court. 

The  private  way  is  claimed  by  the  plaintiff,  under 
an  order  and  grant  from  the  county  court  of  Giles, 
made  in  pursuance  of  the  act  of  1811,  ch.  60.  It  em- 
powers the  county  court,  in  a  given  state  of  facts,  to 
grant  to  one  citizen  a  right  of  private  way  over  the 
land  of  another.  The  plaintiff  resides  near  Pulaski  on 
the  Campbellville  road,  and  has  resided  there  some  ten 
years.  Before  that  time  he  resided  on  his  plantation, 
where  most  of  his  slaves  and  property  are  situated,  some 
three  miles  from  Pulaski,  to  and  from  which  place,  it 
is  material  to  his  interest,  that  he  have  a  right  of  way. 
The  defendant,  White,  and  Benj.  Carter,  own  the  inter- 
mediate lands,  and  refuse  a  right  of  way;  White  owns 
some  five  hundred  acres,  a  valuable  tract ;  the  said 
Campbellville  road  passes    over  it,  leaving  one-third  of 
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it  east  of  the  road.  The  private  way  granted  to  the 
plaintiflT,  is  on  the  west  side  of  this  road,  begins  at  a 
large  spring,  the  joint  property  of  plaintiff  and  defendant, 
and  extends  to  the  Campbellville  road,  a  distance  of 
some  four  hundred  yards,  over  the  enclosed  lands  of  the 
defendant,  and  "passing  out,  to  the  public  road,  at  a 
pair  of  drawbars,  where  was  recently  a  gate."  The 
court  granted  to  the  plaintiff  the  right  to  "open  said 
road  fifteen  feet  wide,  to  keep  the  same  in  repair  and 
to  have  and  use  the  same  as  a  private  way."  This  way 
cuts  the  defendant's  land,  west  of  the  public  road,  into 
two  other  sections  of  irregular  and  inconvenient  form. 
The  jury  assessed  the  damages  of  defendant  at  thirty 
dollars,  which  he  received,  but  tenders  the  same  back 
in  his  defence  to  the  present  bill.  The  plaintiff  owns 
a  narrow  strip  of  land  from  the  spring  to  his  farm, 
which  makes  his  way  complete.  He  opened  his  private 
way,  removing  defendant's  inclosures  for  that  purpose. 
The  defendant  replaced  his  fence  across  the  private  way, 
felled  some  trees  across  it,  in  order  to  obstruct  it,  and 
threatened  the  life  of  the  plaintiff,  if  he  offered  to 
remove  them,  or  to  keep  the  road  open.  He  resisted 
said  order,  granting  the  right  of  way  and  insisted  that 
it  was  void. 

For  these  injuries  no  action  at  law  has  been  taken, 
but  the  plaintiff  brings  his  bill  in  the  first  instance  to 
cause  the  private  nuisance  to  be  removed  and  the  de- 
fendant to  be  enjoined  from  disturbing  him,  the  said 
plaintiff,  in  the  proper  and  peaceable  enjoyment  of  his 
right  of  way.  Such  ar6  the  leading  features  of  the  case, 
involved,  as  it  is,  in  a  mass  of  facts  not  material  at 
present  to  be  more  fully  stated. 

Several    questions    are  made,  by   defendant's  couosel, 
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upon  the  chancellor's    decree;  and    it    is    insisted,  that 
it  is  erroneous. 

First:  That  the  plaintiff  has  a  remedy  at  law. 

Second:  That  the  fact  of  nuisance  should  first  be 
established  at  law. 

Third:  That  the  county  court  had  no  power  under 
the  constitution  to  grant  the  private  way. 

Kow  the  right  of  way  which  the  statute  intends  to 
confer  is  not  merely  personal  or  in  grasSj  but  is  appen- 
dant and  annexed  to  the  estate.  It  is  claimed  and 
granted  in  virtue  of  an  ownership  of  land  and  must  be 
connected  with  it.  The  private  way  was  obstructed  by 
the  owner  of  the  land  over  which  it  passes.  The  injury 
therefore,  is  strictly  a  private  nuisance;  3  Bl.  Com., 
218,  241. 

As  to  the  remedy,  it  may  be  by  the  mere  act  of  the 
injured  party;  for  he  has  right  to  enter  peaceably  upon 
another's  land  and  abate  the  nuisance;  3  Bl.  Oom.,  6; 
Adam's  Equity,  24;  or,  by  action  on  the  case  for 
damages;  in  which  the  party  shall  recover  satisfaction 
for  the  injury  sustained;  but  cannot,  thereby,  remove 
the  nuisance.  It  is  true,  that  every  continuance  of  a 
nuisance,  is  held  to  be  a  fresh  one;  for  which  another 
action  wiU  lie  and  other  damages  may  be  recovered; 
and  to  give  the  greater  effect  to  the  remedy  the  jury 
may,  in  a  second  action,  punish  an  obstinate  defendant 
by  giving  exemplary  damages.  But  still  the  injury 
remains.  It  could  only  be  removed,  in  a  case  of  private 
nuisance,  by  the  aeeisse  of  nv/isa/nce^  a  writ  not  adapted 
to  our  mode  of  judicial  procedure;  3  Bl.  Com.,  221. 

It  is  clear,  that  the  remedy  at  law,  for  a  private 
nuisance,  is  imperfect  and  inadequate,  and  that  a  com- 
plete and  perfect  remedy  can  only  be  had  in  a  court 
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of  equity.  The  remedial  justice  of  the  court  of  equity, 
may  be  promptly  applied  before  great  and  irreparable 
injury  has  been  done.  It  may  remove  the  present  nui- 
sance, and  perpetually  enjoin  the  party  from  renewing 
it  in  future.  It  avoids  a  multiplicity  of  suits,  and  op- 
pressive and  expensive  litigation.  Upon  these,  and  other 
grounds,  the  jurisdiction  of  the  court,  in  a  case  of  con- 
tinuing, permanent  or  recurring,  private  nuisance,  is  firmly 
established.  But  no  injunction  will  lie,  if  the  injury  be 
such  as  may  be  compensated  in  damages;  as  where  it 
is  merely  transient  and  temporary  in  its  character;  3 
Story  Eq.  Jur.,  §  925;  Earl  of  Ripon  vs.  JSobart^  1 
Cooper,  sel.  cases,  333 ;  Oamer  vs.  Village  of  New- 
hi/rgh,  2  J.  C.  R.,  161. 

In  the  last  case,  Mr.   Kent  says,  the  inference  rests 
on  the   principle   of   a  clear    and  certain    right    to   the 
enjoyment  of  the  subject   in  question,  and  an  injurious 
interruption   of  that  right,   which,  upon  just  and  equi- 
table   grounds,  ought   to  be  prevented.      To    the  same 
efiect  are    Caldvdck  vs.   Knotty   10  Terg.,  R.,  210;  and 
Vmtghn  vs.  La/w^  1  Humph.  R.,    131.      In  this  latter 
case,   Greene,    J.,   delivering    the  opinion  of   the   court, 
says :      "  In  a  case   where  the  right  is   clear,  and  tlie 
existence   of  the  nuisance  manifest,  and  the  injury  is  of 
a  character  that   cannot  be  compensated  in   damages,  a 
court  of  chancery  interposes  to  prevent  the  mischief.    In 
such   case,   a  trial  at  law  is  not  necessary  in  order  to 
give  the  court  jurisdiction.      In   Adams'  late   work   on 
the  doctrine  of  equity,  it  is  said,   "there   is   a  jurisdic- 
tion in    equity  to  enjoin,    if    the  fact    of    nuisance  be 
adm,itted^  or  established^  ait  lam ; "   Adams'  Equity,  211 ; 
and  several  cases  ^re  cited.     But  we  think  that  the  rule 
is  well  and  truly  stated  in  Vaughn  vs.  Lav).    Certainlv, 
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the  admission  of  the  party  is  perfectly  conclusive  ;  but, 
if  the  fact  of  nuisance  manifestly  appear,  from  ceitain 
and  reliable  proofs,  we  see  no  reason  why  it  should  be 
first  established  in  a  court  of  law,  if  that  be  the  only 
objection. 

In  the  present  case,  the  right  depends  upon  the  grant 
made  by  the  county  court,  aflBrmed  on  appeal,  in  the 
circuit  court.  We  do  not  assume,  in  this  collateral  suit, 
to  revise  that  proceeding.  If  it  be  merely  irregular, 
and  not  void,  it  remains  in  force  and  effect,  until  re- 
versed upon  eiTor.  We  see,  indeed,  no  valid  objection 
to  the  7node  of  procedure;  and  if  the  court  had  the 
power,  under  the  statute,  to  grant  a  private  way  over 
the  defendant's  land,  then  it  is  Veil  granted,  and  the 
plaintiff  is  seized  of  a  legal  title  to  it. 

It  is  also  admitted  in  defendant's  answer,  that  the  way 
was  opened,  and  that  he  afterwards  obstructed  and  closed 
it.  So,  that  both  the  legal  title  to  the  way,  and  its 
obstruction  by  defendant,  appear  in  the  present  record. 
But  it  does  not  follow  as  a  corrollary,  that,  therefore, 
the  injunction  will  lie.  The  special  injunction  is  not  a 
writ  of  right,  but  it  rests  in  the  sound  discretion  of  the 
court,  and  hence,  Mr.  Story  says:  "K"o  injunction  will 
be  granted  whenever  it  will  operate  oppressively  or  in- 
equitably, or  contrary  to  the  real  justice  of  the  case;" 
2  Story  Eq.  Jur.,  §  959.  It  may  safely  be  assumed, 
that  the  injunction  will  not  lie,  unless  the  right  be  clear 
and  certain,  and  rests  upon  just  and  equitable  grounds. 
If  the  county  court  had  the  power  to  grant  a  private 
way  to  a  private  citizen,  over  the  land  of  another,  it 
was  a  most  delicate  power,  and  should  be  exercised 
only,  in  ease  of  imminent  necessity.  It  cannot  apply 
to  a  case  of  mere  interest  and  convenience. 


1 


546  NASHVILLE: 

[Clack  M.  White.] 

Now,  to  test  the  present  case  by  these  just  and  rea- 
sonable rules:  The  public  way  and  the  private  way, 
cut  the  defendant's  land  into  three  irregular  and  incon- 
venient sections.  The  private  way  is  opened,  as  a  lane 
over  his  land  ;  it  separates  his  house  from  the  valuable 
spring  before  nnentioned,  and  passes  near  his  houses. 
He  is  denied  the  privilege  of  gates  at  the  tennini  of 
the  private  way;  a  privilege  that  is  granted  in  some 
instances,  even  in  case  of  public  roads,  and  is  put  to 
the  inconvenience  and  expense  of  making  separate 
enclosures  of  the  ground  over  which  it  passed.  A  val- 
uable farm  is  thus  seriously  injured,  and  the  indemnity 
assessed  by  the  jury  is  fixed  at  thirty  dollars,  which  a 
number  of  witnesses,  Efome  of  them  of  the  jury,  say, 
that  the  injury  cannot  be  less  than  four  hundred  dollars. 
Certdinly  this  private  way  .does  not  rest  upon  such 
just  and  equitable  grounds,  as  commend  it  to  the  spe- 
cial protection  of  a  court  of  conscience.  We  may  fur- 
ther observe,  that  it  was  not  the  nearest  way ;  nor  so 
laid  out  as  to  do  the  least  injury  to  the  owners  of  the 
lands.  For  it  appears  that  it  might  have  been  located 
principally  upon  their  dividing  lines.  Nor  do  we  think 
that  there  was  such  strong  and  imminent  necessity  for 
the  private  way,  as  the  strictness  of  the  rule  would 
require.  Certainly  it  was,  as  surveyed,  the  beet  and 
most  convenient  way  for  the  plaintiff.  But  there  were 
other  ways,  a  little  further,  or  not  quite  so  even,  which 
might  have  answered  his  purposes,  and  been  more  con- 
sonant with  the  interests  of  others. 

Considering  the  case  upon  its  merits,  therefore,  and 
conceding  for  that  purpose,  the  contested  power  of  the 
county  court,  to  grant  the  private  way,  yet,  we  do  not 
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tlunk,  that  in  justice,  equity  and  reason,  it  is  a  proper 
case  for  a  special  injunction. 

Third :  But  the  counsel  for  defendant  takes  still  higher 
ground,  and  insists  that  the  act  of  1811,  ch.  60,  is 
repugnant  to  the  contetitution,  and  void.  This  act  con- 
fers upon  the  county  court  the  power  to  grant  a  "pri- 
vate road,"  in  case  the  lands  of  any  person  b^  surrounded 
by  the  lands  of  any  other  person,  or  persons,  who  re- 
fuse to  allow  a  private  road  over  their  lands.  The 
court  may  appoint  a  jury  of  view  to  mark  out  the 
road,  assess  the  damage  done  to  the  owner  of  the  land, 
and  report  the  same  to  the  court,  which  court  shall 
have  power  to  grant  an  order  to  the  petitioner  to  open 
such  road,  not  exceeding  fifteen  feet  wide,  and  to  keep 
the  same  in  repair. 

It  is  a  grant  of  a  private  way,  annexed  and  appen- 
dant to  the  petitioner's  land.  Now,  what  is  the  nature 
of  this  right,  and  how  is  it  acquired  at  the  common 
law?  It  is  an  incorporeal  hereditament ;  an  easement  upon 
the  land  of  another,  and  not  an  interest  in  the  land 
itself;  6  Bam.  &  Cress.,  221.  It  consists  in  a  "right  of 
private  way  over  another  man's  land,  and  may  arise 
either  by  grant  of  the  owner  of  the  soil,  or  by  pre- 
scription, which  supposes  a  grant,  or  from  necessity;"  3 
£ent.  Com.,  419;  3  Bl.  Com.,  35,  and  note  27. 

A  way  of  neoessUy,  is  but  a  way  by  grant.  If  a 
man  sell  me  land  that  is  wholly  surrounded  by  his 
own,  I  am  entitled  to  a  way  of  neoesmty  over  his  land, 
to  come  to  my  own;  though  it  was  not  expressed  in 
the  grant.  It  is  implied  as  an  incident  to  the  grant, 
and  passes  under  it;  For,  without  the  way,  the  grant 
could  have  no  effect ;  and  it  is  a  general  rule,  that  when 
the  use  of  a   thing  is   granted,  every  thing  is  granted 
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whicli  is  necessary  to  its  proper  use  and  enjoyment; 
Co.  Litt.,  56;  2  Com.,  56.  Sergeant  Williams  says,  the 
waij  of  necessity  is  so  called,  because  it  is  a  necessary 
incident  to  the  grant;  and  lie  is  of  opinion  that  it  is 
founded  entirely  upon  grant;  1  Saund.  R.,  323,  note  6; 
3  Kent.  Com.,  424.  It  is  not,  therefore,  to  be  taken 
in  a  general  and  independent  sense ;  as  that  it  is  neces- 
sary for  me  to  have  a  right  of  way  over  my  neigh- 
bor's land.  I  can  only  have  it  as  in  case  of  other  pro- 
perty; by   his   consent,  express   or  implied. 

A  way  of  necessity,  therefore,  like  other  private  ways, 
is  founded  in  grant  by  the  owner  of  the  land  over 
which  it  passes ;  and  it  can  have  no  existence  upon  any 
general  idea  that  it  is  convenient  or  even  necessary  to 
a  person  to  have  a  private  way.  Now,  the  statute  con- 
fers upon  the  county  court  the  power  to  grant  a  right 
of  way,  against  the  will  of  the  person  who  owns  the 
land.  It  takes  from  him,  in  invituniy  a  part  of  his  pri- 
vate estate,  and  gives  it  to  another,  as  a  private  right, 
for  such  indemnity  as  a  jury  may  assess.  Now,  we 
deny  that  any  such  power  exists,  under  the  Constitu- 
tion of  the  State.  The  right  to  private  property  is  under 
the  protection  of  the  Constitution,  and  is  to  be  held 
as  sacred  and  inviolable. 

The  legislature  has  no  power  to  take  or  invade  it 
for  any  mere  private  purpose,  or  to  transfer  it  from  one 
person  to  another  against  the  will  of  the  owner,  whether 
indemnity  be  provided  for  it  or  not.  The  will  of  the 
owner  is,  in  this  respect,  stronger  than  the  legislative 
power,  and  if  he  refuse  to  grant  the  private  way,  we 
are  not  aware  of  any  power  by  which  he  may  be  en- 
forced to  grant  it.  If  it  could  be  held  a  valid  power  in 
the  present  instance^  so  it  could  be  held  in  many  others, 
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under  the  pretext  of  necessity,  policy  or  conveneince.  On 
the  contrary,  we  consider  it  a  settled  doctrine,  that  a 
law,  which  is  intended  to  have  the  effect  to  transfer  the 
private  property  of  one  man  to  another,  against  his  will, 
is  powerless  and  void ;  no  matter  under  what  pretext  of 
policy  or  convenience  it  may  be  made  ;  vid.  Bill  of  Rights ; 
2  Kent.  Com.,  13  and  339 ;  Wilkinson  vs.  Leland^  2  Pe- 
ters' R.,  659 ;  VaHch  vs.  Smithy  5  Paige  R.,  5 ;  Hoke  vs. 
Henderson^  4t  Dev.  R.,  15  ;  Harding  vs.  Goodlett^  3  Yerg. 
R,,  41. 

Kor  can  the  power  insisted  on  in  the  present  case,  be 
found  in  the  right  of  eminent  domain.  This  right,  inher- 
ent in  the  State,  can  only  be  exercised  for  the  public  ad- 
vantage ;  and  not  for  that  of  any  mere  private  person. 
The  right  of  eminent  domain  or  inherent  sovereign  power, 
says  Mr.  Kent,  gives  to  the  legislature  the  control  of  pri- 
vate property  for  public  uses,  and  for  public  uses  only ;  2 
Kent.,  339. 

It  undoubtedly  must  rest,  says  the  same  author,  as  a 
general  rule,  in  the  wisdom  of  the  Legislature,  to  de- 
termine when  public  uses  require  the  assumption  of  pri- 
vate property;  but  if  they  should  take  it  for  a  purpose 
not  of  a  public  nature,  as  if  the  legislature  should  take 
the  property  of  A  and  give  it  to  B,  or  if  they  should 
vacate  a  grant  of  property  or  of  franchise,  under  the 
pretext  of  some  public  use  or  service ;  such  cases  would 
be  gross  abuses  of  their  discretion  and  fraudulent  attacks 
on  private  rights,  and  the  law  would  clearly  be  uncon- 
stitutional and  void;  2  Kent's  Com.,  340.  In  Taylor 
vs.  Porter^  4  HillVN.  Y.  Rep.,  140,  the  precise  question 
now  before  us,  was  ably  considered,  and  it  was  held^ 
that  a  statute  similar  in  every  respect,  to  ours,  was  un- 
constitutional and  void.    Mr.  Kent,  referring  to  the  judg- 
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ment  in  that  case,  considered  that  it  was  founded  on  just 
principles,  and  fully  approved  it;  2  Kent's  Com.,  389, 
note  c.  We  may  observe,  also,  that  the  doctrine  held 
here,  can  work  no  great  inconvenience,  if  that  were  a 
consideration ;  as  public  roads  of  every  grade  and  char- 
acter, to  suit  the  convenience  of  the  people,  may  lawfully 
be  laid  out  and  established ;  vid.  act  of  1820,  ch.  6. 

By  these  inferior  roads,  of  the  second  and  third  class, 
every  neighborhood  may  be  accommodated,  and  the  cit- 
izen be  enabled  to  have  a  convenient  way  to  go  to 
mill  and  to  market,  to  church  and  to  the  ballot-box. 

The  decree  of  the  chancellor  is  reversed,  and  the  bill 
dismissed. 

MoKiNNEY,  J.,  dissented  on  the  constitutional  question. 


WnrTE  vs.  Cabal's  adm^r. 

CuAKCERY.  JurUdiction,  When  a  cause,  which  is  ezcluNveljr  of  legal  jariadic- 
tion,  (e.  g.,  a  question  of  damages  for  libel  and  defamation,)  has  been  tried  at 
law,  and  a  judgment  rendered  against  the  defendant,  and  it  appear  that  there 
was  no  fraud  or  concealment  by  the  plaintiff  at  law,  a  court  of  chancery  has 
no  jurisdiction  to  interfere  to  relicTe  the  defendant 

The  bill  filed  in  this  case,  in  the  chancery  court  at 
Pulaski,  at  the  August  Term,  1862,*  Chancellor  Bbien, 
presiding,  was  dismissed,  and  the  complainant  appealed. 

Bright,  for  complainant. 
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NicHOLSOK  and  Sldbidge,  for  respondent. 

F.  B.  Fogg,  special  J.,  delivei-ed  the  opinion  of  the 
court. 

This  was  a  bill  in  equity,  filed  by  A.  C.  White  in 
July,  1849,  to  enjoin  a  judgment  obtained  by  TeiTy  H. 
Cahal,  at  the  April  Term,  1849,  of  the  Giles  county  cir- 
cuit court,  in  an  action  for  libel  and  slander;  wherein 
the  jury  rendered  a  verdict  for  twelve  thousand  five  hun- 
dred dollars.  Li  the  month  of  May,  1851,  a  supplemental 
bill  was  filed  to  reinstate  the  injunction.  The  cause  had 
been  submitted  to  a  jury  at  August  Term,  1848,  and  the 
jury,  not  agreeing,  a  mis-trial  was  ordered ;  at  December 
Term,  1848,  the  cause  was  continued  upon  affidavit  of  the 
complainant,  on  account  of  the  absence  of  Graves,  a  ma- 
terial wltne^,  as  was  alleged,  by  whom  it  could  be 
proved,  there  was  no  publication  of  the  libel.  The 
causes  of  equitable  jurisdiction,  as  stated  in  the  bill,  are, 
that  the  complainant  was  taken  by  surprise  in  the  trial 
at  law,  in  April,  1849,  as  Judge  Dillahunty,  who  con- 
tinued the  cause  in  December,  1848,  had  stated  from 
the  bench  that  he  would  not  try  the  cause ;  and  that 
White,  hearing  that  Judge  Dillahunty  would  hold  the 
court  in  April,  supposed,  as  a  matter  of  course,  that  the 
cause  would  not  be  tried,  and  left  home  several  days  be- 
fore the  sitting  of  the  court,  and  made  no  preparation 
for  the  trial,  and  the  cause  remained  undefended.  The 
counsel  who  appeared  for  White,  not  being  employed 
by  him,  but  by  his  brothers,  in  his  absence,  and  with- 
out his  authority. 

The  bill  further  states,  that  he   never  published  the 
libel,  and  that  he  was  prevented  from  having  his  evi- 
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dencG  at  the  trial,  from  the  belief  that  the  cause  would 
not  be  tried  by  Judge  Dillahunty,  owing  to  his  declara- 
tion from  the  bench ;  and  that  there  was  an  agreement 
with  the  counsel  for  the  plaintiflF,  that  the  bill  of  excep- 
tions might  be  made  out  at  any  time  before  the  setting 
of  the  supreme  court.  There  is  no  allegation  of  any 
fraud,   on  the  part  of  the  plaintiff  at  law. 

The  allegations  of  the  bill  as  to  the  surprise;  the 
declaration  of  the  presiding  judge,  &c. ;  the  agreement 
of  counsel ;  are  denied  in  the  answer,  and  the  proof  sus- 
tains the  answer.  Tliere  was  no  demurrer  to  the  bill 
Ever  since  the  decision  of  the  case  in  1  Schoale  &  Le- 
froy,  205-6,  the  principles  regulating  the  jurisdiction 
of  courts  of  equity,  in  interfering  with  verdicts  and 
judgments  at  law,  have  been  well  settled.  Lord  Eedes- 
dale,  in  that  case,  said:  ^'The  inattention  of  parties  in 
a  court  of  law  can  scarcely  be  made  a  subject  for  the 
interference  of  court  of  equity.  Tliere  may  be  cases  cog- 
nizable at  law,  and  also  in  equity,  and  of  which  cogni- 
zance cannot  be  effectually  taken  at  law ;  and  therefore, 
equity  does  sometimes  interfere,  as  in  cases  of  compK- 
cated  accounts,  where  the  party  has  not  made  defense, 
because  it  was  impossible  for  him  to  do  it  effectually  at 
law.  So  where  a  verdict  has  been  obtained  by  fraud, 
or  where  a  party  has  possessed  himself  improperly,  rf 
something,  by  means  of  which,  he  has  an  unconscien- 
tious advantage  at  law,  which  equity  will  either  pat 
out  of  the  way  or  restrain  him  from  using.  But 
without  circumstances  of  this  kind,  I  do  not  know  that 
equity  ever  does  interfere  to  grant  a  new  trial  of  a 
matter  which  has  already  been  discussed  in  a  court  of 
law,  a  matter  capable  of  being  discussed  there,  and 
over  which  the   court  of  law  had  full  jurisdiction.     A 
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bill  for  a  new  trial  is  watched  by  equity  with  extreme 
jealousy.  It  must  see  that  injustice  has  been  done,  not 
merely  through  the  inattention  of  the  parties,  but  some 
such  reasons  as  here  I  have  mentioned,  must  exist." 

This  doctrine  has  been  often  sanctioned  by  the  supreme 
court  of  Tennessee.  In  the  case  of  Brandon  vs.  Greeii^ 
7  Humph.,  130,  the  court  say,  "when  a  party  who  is 
sued  at  law,  has  an  unembarrassed  de£»ise,  he  cannot 
be  heard  in  equity,  unless  he  is  prevented  from  making 
his  defense  at  law  by  accident  or  fraud,  or  the  fault  of 
the  other  party  unmixed  with  fault  or  neglig^ce  on  his 
part."  This  principle  is  adopted  to  prevent  the  court  of 
chancery  becoming  a  forum  for  the  releasing  of  cases 
which  have  been  tried  at  law.  It  is  not  hereby  denied, 
that  a  complainant  has  a  right,  but  it  is  determined  that 
he  has  lost  his  remedy  by  his  negligence  in  omitting  to 
make  his  defense  at  law. 

In  the  present  case,  the  suit  at  law  was  exclusively  of 
legal  jurisdiction;  a  question  of  damages  in  an  action 
for  libel  and  defamation.  There  is  no  pretence  there  was 
any  fraud  or  concealment  by  tlie  plaintiff  at  law,  and  a 
court  of  chancery  has  no  jurisdiction  to  interfere  accord- 
ing to  the  case  as  made  in  the  bill;  much  less,  where 
the  proof  is  so  conclusive,  and  where  the  answer  is  fully 
supported. 

The  bill  must  be  dismissed,  the  injunction  dissolved, 
and  the  costs  be  paid  by  complainant. 

Tlie  decree  is,  in  all  things,  affirmed.    ' 
86 
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MrrcHELL  vs.  The  State. 

SoADS.  Overteer.  The  overseer  of  a  public  road  is  not  excused  from  the  per- 
formance of  the  duties  enjmned  upon  him  by  the  statute,  bj  the  &ct  that  be- 
fore the  expiration  of  the  year  for  which  he  was  appointed,  he  rcmoTes  from 
the  "bounds"  of  that  road  into  the  ** bounds"  of  another. 

Same.  Same,  Order  of  the  court.  If  the  order  of  the  county  court  direct 
that  the  OTerseer  of  a  road  shall  hare  the  "same  list  and  bounds  of  hands" 
that  were  assigned  to  his  predecessor,  it  is  a  sufficient  specification  of  the 
bounds  within  which  persons  were  subject  to  work  under  him. 

Samb.  Bame.  Waiver,  If  the  order  sppointing  an  overseer  be  irregular,  and 
he,  notwithstanding,  proceeds  to  the  performance  of  the  duties  of  overseer, 
he  thereby  waives  the  irregularity. 

At  the  October  Term,  1852,  of  the  circuit  court  of 
White  county,  Goodall,  Judge,  presiding,  Mitchell  was 
convicted,  as  stated  in  the  opinion,  and  he  thereupon  ap- 
pealed in  error. 

S.  TuKNEY,  for  plaintiff  in  error. 

Attorney  General,  for  the  State. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  Mitchell,  an  overseer  of  a  road,  was 
indicted  and  convicted  for  not  keeping  the  road  in  proper 
repair. 

1.  He  removed,  after  his  appointment,  from  the  bounds 
of  that  road  into  the  bounds  of  another.  This  is  no  ex- 
cuse; he  should  have  returned  the  order  of  his  appoint- 
ment, and  moved  the  court,  for  sufficient  cause,  to  dis- 
charge him  from  his  office. 

Having  failed  to  do  so,  he  remained  liable  to  perform 
its  duties,  no  other  overseer  being  appointed. 

2.  The  order  did  not  specify  the  bounds  within  which 
persons  were  subject  to  work  under  said  overseer;  but  it 
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says  he  was  ^^  to  have  the  same  list  and  bounds  of  hands 
that  worked  under  James  Taylor,  late  overseer."  This 
made  the  former  order  a  part  of  the  present  order,  and 
is  sufficiently  certain ;  and  besides,  tlie  proof  shows  that 
the  overseer  "proceeded  to  the  performance  of  the  du- 
ties of  his  office,"  and  that  is  a  waiver  of  any  irregular- 
ity in  the  order,  if,  in  fact,  one  existed ;  1819,  ch.  26  §  3. 
Affirm  the  judgment 


Eidlet's  eoSrs,  m.  Buohaj&ian. 

PsACTicx.    NvX  tUl  record.    The  issue  upon  a  plea  of  mU  del  record  is  triable 

alone  by  the  court,  upon  an  inspection  of  the  record. 
PlejlDino.    8et'0ff,    ReplieaHon,    To  a  plea  of  set-off,  the  defendant  may  reply 

both  nid  tiel  record  and  payment. 

At  the  January  Term,  1862,  of  the  circuit  court  of 
Davidson  county,  Tubkbb,  Judge,  presiding,  there  was 
judgment  in  this  case  for  the  plaintiff,  the  defendants 
appealed  in  error,  and  the  plaintiff  prosecuted  a  writ  of 
error, 

EwiNG  &  Cooper,  for  plaintiffs  in  error,  argued:  It 
may  be  considered  doubtful  whether  there  can  be  two 
replications  even  to  an  ordinary  plea  of  set-off.  See 
Chitty's  PI.,  682,  But  when  a  record  is  either  pleaded 
or  sued  upon  and  the  plea  or  replication  of  nid  tid 
record  is  made,  there    cannot  at  the  same  time  be  an 
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issue  of  fact  to  the  jury;  this  would  be  in  reality 
pleading  and  demurring  at  the  same  time;  Chitty's  PL, 
661;  1  Johnson  Cases,  104;  10  Ohio,  137;  1  Dev.  & 
Batt,  365. 

Trimble,  for  defendant  in  error,  argued:  A  plea  of 
set-off  is  in  the  nature  of  a  cross  action  and  the  plain- 
tiff may  reply  several  matters  thereto.  In  practice  when 
no  replication  is  entered  a  general  replication  is  under- 
stood;   Worth    vs.    FentreeSj  1  Dev.,  419;  1  Mur.,  154. 

McKiNKET,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  were  sued  in  an  action  of  debt, 
upon  certain  bills  single  executed  by  their  testator  to 
the  defendant  in  error.  To  this  action,  the  defendants 
below,  pleaded,  first,  a  plea  of  set-off y  of  a  judgment 
recovered  in  the  same  court,  by  confession,  at  the  Sep- 
tember term  thereof,  1842,  in  favor  of  their  testator, 
against  said  Buchanan,  for  the  sum  of  one  thousand  one 
hundred  and  fifty-nine  dollars  and  twenty-two  cents, 
which  exceeded  the  debt  sued  for;  and  out  of  which 
judgment,  they  offered  to  set-off  an  amount  equal  to 
the  debt  and  damages  demanded  in  the  declaration. 

The  defendants  abo  pleaded,  secondly,  the  plea  of 
payment;  and,  thirdly,  accord  and  aatisfa^ition.  To  the 
plea  of  set-off,  the  plaintiff  put  in  two  distinct  replica- 
tions :  first,  nvl  tid  record ;  and,  secondly,  payment  of 
the  judgment  set  forth  in  the  plea.  The  pleadings  ap- 
pear to  have  been  made  up,  at  the  return  term,  Hay. 
1849.  And,  at  the  January  term,  1862,  the  defendant's 
counsel  moved  the  court  to  compel  the  plaintiff  to  elect 
on  which  of  the  two  replications  to  the  plea  of  set-off. 


DECEMBER  TERM,  1852.  557 

[Ridley's  ex^n,  vt.  Buchanan.] 

nul  tiel  record^  or  payment,  he  would  rely.  The  court 
sustained  this  motion,  and  put  the  plaintiff  to  his  elec- 
tion; and  the  plaintiff  having  elected  to  rely  on  the 
replication  of  nul  tid  record^  the  court  ordered  the 
replication  of  payment  to  be  struck  out;  to  all  which, 
the  plaintiff  excepted. 

At  the  same  term  of  the  court,  the  several  issues, 
including  the  issue  upon  the  replication  of  md  tid  record^ 
to  the  plea  of  set-off,  were  submitted  to  a  jury,  and 
were  all  found  in  favor  of  the  plaintiff,  and,  thereupon, 
judgment  was  rendered  upon  the  verdict,  from  which 
the  defendants  appealed  in  error  to  this  court. 

The  bill  of  exceptions  shows  that  on  the  trial,  the 
defendant  offered  to  read  as  evidence,  in  support  of  the 
plea  of  set-off,  the  record  of  a  judgment,  by  confession, 
in  the  circuit  court  of  Davidson,  at  the  September  Term, 
1852,  for  one  thousand  one  hundred  and  fifty-nine  dol- 
lars and  twenty-two  cents.  The  record  of  said  judgment 
is  as  follows: 

"  Jas.  Ridley,  jSbV  qf  Geo.  Ridley^  vs,  Moses  Buchanan : 

"The  parties  appear  by  their  attomies,  and  the  defen- 
dant, in  proper  person,  confesses  judgment  in  favor  of 
the  plaintiff,  for  the  sum  of  eleven  hundred  and  fifty- 
nine  dollars  and  twenty-two  cents.  Thereupon  it  is  con- 
sidered by  the  court  that  the  plaintiff  recover  of  the 
defendant  said  sum  as  confessed,  together  with  his  costs 
and  that  execution  issue." 

The  court  held  that  this  record  was  inadmissible  under 
the  plea,  on  the  ground  that  it  was  a  judgment  in  favor 
of  the  defendant's  intestate,  not  in  his  own  right,  but 
as  executor  of  George  Ridley.  The  defendant  then 
offered  to  prove  that  James  Ridley  had  accounted  and 
paid  to  the    estate    of   George    Ridley,  the    amount  of 
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said  judgment,  but  the  court  held,  that  this  proof  was 
not  admissible  under  the  issue  of  nvl  Ud  record. 

From  the  foregoing  statement  of  the  proceedings  in 
this  cause,  it  will  be  sufficiently  apparent,  that  they  are 
erroneous  in  several  respects,  and  as  to  both  parties. 

1.  The  court  erred  in  submitting  the  issue  of  nvl 
Ud  record  J  to  the  jury.  This  is  an  issue,  triable  alone 
by  the  court,  upon  inspection  of  the  record,  and,  in 
the  transcript  before  us,  there  is  no  finding  or  judg- 
ment of  the  court  thereon. 

2.  The  court  erred  against  the  plaintiff,  (who  has  like- 
wise prosecuted  a  writ  of  error  to  this  court,)  in  striking 
out  the  replication  of  pm/meni,  to  the  plea  of  set-off.  It 
is  true,  in  general,  that  neither  at  common  law,  nor  im- 
der  our  statute  of  1794,  ch.  1,  §  26,  is  it  allowable  to  put 
in  more  than  one  replication  to  the  same  plea.  The  stat- 
ute 4  and  5  Ann.  Oh.,  16,  applies  only  to  pleas,  not  to 
replications;  and  so  of  the  act  of  1794,  which  provides 
that  the  "plaintiff  in  replevin,  or  defendant  in  any  other 
action,  may  plead  as  many  several  matters,  as  Toay  he 
necee$a/ry  for  Ms  d^enae^  so  that  he  be  not  permitted  to 
plead  and  demur  to  the  whole." 

And  it  may  be  observed,  that  this  right  to  plead  seve- 
ral distinct  pleas  to  the  same  declaration  or  count,  which 
was  unknown  to  the  common  law,  and  which,  by  the 
statute,  4  and  5,  Ann.,  requires  leave  of  the  court,  and 
is  subject  to  various  exceptions  and  restrictions,  is,  by 
our  statute,  an  absolute  and  unqualified  matter  of  right. 

But,  although  the  statute  does  not,  generally  speaking, 
extend  to  replications,  it  seems  that,  under  our  practice, 
the  case  of  a  plea  of  set-off  has  been  treated  as  an  ex- 
ception to  this  general  rule.  This  exception  proceeds 
upon  the  ground  that  the  plea  of  set-off  is  in  the  nature 
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of  a  cross-action.  "With  reference  to  such  plea,  the  atti- 
tude of  the  parties  may  be  regarded  as  changed.  The 
defendant  becomes  actor,  and  must  make  out  his  case, 
upon  the  plea,  as  if  he  were  suing  in  a  cross-action. 
And  it  would  seem  reasonable  that  the  plaintiff,  against 
whom  the  set-off  is  offered,  and  who,  as  to  such  plea,  is 
put  upon  the  defensive,  should  be  allowed  to  make  his 
defense  in  precisely  the  same  mode  as  if  he  were  sued 
in  a  cross-action.  And  this  he  can  do  in  no  other  way 
than  by  pleading,  in  the  form  of  different  replications  to 
the  plea  of  set-off,  as  many  several  matters  as  may  be 
necessary  for  his  defense.  If  this  were  not  allowable,  it 
would  be  put  in  the  power  of  the  defendant,  by  electing 
to  set  up  his  demand  by  way  of  set-off  rather  than  sue 
upon  it  in  a  separate  action,  to  deprive  his  adversary  of 
the  benefit  of  several  defenses,  intended  to  be  secured  to 
him  by  the  Act  of  1794;  1  Murphey's  Rep.,  154.  We 
cannot,  upon  this  point,  coincide  with  Mr.  Chitty,  who 
inclines  to  a  different  opinion;  1  Chitty  PL,  683. 

That,  under  our  practice,  a  defendant,  sued  in  debt 
upon  a  record,  might  plead  nul  tid  record^  and  also  pay- 
ment, is  a  proposition  which,  we  suppose,  cannot  be  con- 
troverted. The  former  may  be  a  proper  and  necessary 
defense  in  such  case,  upon  the  groimd  of  a  variance  in 
the  statement  of  the  record.  But  as  this  plea  merely 
puts  in  issue  the  existence  of  the  record,  as  stated,  any 
matter  in  discharge  must  be  pleaded.  Certainly  the  cases 
to  which  we  have  been  referred,  are  no  authority  against 
the  propriety  of  such  a  practice. 

In  the  case  in  10  Ohio  Rep.,  137,  to  a  special  plea  in 
bar,  a  replication  was  filed,  tendering  an  issue  upon  the 
matter  of  fact  relied  upon  by  the  plea ;  and,  at  the  same 
time,  a  general  demurrer  was  filed,   going  to  the  entire 
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plea.  And  it  was  very  properly  held,  that  an  iesne  in 
law  and  an  issue  of  fact,  could  not,  at  the  same  time,  be 
tendered  to  the  same  plea.  Such  is  the  uniform  rule  of 
the  common  law,  and  such  likewise  is  the  rule  prescribed 
in  the  Act  of  1794.  But  the  case  under  consideration  is 
not  within  this  rule.  The  issue  of  mil  tid  recordj  though 
to  be  tried  by  the  court  on  inspection  of  the  record, 
is  treated  as  an  issue  in  fact;  Ohitty's  PL,  653.  The 
case  in  1  Johnson's  cases,  104,  can  scarcely  be  regarded 
as  an  au&ority  for  any  purpose.  The  action  was  debt 
upon  a  judgment  rendered  in  one  of  the  courts  of  the 
State  of  Georgia.  The  pleas  were:  Ist,  Nvl  tid  record; 
and,  2nd,  NU  debit.  On  the  plaintiff's  motion,  the  court 
ruled,  that  the  defendant  should  elect  which  of  the  two 
pleas  should  stand,  and  that  the  other  be  struck  out. 
The  opinion  of  the  court  is  not  given  in  the  report  of 
the  case,  nor  is  the  reason  for  this  order  stated.  The 
plea  of  nil  debits  was  clearly  inadmissible.  This  question 
has  been  generally  regarded  as  put  to  rest  by  the  case 
of  Mille  vs.  Ihmfce^  7  Cranch,  484,  and  the  numerous 
subsequent  cases  decided  in  accordance  with  it.  That 
case,  if  it  does  not  go  the  length  of  deciding,  that,  in 
debt  on  a  judgment  from  another  State,  no  other  plea 
than  nut  tid  record  can  be  pleaded,  it  certainly  deter- 
mines that  nil  debit  is  inadmissible.  But  the  order  put- 
ting the  party  to  his  election,  assumes  the  contrary 
doctrine,  and  seems  to  proceed  upon  tlie  principle,  that 
the  defendant  could  not  plead  both  pleas  to  the  same 
count.  The  reason  for  this  is  not  given,  and  we  are 
\inable  to  perceive  it.  Upon  the  question  whether  the 
record  offered  in  evidence,  supports  the  issue  of  nul  tid 
record;  as  also,  upon  the  question  as  to  the  evidence 
offered  of  payment  of  the  judgment  by  James  Eidley, 
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to  the  estate  of  his  testator,  we,  at  present,  forbear  to 
express  any  opinion. 

Tlie  case  must  be  remanded  for  trial  of  the  issue  of 
payment,  which  was  struck  out  by  the  court,  and  which 
will  be  reinstated.  Should  this  issue  be  found  in  favor 
of  the  plaintiffs,  no  judgment  upon  the  issue  of  nid  tid 
record  will  be  necessary,  and  if  found  otherwise,  we  leave 
it  for  the  circuit  court  to  render  the  proper  judgment. 

Judgment  reversed. 


Dice  vs.  Picxn  et  ale. 

Sali  ov  Lakd.  The  title  acquired  bj  &  parcbaaer  at  an  execution  sale,  cannot 
be  attacked  upon  the  ground  that  the  creditor  in  the  judgment  became  the 
holder  of  the  note  upon  which  the  judgment  was  rendered,  by  the  assignment 
of  the  payee  fraudulently,  and  without  consideratton.  If  the  note,  which  is 
the  fonndation  of  the  judgment,  was  eiecuted  in  good  fiuth  by  the  maker,  the 
sale  of  his  land  for  the  satisfaction  of  the  judgment,  would  not  be  contamina- 
ted by  the  purpose  or  manner  of  the  payee  in  assigning  it  to  him  who  obtiuns 
the  judgment. 

Samk.  JSKeetOion,  Levy.  While  it  is  the  duty  of  the  sheriff  to  leTy  an  execu- 
tion upon  the  personal  property  of  the  debtor,  if  any  can  be  found ;  yet,  if 
the  sheriff  find  no  personal  property,  but  makes  his  levy  upon  the  debtor's 
land,  and  afterwards  sell  it,  the  title  acquired  by  the  purchaser  cannot  be  as- 
saOed  upon  the  ground  that  the  debtor  had  personal  property  upon  which  the 
execution  might  have  been  levied. 

This  was  a  bill  filed  in  the  chancery  court  at  Carthage, 
by  Dice,  the  complainant,  to  invalidate  a  sale  of  -lands, 
made  in  the  manner  stated  in  the  opinion.  At  the  Feb- 
ruary Term,  1852,  Chancellor  Ridley,  presiding,  the  bill 
was  dismissed,  and  the  complainant  appealed. 
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John  S.  Bbien  and  McDonald,  for  complainant. 

Guild  and  FrrE,  for  respondent. 

Cabuthers,  J.,  delivered  the  opinion  of  the  court. 

The  defendant,  Hughes,  brought  ejectment  against  com- 
plainant, for  a  tract  of  land.  This  bill  is  filed  to  enjoin 
the  same,  upon  the  ground  that  the  deed  of  Hughes, 
from  the  sheriff,  is  fraudulent,  and  should  be  annulled. 
Freeland  had  a  note  against  Penn,  and  the  same  is 
assigned  to  Hughes,  who  recovered  a  judgment  upon  it, 
before  a  justice  of  the  peace,  who  issued  an  execution, 
which  was  levied  on  his  land,  and  returned  to  court, 
where  it  was  condemned,  and  an  order  of  sale  issued, 
under  which  Hughes  purchased,  and  took  the  sheriff's 
deed.  This  title  is  attacked  in  the  bill  upon  two  grounds. 
1st:  That  the  assignment  of  the  note  by  Freeland  to 
Hughes,  was  fraudulent,  and  without  consideration;  and 
2nd:  There  was  personal  property  of  Penn  known  to 
the  sheriff,  that  was  subject  to  the  execution,  at  the 
time  the  land  was  levied  on.  The  truth  of  both  char- 
ges are  denied  in  the  answer,  and  we  think,  are  not 
sustained  by  the  proof.  But  if  they  were  made  out,  we 
do  not  think  the  title  of  Hughes  would  be  invalidated. 

It  is  not  controverted,  that  the  debt  against  Penn,  in 
favor  of  Freeland,  was  just ;  it  is  not  impeached  by  the 
bill;  but  the  objection  is,  that  the  transfer  of  the  note 
to  Hughes,  was  not  founded  on  any  consideration,  or 
that  it  was  a  fraudulent  contrivance.  This,  if  true,  would 
be  a  question  between  Hughes  and  Freeland,  as  to  the 
proceeds  of  the  sale ;  or  between  Penn,  the  maker,  and 
Hughes,  the    endorser,  in    a  suit   upon  the   note.     ISo 
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one  else  would  have  any  right  to  question  it.  Much 
less  would  it  affect  the  title  of  a  purchaser  under  a 
sale  made  to  enforce  the  collection  of  the  debt.  Cer- 
tainly the  complainant,  as  purchaser  under  a  deed  of 
trust  made  by  Penn,  covering  the  same  land,  could  not 
be  allowed  to  make  the  objection,  as  Penn  could  not 
have  done  so  himself.  It  is  a  question  of  priority  of 
divestiture  of  title  out  of  Penn.  The  levy  of  Hughes' 
execution,  being  before  the  registration  of  the  deed  of 
trust,  under  which  complainant  claims,  constitutes,  when 
regularly  pursued  to  a  sale,  by  the  sheriff,  and  deed 
from  him  to  the  purchaser,  the  first  and  best  title  to 
whatever  right  Penn  had  to  the  land,  at  the  time  of 
the  levy.  This  title  cannot  be  collaterally  attacked  upon 
the  ground  that  the  judgment  creditor  is  liable  to  some 
accountability  on  the  note  on  which  he  sued,  to  a  pre- 
vious holder.  It  is  true,  that  a  title  derived  under  a 
fraudulent  arrangement,  between  Penn  and  Hughes,  by 
which  a  debt  would  be  created,  for  the  purpose  of  de- 
feating others,  might  contaminate  the  whole  proceeding, 
and  overthrow  any  title  that  might  be  derived  under 
it.  But  if  the  debt  was  just  against  Penn,  it  cannot 
be  perceived  how  objections  to  its  transfer,  could  affect 
a  sale  made  for  its  collection.  The  fact  that  the  land 
was  bid  off  by  the  judgment  creditor,  even  if  he  were 
guilty  of  fraud  upon  his  endorser,  in  procuring  the  note, 
which  is  not  proved  in  this  case,  would  make  no  dif- 
ference in  the  principle  above  laid  down.  The  land  of 
the  same  debtor,  from  whom  both  parties  derive  their 
title,  was  still  properly  liable  to  this  debt,  and  it  would 
be  too  late,  even  for  the  debtor,  to  object  to  the  judg- 
ment and  execution,  because  he  had  his  day  before  the 
tribunal  which  rendered  the* judgment,    to   make    such 
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defense.  He  would  not  be  heard  after  the  sale  of  his 
property,  to  make  a  question  on  that  point.  If  this 
were  not  so,  there  would  be  no  safety  in  purchasing 
at  execution  sales. 

As  Mr.  Dice  claims  under  a  deed  of  trust  made  by 
Penn,  after  the  levy  in  the  other  case,  he  stands  in  his 
shoes  in  this  respect,  and  is  equally  precluded  from 
making  the  objection.  There  are  cases  in  which  a  pur- 
chase at  a  sale  by  a  stranger  to  tlie  judgment  and 
execution,  will  get  a  good  title,  and  the  creditor  in  the 
execution  would  not.  Such  would  be  tlie  case  of  a  sale 
made  under  erroneous  process.  But  that  distinction  has 
no  application  to  this  case.  The  process  here,  was  not 
erroneous  or  irregular.  Tlie  objection  is  not  to  the  pro- 
cess, but  to  the  title  of  the  judgment  creditor  to  the 
debt  sued  upon,  on  the  ground,  not  that  the  endorse- 
ment was  not  made  to  him,  but  because  he  gave  no 
consideration  for  it,  or  that  it  was  fraudulent,  lliere  is, 
then,  nothing  fatal  to  the  deed  of  Hughes  in  this  ob- 
jection. Nor  is  there  any  more,  in  our  opinion,  in  the 
second  point  It  is  the  duty  of  the  sheriff  to  levy  exe- 
cutions on  the  personal  estate,  if  any  can  be  found, 
before  he  interferes  with  real  estate.  But  it  has  never 
been  held,  that  the  omission  of  the  sheriff  to  do  his 
duty  in  this  respect,  will  invalidate  sales  made  by  him, 
©f  realty.  The  title  of  the  purchaser  is  good ;  the  statute 
on  that  subject  being  only  directory ;  but  he  is  liable 
to  the  defendant  in  the  execution. 

This  direction  of  the  law  is  only  intended  for  the  ben- 
efit of  the  debtor,  and  as  it  is  alone  intended  for  the 
protection  of  his  interest,  no  other  person  can  take  ad- 
vantage of  it,  or  sustain  objection  to  a  title  derived 
under  such  improper  levy  and  sale.      But  if  this  were 
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otherwise,  the  proof  in  this  case  does  not  show  that  the 
defendant,  Penn,  had  any  personal  property,  known  to 
the  sheriff,  upon  which  he  could  hare  levied.  He 
proves  that  there  w^as  no  personal  property,  unencum- 
bered, known  to  him. 

There  is,  therefore,  no  ground  made  out  in  this  case, 
to  justify  the  interposition  of  a  court  of  equity,  and  the 
bill  was  properly  dismissed. 

"We  affirm  the  decree. 


PaBKEK  vs.  CLAIBCMtNE. 

Grant.  Itwed  hy  the  State  of  Kentucky  fw  lands  lying  between  Walker's  live 
and  the  paraUel  of  86  deg,  SO  rmn,  north.  Construetmi  of  the  statutes  of  Ken- 
tucky </  1824,  cA.  64,  §  9;  1885,  eh,  875,  and  1886,  th.  271,  §  1.  Though  a 
grant,  issued  by  the  State  of  Kentucky  fc^  lands  lying  between  Walker's  line 
and  the  parallel  of  36  deg.  80  min.  north,  embrace  land  which  has  its  begin- 
lung  comer  within  the  boundary  of  the  territory  subject  to  be  surveyed  by 
the  surveyor  of  one  county,  but  yet  extends  into  and  embiaces  land  in  the 
district  subject  to  be  surveyed  by  the  surveyor  of  another  county,  the  grant 
is  not,  for  that  reason,  void  under  the  statutes  of  Kentucky  of  1824,  ch.  49, 
§  9,  18C6,  oh.  876,  and  1880,  ch.  271,  §  1. 

Same.  Entry  and  survey.  Though  an  entry  and  survey  be  defective,  yet  a  grant 
issued  thereon  will  not,  for  that  reason,  be  invalidated.  In  other  words  the 
court  in  an  action  of  ejectment  will  not  go  behind  the  grant  to  examine  into 
irregularities  and  imperfections  in  the  mode  of  obtaining  the  grant. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  Macon  county.  At  the  November  Term,  1852,  Good- 
all,  Judge,  presiding,  there  was  judgment  for  the  plain- 
tiff and  the  defendant  appealed  in  error. 
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M.  M.  Bbibn  and  W.   F.  Evans,  for  plaintiff  in  error. 

Guild,  for  defendant  in  error, 

Caruthers,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  trespass,  for  injury  to  plaintiff's 
land.  The  object  of  the  suit  is  to  test  the  strength  of 
title.    An  agreed  case  was  made,  which  is  as  follows: 

"It  is  agreed  by  the  parties  that  tlie  one  thousand 
acre  grant  here  filed,  marked  No.  1,  under  which  the 
plaintiff  holds  title,  has  its  beginning  comer  within  the 
boundary  of  land  subject  to  be  surveyed  by  the  sur- 
veyor of  Allen  county,  Kentucky,  but  that  the  same 
extends  over  the  line  and  covers  the  land  for  which 
defendant  files  grant  No.  2,  which  is  on  the  land  in 
the  district,  subject  to  be  surveyed  by  the  surveyor  of 
Monroe  county,  Kentucky.  That  the  grants  are  each 
properly  authenticated,  and  bear  the  date,  as  to  their 
issuance,  which  they  ought  to  do,  and  that  each  grant 
covers  the  land  in  dispute.  If  the  one  thousand  acre 
tract  is  properly  located,  then  the  title  is  in  the  plain- 
tiff, otherwise  the  title  is  in  defendant,  to  the  extent 
of  his  patent.  Tlie  one  thousand  acre  patent  was  issued 
5th  March,  1841,  the  patent  of  defendant,  22d  March, 
1851.  Tlie  decision  of  the  court  as  to  the  validity  of 
the  two  grants  is  to  settle  the  rights  of  the  parties  to 
this  suit,  as  though  the  titles  had  been  regularly  de- 
raigned."  [Signed  by  the  Attomies.] 

The  circuit  judge,  upon  these  facts,  decided  in  favor 
of  the  plaintiff,  from  which  the  defendant  appealed  to 
this  court. 
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The  only  question  is,  whether  according  to  the  laws^ 
of  Kentucky  that  part  of  the  plaintiff's  grant,  which 
lies  upon  the  land  south  of  Monroe  county,  is  not  void, 
because  of  its  contravention  of  an  act  of  assembly  of 
that  State.  This  land  lies  in  the  disputed  territory  be- 
tween the  States  of  Kentucky  and  Tennessee. 

When  Kentucky  constituted  a  part  of  Virginia,  and 
Tennessee  a  part  of  North  Carolina,  the  lino  between 
them  was  fixed  at  the  parallel  of  thirty-six  degrees  and 
thirty  minutes,  north  latitude.  In  1779  and  '80,  com- 
missioners were  appointed  by  those  States,  to  ascertain 
and  mark  that  line  for  the  purpose  of  avoiding  mis- 
takes and  disputes  on  the  subject  of  titles  derived  from 
the  different  States.  These  commissioners,  after  running 
about  forty  njiles  of  the  line,  westward  from  the  be- 
ginning, disagreed  and  separated.  The  Virginia  com- 
missioners, however,  extended  the  line  thus  begun,  west 
to  the  Tennessee  river.  The  North  Carolina  commis- 
sioners returned  and  ran  a  line  about  two  miles  north 
of  the  other,  about  half  the  distance  to  the  river,  giving 
to  North  Carolina,  (now  Tennessee,)  that  much  addi- 
tional territory.  The  first  of  these  lines  was  called 
Walker's  and  the  other  Henderson's  line.  So  there  was 
a  confiict  of  power  to  sell  and  grant  land,  between  the 
two  States,  on  the  whole  length  of  this  dividing  line, 
over  a  territoy  of  two  miles  wide.  Each  State  pro- 
ceeded to  grant  the  same  lands  to  the  people,  then 
forming  settlements  in  the  west.  North  Carolina,  how- 
ever, in  1790,  receded  from  Henderson's  and  adopted 
Walker's  line.  But  as  this  was  after  her  cession  of 
the  territory  now  constituting  Tennessee,  to  the  United 
States,  her  confirmation  was  not  binding  on  Tennessee. 
Afterwards    in    1803,  Tennessee    and    Virginia    made  a 
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settlement  of  the  dispute  by  running  a  line  equi-dis- 
tant  between  Walker's  and  Henderson's  lines,  and  vali- 
dating titles  from  either  State  before  that  time  granted. 
But  in  1819,  Kentucky,  disregarding  this  last  settlement, 
caused  a  line  to  be  run  on  the  parrallel  of  thirty-six 
degrees  and  thirty  minutes.  This  was  found  to  be  some 
distance  south  of  Walker's  line,  and  produced  much  con- 
fusion in  the  land  titles,  and  great  irritation  on  the 
borders  of  the  two  States.  It  now  became  necessary 
for  decisive  action  by  Tennessee,  and  the  adoption  of 
measures  of  peace,  and  a  final  settlement  was  the  happy 
result.  Each  State  appointed  commissioners,  who  met 
and  agreed  upon,  and  signed  a  convention  on  the  2nd 
February,  1820,  by  which  Walker's  line  was  made  the 
boundary,  from  the  eastern  terminus  of  the  north  boun- 
dary of  this  State,  to  the  Tennessee  river;  and  from 
that  to  the  Mississippi  river,  the  line  of  Alexander  & 
Munsell  was  established.  By  the  fifth  article  of  this 
convention,  tlie  vacant  and  unappropriated  lands  lying 
east  of  Tennessee,  and  between  the  parallel  of  thirty- 
six  degrees  and  thirty  minutes  and  Walker's  line,  was 
made  subject  to  the  disposition  of  Kentucky,  and  her 
grants  for  the  same  were  to  be  received  as  evidence 
of  title  in  the  courts  of  Tennessee;  2  Meig's  Dig.,  706. 
So,  it  will  be  seen,  that  by  this  compromise  and  ar- 
rangement, the  sovereignty  of  Tennessee  was  secured  to 
Walker's  line,  except  the  power  to  dispose  of  the  vacant 
land,  which  was  conceded  to  Kentucky. 

Now,  it  only  remains  to  be  ascertained  whether  the 
one  thousand  acre  grant,  under  which  the  plaintiff  claims, 
is  valid,  to  its  full  extent,  according  to  her  laws.  The 
grant  to  Claiborne,  of  one  thousand  acres,  begins  soutli 
of  Allen  county,  and  passes  over  the  dividing  line  into 
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the  territory  scMth  of  Monroe,  and  for  this  reason,  it 
is  said  to  be  illegal  and  void  as  to  Parker,  the  de- 
fendant, whose  land  is  all  south  of  Monroe,  though 
held  by  a  younger  entry  and  grant.  The  whole  ques- 
tion, then,  in  the  case,  is,  as  to  the  validity  of  Clai- 
borne's grant,  upon  the   facts  above  stated. 

The  State  of  Kentucky  passed  an  act  as  early  as  De- 
cember, 1824,  for  the  disposition  of  this  land.  In  the 
ninth  section,  ch.  64,  it  is  provided  that  "in  performing 
the  business  of  making  the  entries  and  surveys  required 
by  this  act,  they  shall  be  bounded  on  the  east  and  west 
by  lines  drawn  at  right  angles  from  tlie  extreme  comers 
(in  the  State  line)  of  these  respective  counties,  south  to 
the  parallel  of  latitude  of  36  deg.  and  30  min.  And 
it  shall  be  no  objection  to  an  entry  or  survey,  that  it 
may  begin  in  one  of  said  divisions,  and  extend  eastward- 
ly  or  westwardly  into  another  of  said  divisions  of  terri- 
tory." 

So  it  will  be  seen  that,  by  this  law,  although  the  en- 
tries and  surveys  are  directed  to  be  made -all  south  of 
some  particular  county,  yet  it  does  not  constitute  an 
objection  to  them,  that  they  may  fall  into  two  of  the  di- 
visions^  as  is  the  case  with  the  one  thousand  acre  entry 
in  question. 

By  an  Act  of  1835,  ch.  875,  the  legislature  gave  the 
unappropriated  land,  north  and  east  of  the  Tennessee 
river,  to  the  respective  counties  in  which  they  were 
situated,  to  such  counties  for  the  improvement  of  their 
roads  and  bridges.  The  power  was  given  to  the  county 
courts  to  dispose  of  the  lands,  by  entry  and  survey, 
and  apply  the  proceeds  as  aforesaid.  But  still,  grants 
were  to  be  issued  by  the  Register,  and  of  course  sign- 
ed by  the  Governor,  on  such  surveys.  It  is  conceived 
87 
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that  the  only  change  made  by  this  act,  was  to  vest  the 
proceeds  in  the  respective  counties;  and  provides  that 
the  entries  should  be  made  under  the  authority,  and  by 
the    agency  of  the  county  courts,  instead  of  the  State. 

By  the  Act  of  1836,  ch.  271,  §  1,  the  said  vacant 
lands  south  of  Monroe  county,  are  given  to  her  to  im- 
prove her  roads;  and  by  the  fifth  section,  those  south 
of  Allen,  to  her  for  the  same  purpose.  Yet,  the  Rois- 
ter of  the  land  office  is  to  issue  patents  to  enterers,  as 
before.  Now,  from  these  acts,  it  is  argued  that  inas 
much  as  the  proceeds  of  the  lands  south  of  each  coanty, 
must  go  to  that  county,  that  an  entry  beginning  south 
of  one,  and  extending  into  the  territory  south  of  the 
other,  would  be  void,  because  the  proceeds  are  appro- 
priated to  each;  and  this  cannot  be  done,  it  is  con- 
tended, if  the  same  entry  lies  partly  on  the  territory 
of  both. 

We  cannot  recognize  the  validity  of  this  objection. 
The  Act  of  1824,  ch.  64,  §  9,  first  above  referred  to, 
has  never  been  repealed;  and  that  expressly  allows,  or 
at  least  saves  from  invalidation,  this  kind  of  entry.  The 
main  object  of  the  subsequent  acts,  is  to  dispose  of  the 
proceeds  to  the  counties  for  a  particular  purpose.  The 
only  question  that  could  arise,  would  be,  as  to  the 
price  of  the  land.  Allen  and  Monroe  counties  would 
be  entitled,  respectively,  to  the  proceeds  of  that  por- 
tion of  the  land  embraced  in  said  grants,  which  lay  in 
the  territory  set  apart  to  each.  Taking  all  the  acts  to- 
gether, they  do  not  interfere  materially  with  each  other, 
and  can  all  well  stand  together. 

We  know  of  no  principle  which  would  authorize  uf 
to  take  into  view  the  misapplication  of  the  proceeds  of 
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land  regularly  entered  and  granted,  in  testing  the  valid- 
ity of  the  titles.    This  would  be  unprecedented. 

But,  upon  another  ground,  this  title  cannot  be  thus 
impaired.  The  grant  is  signed  and  issued  by  the  Gov- 
ernor, under  the  great  seal  of  the  State,  to  the  land 
then  vacant;  and  in  a  contest  with  a  younger  enterer 
and  grantee,  it  cannot  be  assailed  by  any  defects  that 
may  have  existed  in  the  entry  and  survey.  If  any  such 
exist,  they  are  cured  by  the  grant.  In  other  words,  we 
cannot  go  behind  the  grant,  in  cases  like  this,  to  search 
out  irregularities  or  imperfections.  The  title  stands  upon 
the  strength  of  the  grant  made  by  the  sovereign  author- 
ity of  the  State. 

So,  upon  these  grounds,  we  arrive  at  the  conclusion 
that  the  older  grant  of  Claiborne,  for  one  thousand 
acres,  must  prevail  over  that  of  Parker,  the  defendant, 
for  one  hundred  and  twenty-seven  acres,  which  is  ten 
years  younger. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 
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Smttitwick  &  Co.,  vs,  Anderson. 

WiTNSSs.  Sndorter,  CompHenjcy.  In  an  action  upon  negotiable  paper  by  the 
endorsee,  against  the  maker,  the  endorser,  [unless  on  some  other  account  he 
is  disqualified,]  is  a  competent  witness  for  either  party,  if  he  has  endorsed  it 
when  over  due  or  if,  by  the  laws  of  the  State  in  which  the  paper  was  negoti- 
ated, the  maker  may,  in  an  action  against  him  upon  the  paper,  resist  a  recov- 
ery by  an  endorsee,  upon  the  ground  of  want  of  consideration,  or  fraud,  in  the 
making  of  the  paper. 

Dkpositiok.  Exceptions  to^  by  the  party  wJio  has  taketi  it.  If  a  witnesa,  in  reply 
to  an  inquiry  of  the  party  who  is  taking  his  deposition,  answer  the  question, 
and  add  statements  which  are  not  necessary  to  be  made,  as  a  part  of  his  an- 
swer, and  which  would  be  illegal  if  offered  as  evidence  by  the  opposite  party, 
the  party  taking  the  deposition  may,  on  the  trial,  hare  that  portion  of  it  exclu- 
ded from  the  jury. 

This  was  an  action  of  debt  in  the  common  law  and 
chancery  court  of  the  city  of  Memphis.  At  the  Novem- 
ber Term,    1852,    Habris,  Judge,    presiding,    there  was 
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judgment  for  the  defendant,  and  the  plaintiffs  appealed 
in   error. 

KicHAEDSON,  for  plaintiff  in  error,  cited  Chitty  on 
Bills,  7th  Am.  Ed.,  417;  1  Greenleaf  on  Evi.,  §  384; 
Bayley  on  Bills,  2  Am.  Ed.,  394;  BaXLey  et  als.  vs. 
Cochran  et  als.,   5  Humph.,  401. 

J,  P.  Caeuthees,  for  defendant  in  error. 

Caeuthees,  J.,   delivered  the  opinion  of  the  court. 

The  note  under  seal  sued  upon  was  given  by  the 
defendant  to  B.  C.  Hurley,  for  three  hundred  dollars, 
in-  March,  1849,  due  the  next  October.  It  was  endorsed 
to  the  plaintiffs  in  May  of  the  same  year.  The  con- 
sideration was  the  donation  right  to  nine  quarter  sec- 
tions of  land  in  the  State  of  Arkansas,  of  which  a 
conveyance  was  made  at  the  same  time.  The  trade 
was  made,  and  the  note  executed  and  endorsed  in  the 
State  of  Mississippi.  The  defense  set  up  to  the  note  by 
plea  was,  that  fraudulent  misrepresentations  were  made 
about  the  land,  and  that  the  consideration  was  entirely 
worthless.  The  verdict  was  for  the  defendant  and  the 
plaintiffs  appeal  from  tlie  judgment  of  the  court  over- 
ruling their  motion  for  a  new  trial,  and  other  error? 
on  questions  of   evidence    in  the  progress  of   the  trial. 

The  first  objection,  is  that  the  court  rejected  the  depo- 
sition of  the  endorser,  B.  C.  Hurley,  upon  the  ground 
that  he  was  an  incompetent  witness  for  the  plaintiffs. 
In  this  we  think  there  was  error. 

The  contract  having  been  made,  and  the  note  ^idoned, 
in  the   State  of   Mississippi,  the  rights   of   the  parties 
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must  be  determined  by  their  local  laws.  By  them  the 
maker  of  a  note,  bond,  &c.,  for  the  payment  of  money 
&c.,  has  a  right  to  any  defense  against  the  endorsee, 
that  he  could  have  against  the  endorser  or  payee,  on 
the  ground  of  failure  of  consideration,  payments,  ofiF- 
sets,  &c.,  which  eidsted  previous  to  notice  of  the  assign- 
ment; Hutchinson's  Miss.  Code,  641.  A  suit  is  also 
given  to  the  endorsee  against  the  endorser  as  in  cases 
of  inland  bills  of  exchange.  The  only  change  here  made 
in  the  general  law,  is  to  let  in  the  same  defenses  on 
the  part  of  the  maker  of  a  note  or  drawer  of  a  bill, 
in  the  hands  of  an  endorsee,  that  might  be  made  against 
the  payee,  except  such  as  may  have  originated  after 
the  maker  had  notice  of  the  assignment. 

This  was  the  law  before,  except  in  cases  of  endorse- 
ments, before  the  paper  was  due,  without. knowledge  of 
the  existence  of  the  defense.  And  the  only  change 
made,  was,  to  put  all  such  negotiable  paper,  whether 
or  not,  upon  the  same  ground,  and  subject  it  in  the 
hands  of  an  endorser,  to  all  the  defenses  that  could  have 
been  made  before,  in  cases  where  the  paper  had  been 
assigned  after  due  or  the  suit  was  by  the  payee  him- 
sdf.  The  Miss,  act  of  1822,  ch.  59,  §  68,  /J.,  847, 
only  places  notes  under  seal,  upon  the  same  ground  as 
those  unsealed,  as  to  the  impeachment  of  the  conside- 
ration. 

The  note,  in  this  case,  was  assigned  to  the  plaintiff 
before  maturity;  but  still,  under  the  statute  referred  to, 
as  this  contract,  as  well  as  the  endorsement,  were  made 
in  Mississippi,  the  defendant  had  a  right  to  set  up  and 
insist  upon  the  failure  of  consideration.  But  we  cannot 
see  what  that  had  to  do  with  the  questions  raised  by 
this  record.    They  do  not  arise  upon  the  matter  of  the 
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defense  and  the  issues  to  be  tried,  but  the  admissibility 
of  a  witness,  and  the  competency  of  evidence  under  the 
issues.  It  is  not  controverted,  that  the  defendant  had 
a  right  to  shew  a  failure  of  consideration,  but  that  he 
cannot  do  it  by  the  endorser.  This  raises  a  question 
which  has  been  much  debated  in  England  and  in  this 
country,  and  on  \vhich  the  decision,  there  and  here, 
have  been  conflicting  and  contradictory.  We  are  not 
aware  of  any  conflict  between  the  laws  of  Mississippi 
and  Tennessee,  on  this  point ;  none  has  been  shevwi.  It 
stands  upon  a  general  principle,  common  to  both,  and 
all  the  States.  And  as  to  the  competency  of  an  en- 
dorser, in  a  contest  between  the  endorsee  apd  maker,  or 
another  endorser,  there  is  great  conflict  of  authority,  both 
in  England  and  America,  in  some  aspects  of  the  question. 

In  Walton  vs.  Shelley^  1  Term.  Kep.,  296,  an  endorser 
was  held  inadmissible  upon  general  grounds  of  public 
policy,  to  prove  the  note  void  for  usury  in  its  original 
concoction,  in  a  suit  by  an  innocent  holder.  Lord  Mans- 
field there  says,  it  is  "of  consequence  to  mankind,  that 
no  person  should  hang  out  false  colors  to  deceive  them, 
by  first  affixing  his  signature  to  a  paper,  and  then 
afterwards  giving  testimony  to  invalidate  it."  But  in 
Jordain  vs.  LashbrooJce^  7  Term.  R.,  699,  Lord  Kenyon, 
giving  the  opinion  of  the  whole  court,  reviews  and 
overrules  that  case,  and  declares  such  a  witness  admis- 
sible, and  states  that  the  objection  that  he  swears  that 
to  be  false,  which  he  holds  out  to  the  world  to  be 
true,  by  his  signature,  goes  only  to  his  credibility  with 
the  jury.  The  doctrine  of  this  last  decision,  still  pre- 
vails in  England,  and  some  of  our  States. 

Mr.  Greenleaf,  §  385,  upon  a  review  of  the  authorities, 
comes  to  the  conclusion,  that  in  this  country,  it  is  settled 
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by  the  weight  of  authority,  "that  the  endorser  of  a 
negotiable  security,  negotiated  hefore  it  was  due,  is  not 
admissible  as  a  witness  to  prove  it  originally  void,  when 
in  the  hands  of  an  innocent  endorsee."  This  principle 
is  sustained  by  an  unbroken  current  of  decisions  in  the 
supreme  court  of  the  United  States;  Bank  of  the  JJ, 
S.  vs.  Dunnj  6  Peters,  81,  57 ;  Bank  of  the  Metropolis 
vs.  Jones^  8  Peters,  12;  United  States  vs.  Zeffler^  8&, 
94r,  96;  Soott  vs.  Zoyd^  12  Peters,  149;  Simderson  vs. 
Anderson^  3  Howard,  73.  Most  of  the  States  have  con- 
curring decisions.  But  the  contrary,  that  is,  that  an 
endorser  is  a  competent  witness  even  to  impeaeh  the 
note  in  the  hands  of  an  innocent  endorsee,  is  holden 
in  some  of  the  States,  whose  decisions  are  in  general, 
received  with  the  highest  respect.  The  same  author,  in 
the  first  volume  of  his  treatise  on  evidence,  in  a  note 
at  page  487,  says,  all  these  latter  decisions  against  the 
rule  in  Walton  vs.  Shdley^  except  that  in  New  Jersey, 
and  the  last  case  in  Kew  Hampshire,  were  made  before 
the  rule  was  adopted  in  the  supreme  court  of  the 
United  States.  It  will  be  observed,  that  the  contest 
has  been  to  limit  the  general  admissibility  of  the  en- 
dorser as  a  witness,  his  competency  not  being  other- 
wise brought  in  question.  This  exception  is  founded  on 
public  policy  connected  with  the  trade  and  commerfce 
of  the  country.  To  this  end,  it  is  deemed  of  the  highest 
importance  to  promote,  and  preserve  the  credit,  and 
free  circulation  of  negotiable  paper.  Tliis  would  be 
seriously  affected  if  a  party  upon  it,  were  permitted  to 
invalidate  and  destroy  it,  after  sending  it  forth  into  the 
(jhannels  of  trade,  with  the  stamp  of  his  signet  upon 
it.  He  shall  not  be  heard  to  say,  to  the  injury  of  an 
innocent    holder,   any  thing    that  would    contradict  the 
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necessary  inference  from  his  endorsement,  that  the  paper 
is  genuine,  worthy  of  all  credit.  This  rule  is,  however, 
limited  to  cases  where  the  paper  is  negotiable,  and  has 
been  transferred  before  due  to  one  innocent  of  any  ob- 
jection which  should  dishonor  it.  If  past  due  it  stands 
dishonored  already,  and  the  reason  does  not  apply. 

With  this  limitation  and  exception,  an  endorser  is  a 
competent  witness  in  a  suit  by  the  holder,  against  another 
endorser,  or  against  the  drawer  or  maker  for  either  party, 
unless  he  is,  on  some  other  account,  disqualified.  He  is, 
of  course,  subject  to  the  same  objection  as  any  other 
witness,  on  other  general  groimds.  K  he  be  interested  in 
the  event  of  that  suit,  he  is  incompetent.  But,  in  gen- 
eral, the  interest  will  be  found  equal,  on  both  sides ;  and 
in  cases  where  the  interest  of  a  witness  is  equally  bal- 
anced, he  is  admissible  for  either  party ;  1  Greenl.,  §§  399, 
420.  It  is  not  enough  that  the  endorser,  by  defeating 
the  action  then  pending,  may  probably  save  himself  finom 
an  action ;  this  only  goes  to  his  credit ;  /ft.,  §  400.  This 
author,  in  the  same  section,  lays  the  law  down  broadly 
to  be,  that  '4n  an  action  by  the  endorsee  against  the 
drawer  or  acceptor,  the  endorser  is,  in  general,  a  compe- 
tent witness  for  either  party."  This  court,  in  the  case  of 
Bailey  <Sk  Cochra/n  vs.  Cooper^  et  als.,  5  Humph.,  recog- 
nize, in  general  terms,  the  same  rule. 

In  the  case  before  us,  the  witness.  Hurley,  would  be 
liable  to  the  plaintiff  on  his  endorsement,  if  he  had  been 
legally  notified  of  demand  and  refusal,  which  might  prob- 
ably have  subjected  him  to  a  suit,  in  case  of  fiEulure  of 
that  suit  against  the  maker ;  but  then,  on  the  other  hand, 
if  the  plaintiff  succeeded,  and  the  defendant  had  the 
money  to  pay,  the  witness  would  be  liable  to  him  for  the 
amount  recovered  on  account  of  the  failure  or  fraud  in 
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the  original  consideration.  So,  here  waa  a  case  of  bal- 
anced interest;  and  consequently,  there  is  no  ground  of 
objection  on  that  score.  By  reason  and  authority,  then, 
we  are  brought  to  the  conclusion  that  an  endorser  is  a 
competent  witness  for  either  party,  with  the  exceptions 
before  stated. 

2.  The  plaintiff  had  taken  the  deposition  of  M.  B. 
Peterson,  to  whom  he  propounded  this  interrogatory: 
*'Did  you  ever  present  said  note  to  defendant,  or  tell 
him  you  had  it;  and  if  so,  what  did  he  say;  and  when 
did  you  present  said  note  to  Mr.  Anderson  for  payment? " 
The  witness  answered  it,  stating  the  fstct  that  he  had 
called  upon  defendant  with  the  note,  to  which  he  made 
no  objection,  and  promised  to  pay  it  as  soon  as  he  ob- 
tained returns  from  the  sale  of  some  cotton.  But  the 
witness  went  on  to  say,  that  some  time  afterwards  he 
met  with  the  defendant,  who  introduced  the  subject  him- 
self, and  said  he  would  not  pay  the  note;  that  he  had 
been  to  see  the  land,  and  it  was  entirely  valueless,  and 
a  fraud  had  been  practiced  upon  him  in  the  sale  by 
Hurley. 

This  last  part  of  the  deposition  was  proposed  by  the 
plaintiff  to  be  stricken  out  as  inadmissible  evidence,  and 
not  responsive  to  his  question.  This  the  court  refiised  to 
do,  and  required  the  whole  deposition  to  be  read  to  the 
jury  as  evidence. 

This  question  came  before  us  at  the  last  term  at  Nash- 
ville, and  we  decided,  upon  full  consideration,  that  it  was 
competent  for  a  party  who  had  taken  a  deposition,  into 
which  illegal  or  incompetent  matter  had  been  voluntarily 
introduced  by  the  witness,  to  strike  it  out,  on  motion,. 
and  exclude  it  from  the  jury. 
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The  statements  of  a  party  would  be  admissible  evi- 
dence for  him,  if  drawn  out  by  the  opposite  party;  but 
not  so,  if  thrust  into  the  answer  of  a  question  to  which 
they  are  not  responsive.  Here,  the  question  called  for 
what  was  said  by  the  defendant,  on  the  presentation  and 
demand  of  the  note,  and  not  at  any  other  time.  All  he 
said  at  that  time,  would  be  evidence  for,  as  well  as 
against  him;  but  the  answer  could  go  no  further  than 
the  question,  in  legalizing  matter,  which  would  be  inad- 
missible, imless  it  were  called  for  by  the  party,  or  was 
fairly  embraced  in  his  interrogatory.  The  court,  there- 
fore, erred  in  not  sustaining  the  motion  to  strike  out  this 
part  of  the  deposition,  and  compelling  the  plaintiff  to 
read  it  to  the  jury. 

For   these   errors,  the  verdict  will  be  set  aside,  and  a 
new  trial  granted. 
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Criminal  Law.  Jurors.  Competency.  The  mere  fiict  that  a  person  haB  an 
opinion ;  has  "  made  up  his  mind ;''  as  to  the  guilt  or  innocence  of  the  pris- 
oner, does  not  render  him  incompetent  as  a  juror ;  as  it  is  not  the  existence 
of  the  opinion,  either  way,  which  constitutes  the  disqualification,  bat  the 
grounds  upon  which  it  is  formed.  Hence,  upon  a  trial  of  two  slaves  who 
were  charged  with  the  murder  of  their  master,  persons  were  held  to  be  com- 
petent jurors,  one  of  whom,  upon  the  trial  of  his  competency  by  the  court, 
stated  that  **  he  had  heard  that  Peck's  negroes  had  killed  him ;  that  he  be- 
lieyed  it,  and  does  now ;  and  could  not  do  otherwise,  as  he  had  the  evidence 
of  the  country.  And  on  ^e  &ct8  aforesaid,  he  had  formed  an  opinion  which 
he  now  entertains.  That  it  was  upon  rumor  he  formed  this  opinion.  That  he 
has  a  bias  upon  his  mind,  and  has  had  it  ever  since,  from  these  circumstances ;  *' 
and  the  other  of  whom  stated  that  "  he  had  formed  an  opinion  upon  mere  ru- 
mor ;  that  the  rumor  was  the  common  chat  of  the  neighborhood  that  Peck's 
negroes  had  killed  him ;  that  he  believed  the  rumor  then  and  now ;  and  upon 
It  formed  his  opinion  which  he  now  entertains." 

EviDBNOS.  Examination  of  prisoners  by  a  committing  magietrate.  If  a  prisoner 
be  cautioned  by  the  committing  magistrate  that  whatever  he  may  say,  upon 
his  examination  by  the  magistrate,  may  be  used  against  him,  and  that  he  is  not 
bound  to  criminate  himself,  but  that  it  is  his  privilege  to  submit  to  an  examina* 
tion  or  not,  at  his  option ;  then  the  confessions  made  by  the  prisoner,  which 
are  reduced  to  writing  by  the  magistrate,  may  be  read  as  evidence  against  the 
prisoner  upon  his  trial ;  subject  to  be  impeached,  however,  as  is  other  testi- 
mony. 

The  prisoners,  two  slaves,  were  indicted  and  convicted 
of  the  murder  of  their  master,  at  the  February  Term, 
1853,  of  the  circuit  court  of  Weakley  county,  FrrzoESALD, 
Judge,  presiding.  From  the  sentence  of  death  pronounced 
upon  them,  they  appealed  in  error. 

I.  R.  Hawkins  and  B.  F.  Lamb,  for  the  prisoners. 

ETHEsrooE,  Morrill  anxl  Attorney  General,  for  the  State." 

Caruthers,  J.,  delivered  the  opinion  of  the  court. 

At  the  February  term,  1852,  of  the  circuit  court  of 
Weakley  county,  Alfred  and  Anthony  were  indicted  for 
the  mirder  of  their  master,  John  Peck.    The  case  was 
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continued  by  defendants,  at  February  and  June  terms, 
and  in  October  there  was  no  court.  They  were  tried 
and  convicted  at  February  term,  1863;  motion  for  a 
new  trial  was  made  and  overruled,  and  appeal  in  error 
to  this  court. 

The  errors  relied  upon  for  a  reversal,  are  said  to 
exist  in  the  judgments  of  the  court,  as  to  the  compe- 
tency of  jurymen,  and  the  admissibility  of  evidence  on 
the  trial.  The  sufficiency  of  the  evidence  to  sustain  the 
verdict,  if  legal,  and  the  correctness  of  the  charge  of 
the  court,   are  not  controverted. 

First,  as  to  the  jurymen.  Thirteen  cases  are  presented 
in  the  record,  the  last  one,  after  the  defendants  had  ex- 
hausted their  seventy  peremptory  challanges,  all  of  which, 
it  is  contended,  were  incompetent,  according  to  the  tests 
heretofore  prescribed  by  this  court,  in  various  cases,  and 
particularly  in  MoseS  vs.  The  State^  10  Humph.,  456-460 ; 
and  in  11  Humph.,  Moses  vs.  The  State^  232.  These 
being  the  most  recent  cases  in  which  all  the  former 
decisions  are  reviewed,  and  the  rules  laid  down  well 
considered,  the  ruling  of  the  court  below,  in  this  case, 
must  be  tested  by  them. 

By  these  decisions,  we  consider  it  to  be  weU  settled, 
that  the  mere  fact  that  a  person  has  an  opinion;  '^has 
made  up  his  mind ;"  as  to  the  guilt,  or  innocence  of  the 
prisoner,  does  not  render  him  an  incompetent  juryman. 
The  rule  is,  that  it  does  disqualify  him : 

First:  Where  it  is  formed  upon  his  own  knowledge 
of  the  facts,  or  a  statement  of  them  by  the  witnesses, 
or  others  professing  to  know  the  circumstances. 

Secondly:  Where  the  opinion  is  entertained,  but  from 
the  examination,  it  is  left  doubtful  whether  it  is  formed 
as  above  stated,  or  not. 
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But  if  formed  from  rvmor^  or  report^  it  does  not  dis- 
qualify him. 

In  the  first  case,  it  is  considered,  as  stated  by  the 
court  in  the  case  in  10  Humph.,  458,  that  this  opinion 
is  formed  upon  a  rational  ground  of  belief;  but  in  the 
last,  it  can  only  be  regarded  as  a  vague  impression, 
having  no  reasonable  foundation  to  rest   upon. 

The  reason  for  the  distinction,  is  thus  given  by  the 
court  in  that  case:  "In  the  former  case,  the  juror  will 
not  be  admitted,  because  the  law  supposes  that  his 
judgment  may  be  improperly  influenced,  perhaps  uncon- 
sciously, by  the  opinion  which  pre-occupies  his  mind, 
and  that  he  is  incapable  of  weighing  the  evidence  with 
that  perfect  fairness  and  impartiality,  which  might  reason- 
ably be  expected  from  one  who  enters  the  jury  box, 
with  no  preconceived,  fixed  opinion.  But  in  the  latter 
case,  there  is  no  previous,  fixed  opinion,  requiring  the 
force  of  countervailing  evidence  to  displace;  and  there 
is  no  suflScient  reason  to  distrust  the  capability  of  the 
juror  to  do  impartial  justice  to  the  accused." 

So,  it  will  be  seen,  that  it  is  well  settled,  both  by 
reason,  and  the  positive  rules  laid  down,  that  it  is  not 
the  existence  of  an  opinion,  either  way,  which  consti- 
tutes the  disqualification,  but  the  grounds  upon  which 
it  is  formed ;  or,  it  might  be  speaking  more  correctly  to 
say,  that  the  law  does  not  regard  it  as  an  opinion  at 
all,  unless  it  is  based  upon  a  knowledge,  or  reliable 
information  of  the  facts.  ^ 

Now,  upon  this  part  of  the  case,  it  only  remains  to 
be  examined,  whether,  under  these  rules,  the  circuit 
judge  erred  in  deciding  that  the  jurors  in  the  present 
case,  in  view  of  the  facts  set  forth  in  the  bill  of  excep- 
tions, were  competent,  and  should  be  put  to  the  prisoners. 
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tt  is  unnecessary  to  notice  each  of  tlie  thirteen  cases, 
as  they  are  all  very  nearly  alike,  being  opinions  formed 
from  rumor  with  but  little  variety  of  statement.  A  few 
of  the  cases,  two  only,  will  be  copied  from  the  record. 

"N.  Pate  stated  that  he  had  heard  that  Peck's  negroes 
had  killed  him,  that  he  believed  it,  and  does  now,  and 
could  not  do  otherwise,  as  he  had  the  evidence  of  the 
country.  And  on  the  facts  aforesaid  he  had  formed  an 
opinion,  which  he  now  entertains.  That  it  was  upon 
rumor  he  formed  this  opinion;  that  he  has  a  bias  upon 
his  mind,  and  has  had  it  ever  since,  from  these  cir- 
cumstances." 

"G.  W.  Simpson,  that  he  had  formed  an  opinion 
upon  mere  rumor;  that  the  rumor  was  the  common  chat 
of  the  neighborhood,  that  Peck's  negroes  had  killed  him ; 
that  he  believed  the  rumor  then  and  now,  and  upon  it 
formed  his  opinion,  which  he  now  entertains." 

These  are  considered  the  strongest  cases.  If  they  were 
competent,  all  the  others  were  clearly  so.  And  we  are 
of  opinion  that  they  were  competent,  and  qualified 
jurors,  according  to  the  legal  tests  established  by  the 
decisions  of  this  court  in  former  cases,  and  set  forth 
above  in  this  opinion. 

Pate  had  formed  an  opinion,  then  entertained  it,  and 
had  "  a  bias  upon  his  mind."  But  he  expressly  states  that 
this  opinion  and  bias,  were  produced  by,  and  rested 
entirely  upon  "rumor,"  upon  "the  evidence  of  the 
country."  That  is,  it,  was  the  general  belief  of  tlie 
people  that  Peck's  negroes  killed  him,  and  on  that 
account  he  believed  it.  Is  not  this  the  most  vague  and 
unsubstantial  ground  upon  which  an  opinion  could  be 
based?  Can  it  be  for  a  moment  supposed  that  it  coul«l 
have  the  weight  of    a    feather  upon  the  mind  of  any 
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rational  man,  duly  sworn  to  perform  a  solemn  duty, 
involving  the  life  of  a  fellow  creature?  He  had  heard 
no  facts  and  circumstances,  from  "witnesses  or  any 
other  person  professing  to  know  them,"  but  he  grounded 
his  opinion  upon  rumor,  and  the  generaj  talk  of  the 
country. 

In  the  case  of  Moses,  10  Humph.,  in  which  the  court 
go  a  step  beyond  any  previous  case,  and  establish  a  new 
rule,  or  rather  a  qualification  of  the  old  one,  to-wit :  that 
if  it  be  doubtful,  from  the  examination,  whether  the 
opinion  is  formed  on  rumor  or  not,  the  juror  should  be 
rejected;  the  juror  was  asked  by  the  court  "if  his  in- 
formation was  from  any  of  the  witnesses,  or  persons  who 
knew  the  facts ; "  and  he  said  he  "  did  not  know,  or  even 
know  the  witnesses  in  the  cause."  Although  he  had  first 
said  he  had  from  rumor  formed  his  opinion,  yet,  when 
he  came  to  be  further  examined,  he  said  he  did  not 
know,  but  left  it  to  be  inferred  that  he  might  have  heard 
the  witnesses.  So,  it  was  upon  this  uncertainty  as  to  the 
grounds  of  his  opinion  that  he  was  declared  incompetent. 
But  here,  there  is  no  uncertainty.  The  juror  express- 
ly declares  that  "it  was  from  rumor  he  formed  this 
opinion."  He  says,  in  effect,  he  could  not  do  oth- 
erwise than  believe  that  Peck's  negroes  killed  him,  be- 
cause such  was  the  general  belief  of  the  country.  Not 
that  he  had  heard  any  of  the  circumstances,  or  what  evi- 
dence existed,  or  whether  any,  but  that  it  was  so  rumored 
and  reported  in  that  neighborhood,  and  therefore,  he  be- 
lieved it  ^ 

An  opinion  thus  formed,  we  can  only  regard  as  a  mere 
hypothetical  opinion,  or  vague  impression,  having  no  rea- 
sonable foundation  to  sustain  it,  and  not  at  all  calculated 

to  prevent  a  free  investigation  of  truth,  and  the  render- 
38 
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ing  of  an  impartial  verdict  according  to  the  evidence  and 
the  law. 

To  the  other  juryman,  there  can  be  no  objection,  unless 
it  be  that  the  opinion  formed  from  rumor  "he  now  en- 
tertains." We  do  not  believe  that  the  fact  that  the 
opinion  is  still  entertained,  makes  any  difference.  ITiat 
is  not  incoiporated  as  an  element  in  the  rule.  It  is  im- 
material whether  the  opinion  has  been  changed,  or  still 
remains,  provided  it  is  formed  on  mere  rumor.  It  is  not 
regarded  by  the  law  as  an  opinion,  but  a  mere  impres- 
sion which  will  present  no  obstruction  to  the  force  of 
evidence  and  power  of  truth. 

We  think  that  this  court  has  heretofore  gone  fkr  enough 
for  all  the   purposes   of  justice,   in   granting   new  trials, 
upon  objections  of  this   kind,  to   the   action   of  circuit 
judges,  and  we  are  not  disposed  to  make  the  tests  more 
stringent.    Yet,  we  do  not  disapprove,  or  intend  to  depart 
from  the  rules   which  have  been  settled  in  former  cases, 
as  we  understand  and  now  explain  them.     The  constitu- 
tional right  of  every  citizen,   to  have   "a  speedy  public 
trial  by  an  impartial  jury,"  should  be  carefully  guarded, 
and  firmly  sustained  by  the  courts.    It  must  not  be  in- 
fringed, on  any  account.    The  most  perplexing  diffienlties 
have  arisen  on  this  subject,  in  the  empannelling  of  juries. 
It  is  often  exceedingly  diflScult  to  apply  any  rule  which 
will  enable  the  judge  to  clearly  draw  the  line,  between 
an  opinion   which   will  leave   the    juryman  partial  and 
biased,  inclined  to  one  side,    and  that  which  i&  so  insub- 
stantial as   to  leave   him    "impartial,"    and  capable  of 
weighing  the  evidence  in  even  scales,  and  fonning  a  fair 
and  impartial  judgment.     To  free  the  subject,  as  far  as 
possible,    of    its    inherent   difficulties,    the   rules   before 
stated,  have  been  established  upon  great  consideration,  in 
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former  cases,  and  we  now  do  nothing  more  than  to  test 
the  cases  before  us,  by  them.  Rules  more  relaxed,  would 
render  it  almost  impracticable  to  get  a  jury  in  any 
county  where  a  great  and  notable  crime,  like  the  one 
now  charged,  had  been  perpetrated.  In  such  cases,  it 
cannot  be  expected  that  the  tongue  of  rumor  will  be 
still,  or  that  the  public  mind  will  remain  quiet.  Expe- 
rience and  observation  prove,  that,  in  all  such  cases, 
the  stories  which  float  over  the  agitated  sea  of  the  pub- 
lic mind,  are  as  numerous  as  they  are  unreliable;  and 
it  cannot  be  presumed  that  any  "good  and  lawful  citi- 
zen" will  permit  an  opinion  formed  upon  such  stories 
and  rumors,  to  influence  his  judgment  in  the  jury-box, 
sitting  upon  the  life  or  liberty  of  a  fellow-being,  un- 
der an  oath  to  decide  upon  the  law  and  evidence,  as 
they  shall  be  delivered  to  him,  by  the  court  and  wit- 
nesses. The  rule  itself,  which  excludes  for  a  formed 
opinion,  is  founded  upon  the  frailty  and  imperfection  of 
human  nature.  It  is  grounded  on  the  apprehension,  that 
the  belief  which  exists  in  the  mind,  will  disincline  the 
juror  to  yield  to  the  weight  of  any  evidence  tending 
to  produce  an  opposite  belief.  This  bias,  it  is  supposed, 
may  result,  either  from  natural  infirmity,  or  the  law 
of  mind,  which  would  be  innocent  and  faultless;  or  it 
may  proceed  from  pride  of  opinion,  or  prejudice,  v/hich 
would  be  highly  reprehensible.  But  all  these  conside- 
rations have  had  their  due  weight  in  the  establishment 
of  the  rule,  and  its  limitations.  With  these,  as  they 
stand,  and  are  stated  above,  we  are  content,  but  not 
inclined  to  go  any  further  in  staying  the  sword  of  jus- 
tice, after  trial  and  conviction,  on  objections  of  this  char- 
acter ;  the  effect  of  which,  if  carried  further,  would  be 
in  a  majority  of  cases,  to  favor  the  escape  of  the  guilty, 
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or  to  protract  and  increase  the  burthen  of  criminal  pro- 
ceedings, rather  than  promote  the  ends  of  jostice,  or 
the  protection  of  the  innocent. 

The  second  question  raised,  is  upon  the  admissibility 
of  evidence,  as  to  the  confessions  of   the  defendants. 

It  is  not  controverted  by  the  Attorney  General  that 
the  confessions  made  previous  to  the  investigation  before 
the  committing  court,  were  attended  by  such  circum- 
stances, as  to  render  them  incompetent.  So  ruled  the 
court  below,  and  the  only  objection  is,  that  they  were 
permitted  to  go  to  the  jury.  We  cannot  sustain  this 
objection.  The  court  expressly  stated  to  the  jury  that 
the  evidence  was  illegal  and  must  not  be  regarded  by 
them.  But  confessions  of  the  defendants  were  taken 
down  by  the  committing  magistrate,  on  their  examina- 
tion before  him,  and  this  was  admitted  as  evidence  to 
the  jury  against  the  objection  of  defendants'  counaeL 
Was  tliis  legal  evidence? 

By  the  act  of  1715,  ch.  16,  §  1 ;  Car.  &  Nich.,  426, 
it  is  made  the  duty  of  the  magistrate  to  ^^  record  the 
examination  of  the  party"  who  is  brought  before  him 
on  any  criminal  charge,  as  well  as  ^'the  full  matter 
given  in  evidence  both  against  and  for  him,  with  all 
concurring  circumstances.  *  *  which  examina- 
tion so  taken  shall  be  returned  to  the  office  of  the 
court  wherein  the  matter  is  to  be  tried  under  the 
penalty,"  &c.  For  what  purpose  is  this  required  to  be 
done?  It  cannot  be  used  as  evidence  for  him,  unless 
it  is  made  so  by  the  State,  as  we  decided  at  last 
term  at  Nashville,  in  the  case  of  Ndson  vs.  Tht  SUsUj 
because  he  cannot  be  allowed  to  make  evidence  for 
himself.  But  if  he  be  cautioned  by  the  magistrate  that 
whatever  he    may  say  may  be    used  against  him,* and 
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that  he  is  not  bound  to  criminate  himself,  but  that  it 
is  his  privilege  to  submit  to  an  examination  or  not,  at 
his  option,  there  certainly  can  be  no  good  reason  why 
any  statements  or  confessions  he  may  make  under  such 
circumstances  should  not  be  good  evidence  against  him. 
It  would  seem  absurd  to  allow  admissions  and  confes- 
sions freely  made,  to  be  proved  by  witnesses  who  heard 
them,  and  exclude  those  made  in  like  manner  and 
written  down  at  the  time  by  a  sworn  officer  of  the 
law.  A  confession  made  before  the  magistrate,  as  well 
as  any  where  else,  under  the  flattery  of  hope  or  the 
torture  of  fear,  tmder  the  influence  of  promised  favor 
or  dreaded  injury  and  harm,  come  in  too  questionable 
a  shape  to  be  entitled  to  any  credit,  and  are  conse- 
quently improper  evidence.  This  examination  of  one 
accused  of  crime  is  considered  as  a  privilege  in  his 
favor.  It  is  offered  by  the  law  to  enable  him,  if  inno- 
cent, to  clear  himself  of  suspicion.  This  he  may  some- 
times be  able  to  do  by  the  developement  of  circum- 
stances which  will  dispel  the  clouds  which  seem  to  hang 
over  him,  and  thus  secure  his  discharge.  He  may  dis- 
close his  defense,  remain  silent,  or  if  his  guilt  bears 
heavily  upon  his  conscience,  make  a  full  confession  of 
his  crime.  There  is  no  coercion;  it  is  free  and  volun- 
tary, and  under  a  full  knowledge  of  his  rights,  if  the 
magistrate  does  his  duty,  as  was  done*  in  this  case. 

The  statutes  of  1  and  2,  Phil,  and  Mary,  ch.  13,  § 
4;  and  the  2  and  3,  of  the  same,  ch.  10,  are  very  sim- 
ilar to  our  act  of  1715,  on  the  same  subject.  The  practice 
of  the  English  courts,  under  those  acts,  as  set  forth  in 
1  Chitty's  Crimi.  Law,  75  to  88,  sustain  the  positions 
we  now  lay  down,  as  the  law  of  this  State. 
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If  the  confession  is  written  down  hy  the  magistrate, 
that  is  the  proper  evidence,  and  the  particulars  of  such 
examination,  it  seems,  cannot  be  given  in  evidence,  viva 
voce,  but  this  can  only  be  done  where  it  is  proved  that 
it  was  not  committed  to  writing ;  1  Chitty's  Crim.  Law., 
87.  This,  of  course,  is  impeachable,  like  any  other  evi- 
dence, by  the  defendant. 

In  the  case  before  us,  we  think  the  confessions  were 
freely  and  voluntarily  made,  under  proper  cautions  from 
the  examining  justice,  and  written  down  in  due  form. 
They  were  properly  admitted  as  evidence  to  the  jury, 
and  were  amply  sufficient  to  establish  the  guilt  of  the 
prisoners,  beyond  all  doubt.  There  is  no  conflicting 
evidence ;  nothing  to  impair  their  force,  or  to  excite 
the  least  suspicion  of  their  truth. 

There  being,  then,  no  error  in  the  proceedings,  and 
judgment  of  the  court  below,  we  affirm  them. 

MoKiNNBT,  J.,  dissented. 
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DiTORCi.  Aci  of  1885,  ch,  26,  §  1.  To  authorize  a  dirorea  for  the  caoae  sta- 
ted ia  the  Act  of  1885,  eh.  26,  §  1,  it  mast  be  averred  in  the  peUtion  and 
Terified  by  proof,  that  the  desertion  or  absence  of  the  party,  against  whom 
tboeomplamt  is  made,  is  wilful  and  malieiotiSi  and  without  reasonable  cause - 
The  malice  intended  by  the  statute,  is  not  malice  in  la»^  but  malice  in  faet ; 
that  is,  an  enmity  of  heart,  or  unprovoked  malignity  toward  the  person  de- 
serted, and  there  being  no  other  cause,  this  state  of  mind  prompts  the  deser- 
tion or  absence. 

This  was  a  petition  filed  in  the  circuit  court  of  Carroll 
county,  by  John  Stewart,  against  his  wife,  Mary  Stewart. 
The  petition,  upon  the  proof,  and  for  the  reason  stated  in 
the  opinion,  was  dismissed,  Fptzgebald,  Judge,  presiding, 
at  the  December  Term,  1852;  whereupon,  the  petitioner 
appealed. 

A.  Hawkins,  for  tlie  petitioner. 

ToTTEET,  J.,  delivered  the  opinion  of  the  court. 

Petition  for  divorce.  The  petition  states  that  the  par- 
ties were  married  in  1849,  and  continued  together  until 
April,  1850,  when  the  defendant,  ^^  V)itJhOut  amy  Jtut  ar 
prdbiMe  ccwue^^  abandoned  the  home  of  defendant;  has 
continued  since  to  absent  herself  from  his  bed  and  board, 
and  refused  to  return  and  live  with  him,  for  reasons 
wholly  unknown  to  the  plaintiff.  The  petition  was  heai^ 
upon  an  order  pro  confesso  and  proof.  Two  witnesses 
prove  that  defendant  abandoned  the  house  of  the  plain- 
tiff more  than  two  years  before  the  petition  was  filed, 
but  remained  and  resided  in  his  vicinity ;  that  they  were 
acquainted  with  the  parties  before  the  separation;  were 
often  at  their  house,  and  did  not  know   or  hear  of  anv 
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unkind  treatment  by  the  husband  to  the  wife.  His  honor, 
the  circuit  judge,  dismissed  the  petition,  and  the  plain- 
tiff appeals  to  this  court. 

1.  By  the  Act  of  1836,  ch.  26,  §  1,  a  cause  of  divorce 
a  vinculo^  is,  the  "  wilful  and  malicious  desertion  or  ab- 
sence by  the  husband  or  wife,  without  a  reasonable  cause, 
for  the  space  of  two  years." 

It  is  insisted  that  the  present  case  comes  within  this 
provision.  We  do  not  think  that  it  does,  either  in  it? 
a/oermenta  or  proof.  The  cause  for  divorce  must  bo  well 
averred  in  the  petition.  We  do  not  say  in  the  very 
words  of  the  statute,  but  in  words  fully  equal  and  defi- 
nite in  their  meaning.  If  this  be  not  done,  the  proof 
becomes  irrelevant  and  useless,  and  no  decree  for  divorce 
can  be  made. 

The  cause  declared  by  the  statute  is,  a  wilful  and  ma- 
licious desertion,  or  a  wilful  and  malicious  absence;  and 
it  is  added,  without  reasonable  cause.  The  language  i« 
strong  and  definite,  and  states  a  precise  case  intended  to 
be  made  a  cause  for  divorce.  It  implies  a  wilful  and 
obstinate  d^ertion,  not  only  without  any  reasonable  cause, 
but  for  cattee  of  Tualice.  Tlie  word  malice^  in  this  con- 
nection, is  not  used  to  signify  a  wicked  and  perverse  dis- 
position in  a  general  sense,  but  the  actual  state  and 
disposition  of  mind  at  the  time  of  the  desertion  and  con- 
tinued absence.  Or,  in  legal  phrase,  it  signifies  not  mal- 
ice m  la^y  but  malice  in  fact;  2  Stark  Ev.,  906. 

Now,  in  this  sense,  the  malice  implies  enmity  of  heart, 
or  unprovoked  malignity  toward  the  person  deserted ;  and 
there  being  no  other  cause,  this  state  of  mind  is  the 
cause  of  the  act  done.  The  law  intends  that  in  each 
case,  of  causeless  and  irreconcilable  hatred,  a  re-union  of 
the  parties  is  neither  possible  nor  desirable;  and  that  it 
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IB  but  just,  that  the  injured  party  be  released  from  the 
Qiihappy  connexion. 

Now,  in  the  present  case,  the  averment  is,  that  the  de- 
sertion was  "without  any  just  or  probable  cause;"  that 
is,  it  states  negatively,  that  there  was  no  cause  for  the 
desertion.  But  we  have  seen  that  that  is  not  a  ground 
for  divorce ;  for,  it  must  also  appear,  and  of  coui'se,  must 
be  averred,  that  the  desertion  or  absence  was  for  cause 
of  malice.  This  must  be  the  motive  which  induced  the 
desertion,  and  it  is  to  be  inferred,  from  all  the  facts  and 
circumstances  in  the  case. 

2.  But  if  the  petition  were  perfect,  and  stated  a  suffi- 
cient cause  for  divorce,  we  do  not  think  that  any  such 
cause  appears  in  the  proof.  It  is  evident  that  it  is  im- 
perfect, and  does  not  exhibit  the  whole  case.  The  facts 
and  circumstances  which  attended  the  separation,  and  fol- 
lowed it,  are  not  stated  or  alluded  to.  It  merely  appears, 
that  the  separation  occurred,  and  that  it  continued  for 
more  than  two  years.  It  is  true,  the  witnesses  say  they 
were  not  aware  of  any  unkindness  or  mal-treatment  on 
the  part  of  the  husband  toward  the  wife;  but  this  is 
merely  a  negative  statement,  from  which  no  material  in- 
ference can  be  drawn. 

It  is  said  in  the  petition  that  she  refused  to  return ; 
but  it  does  not  appear  that  he  desired  her  to  return,  or 
in  any  manner  endeavored  to  procure  a  reconciliation 
and  re-union.  From  anything  that  appears,  he  may  him- 
self be  at  fault.  If  the  separation  occurred  from  some 
temporary  cause  or  disagreement,  which  may  be  removed 
or  reconciled  by  a  proper  exertion,  and  it  does  not  ap- 
pear but  that  such  may  be  the  present  case,  it  is  clear 
tliat  that  is  no  ground  of  divorce ;  for  it  is  a  duty  which 
the  parties  owe  to  themselves,  their  children  and  society, 
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to  be  reconciled,  and  to  live  together.     The   public  can- 
not  consent   to   their   separation,   except  for   the    grave 
cause  stated  in  a  former  part  of  this   opinion;   and  that 
must  be  made  fully  to  appear  in  the  proof. 
Let  the  judgment  be  affirmed. 


HuBST  t;^.  Means. 

Salk  or  LA.ND.  Vendor  refuHnff  to  make  HUe.  Action,  If  the  vendee  of  land, 
to  whom  the  vendor  agrees  in  writing  to  sell  and  eonvej,  enter  into  and  re- 
tain the  posseasion  of  the  land  until  the  time  of  bringing  bis  action,  he  eanoot, 
upon  the  refasal  of  the  vendor  to  make  title,  maintain  an  acUon  for  money  had 
and  received,  against  the  vendor  for  so  much  of  the  purchase  money  as  he 
has  paid  to  him  under  the  agreement.  Such  action  can  only  be  inaintaiiwid 
when  the  agreement  is  void,  or  the  vendee  takcB  no  benefit  under  it. 

This  was  an  action  of  debt,  commenced  in  the  com- 
mon law  and  chancery  court  of  the  city  of  Memphis. 
At  the  March  Term,  1852,  Habius,  Judge,  presiding, 
there  was  judgment  for  the  defendant,  and  the  plaistiff 
appealed  in  error. 

£.  M.  Yebgeb,  for  plaintiff  in  error,  argued :  A  party 
who  contracts  to  sell  land,  should  have  the  legal  tide, 
or  the  means  of  enforcing  it.  If  he  has  not,  the  vendee 
has  a  right  to  disaffirm  the  contract;  and  if  he  has 
paid  any  part  of  the  purchase  money,  he  can  receive 
it  back  in  an  action  for  money  had  and  received; 
Pipkin  vs.  James,  1  Humph.,  325;  Clarke  vs.  Zodsej  11 
Humph.,  300. 
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And  in  case  he  elect  to  disaffinn  it,  he  need  not 
perform,  or  tender  performance  on  his  part;  Clarke 
vs.  Locke^  11  Humph.,   300. 

So,  when  the  vendee  has  paid  any  part  of  the  pur- 
chase money,  and  the  seller  does  not  complete  his  agree- 
ment, and  the  contract  is  totally  unexecuted,  the  vendee 
may  disaffirm  it  ah  initio^  and  bring  an  action  for  money 
received  to  his  use ;  Sugden  on  Vendors,  234 ;  1  Cain's 
Eep.,  47;    5  Johns.,  85. 

I  am  strongly  inclined  to  the  opinion,  that  the  vendor 
must  have  the  right  to  enforce  the  legal  title,  at  the 
time  he  contracts  to  sell.  It  will  not  do  that  he  has 
a  title  bond  to  convey  to  him,  upon  the  payment,  by 
him,  of  the  purchase  money,  no  part  of  which  has  been 
paid.  Under  guch  circumstances,  he  has  not  the  means 
of  enforcing  the  legal  title.  It  is  a  mere  attempt  at 
speculation  upon  otlier  person's  property,  in  which  he 
has  no  right  or  interest ;  the  doing  of  which  is  strongly 
reprobated  in  the  case  of  Piphin  vs.  James^  1  Humph., 
325.  And  in  6  Barn.  &  Cress.,  31,  where  a  person  who 
had  contracted  for  the  purchase  of  an  estate,  but  had 
not  obtained  a  conveyance  of  it,  sold  it  with  a  stipula- 
tion to  make  a  good  title,  which  he  was  unable  to  do, 
as  his  vendor  refused  to  convey,  Lord  Tenderdon  said: 
^^He  should  not  have  taken  such  a  step,  without  ascer- 
taining that  he  would  be  in  a  situation  to  make  some 
title;  and  having  entered  into  a  contract  to  sell,  with- 
out the  power  to  confer,  even  the  shadow  of  a  title, 
he  must  be  responsible  for  the  damage  sustained  by  a 
breach  of  his  contract." 

And,  inasmuch  as  the  vendee  has  his  election  to  sue 
for  damages,  for  a  breach  of  the  contract,  thereby  affirm- 
ing it;  or  for  the  recovery  of  the  purchase  money  he 
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lias  paid,  thereby  disaffirming  it,  it  would  be  but  reason- 
able to  hold,  that  in  the  above,  and  in  all  cases,  where 
the  vendor  sells  without  having  a  legal  title,  or  being 
in  a  situation  to  make  some  title,  he  would  be  liable 
in  an  action  for  money  had  and  received,  although  he 
had  made  a  contract  to  purchase.  The  true  doctrine 
undoubtedly  is,  that  he,  the  vendor,  at  the  time  he  con- 
tracts to  sell,  should  have  it  in  his  power  to  compel 
a  conveyance  to  himself,  and  transmit  the  right  to  his 
vendee,  as  would  be  the  case,  where  he  had  paid  the 
purchase  money.  See  Sugden  on  Vendors,  207,  208,  and 
cases  cited. 

SwAYNE  and  SuLLrvAN,  for  defendant  in  error,  argued: 
Plaintiff  has  not  disaffirmed  his  contract  with  Means; 
but,  on  the  contrarj*^,  by  taking  possession  under  the 
contract,  and  by  retaining  the  possession  up  to  thepm- 
ent  timey  he  has  elected  to  affirm  the  contract;  and 
having  done  so,  he  must  sue  on  that  contract;  2  Saun- 
ders' PI.  and  Evidence,  title.  Vendee  vs.  FefiAw,  p.  908, 
and  910;  Chitty  on  Contracts,  741,  742,  743;  1  Chitty's 
PL,  p.  355. 

Where  there  is  a  special  contract  subsisting,  the  plain- 
tiff must  sue  on  it.  In  this  case,  there  is  such  a  contract 
in  full  force.  The  plaintiff  is  in  possession  of  the  land, 
under  the  contract,  and  has,  for  ten  years,  had  such 
possession,  receiving  the  rents  and  profits.  This  is,  itself, 
an  affirmance  of  the  contract ;  5  East,  449 ;  6  Cowen,  p. 
1 ;  Chitty  on  Con.,  188 ;  5  Humph..  562 ;  2  Greenleaf V 
Ev.,  114 ;  4  Blackford,  515. 

An  action  of  mdehtatus  assumpsit  will  lie  to  recover 
back  the  consideration  paid  on  a  void  corUraetj  for  the 
sale  of  real  estate,  but  it  will  not  lie  to  recover  back 


I 


APRIL  TERM,  1863.  597 

[  Uant  v$.  Means.] 

the  consideration  money,  when  there  is  a  special  vmtten 
contract  subsisting.  The  case  of  Piphin  vs.  James^  1 
Humph.,  was  a  parol  contract ;  it  was  void,  and  in  such 
case  the  action  may  be  sustained  without  a  rescission, 
because  there  is  no  contract  to  rescind.  The  case  of 
Owen  vs.  Locke^  in  11  Humph.,,  was  covenant  on  the 
contract;  thereby  affirming  it.  It  was  not  similar  to 
this  case. 

ToTTKN  J.,  delivered  the  opinion  of  the  court. 

The  action  is  debt  for  four  thousand  five  hundred  dol- 
lars, alleged  to  be  money  had  and  received  by  defendant 
for  the  plaintiff's  use.  The  defendant  pleaded  nU  debit. 
There  was  judgment  for  defendant,  and  plaintiff  has  ap- 
pealed in  error  to  this  court. 

The  fSftcts  are  these :  ^^  In  October,  1842,  the  defendant 
sold  to  plaintiff  a  section  of  land  in  Marshall  county, 
Miss.,  for  three  thousand  five  hundred  dollars,  payable 
in  three  instalments.  At  the  same  time,  the  plaintiff 
was  admitted  into  possession  of  the  premises,  under  the 
contract,  and  had  so  continued  ever  since,  by  himself  or 
tenants,  so  far  as  appears  in  the  record.  He  made  con- 
siderable payments  on  his  contract;  the  precise  amount 
iioes  not  appear.  He  offered  to  pay  the  balance  if  de- 
fendant would  make  title  to  the  land.  The  legal  title 
was  not  in  defendant,  but  in  the  trustees  of  a  land 
company,  with  whom  defendant  had  made  an  agreement, 
in  writing,  for  the  purchase  of  said  land.  He  had  not, 
and  has  not  paid  the  purchase  money  to  said  trustees, 
who,  of  course,  refused  to  make  title;  and  so  defendant 
was  not  in  condition  to  make  title  to  the  plaintiff,  when 
it  was  demanded  of  him,  as  before  stated.    The  object  of 
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the  suit  IS,  therefore,  to  recover  from  the  vendor  money 
paid  to  him  on  an  agreement  for  the  sale  of  land,  upon 
the  ground  that  he  has  failed  to  execute  the  agreement 
and  is  unable  to  execute  it,  for  want  of  title  in  him- 
self, or  the  means  of  procuring  it  of  the  person  in  whom 
it  is  vested. 

The  rule  on  this  subject,  is  stated  in  Clarice  vs.  Locke^ 
11  Humph.  R.,  300.  K  the  vendor,  on  a  proper  demand 
made,  refuse,  or  be  unable  to  execute  his  contract,  the 
vendee  may  bring  his  action  thereon  for  the  recovery 
of  damages,  thereby  affirming  the  contract;  or,  at  hi? 
election,  may  disaffirm  the  contract  db  initio^  and  sue 
for  money  had  and  received  to  his  use. 

In  the  present  case,  the  vendee  has  elected  to  disaf- 
firm the  contract,  and  to  sue  for  a  return  of  his  pur- 
chase money.  This,  it  was  competent  for  him  to  do; 
and  the  question  is,  do  the  facts  in  this  case  amount 
to  a  disaffirmance  and  rescission  of  the  contract  ?  We 
are  of  opinion  that  they  do  not. 

It  is  a  valid  contract  in  writing,  and  was  in  part  exe- 
cuted by  the  vendor;  for,  he  placed  the  vendee  in  pos- 
session under  it.  This  possession  has  not  been  restored, 
but  continued  in  the  vendee  at  the  time  this  suit  was 
instituted.  The  vendee  pretends  to  disaffirm  and  rescind 
the  contract,  and  yet  holds  the  possession,  a  benefit, 
under  it.  It  is  in  this  respect,  that  the  contract  is  not 
rescinded;  and  the  action  can  only  be  maintained  upon 
its  absolute  and  total  rescission.  It  would  be  unreason- 
able and  unjust  to  permit  a  purchaser  to  retain  the 
possession  and  use  of  the  thing  purchased,  and  yet  to 
recover  back  the  consideration  as  for  a  defect  of  title. 
The  action  for  money  had  and  received,  is,  in  its 
nature,  equitable ;  and  it  cannot  be  maintained  upon  a 
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principle  so  unequal    and  unjust.      When  a  contract  i» 
properly  rescinded,  the  parties  are  placed  in  statni  quo ; 

5  East,  449;  15  Pet^rsd.  Ab.,  307,  note;  2    Phil.   Ev., 
89;    Weston  vs.  Downs^  Doug.  23;  ElUtt  vs.  Mayna/rd^ 

6  T.  R,  87;   T<yiJoers  vs.  Bm^ett,  1  Term.  R,  133;   6 
Blackford's  R,  22;  2  Saund.  on  PL   &  Ev.,  908. 

Where,  however,  the  contract  is  void  in  itself,  no  act 
of  rescission  is  necessary,  in  order  to  maintain  tlie  action 
for  money  had  and  received  upon  it.  No  right  or  duty 
can  be  predicated  upon  a  void  contract;  it  is  the  same 
as  if  it  had  not  been  made.  Therefore,  if  a  party  enter 
upon  land  and  pay  money  under  a  parol  contract,  for  its 
purchase,  he  may  recover  it  back,  by  action  for  money 
had  and  received  for  his  use,  without  restoring  the  pos- 
session or  doing  other  acts  to  rescind  tlie  contract;  for, 
the  contract  never  had  a  legal  existence,  and,  of  course, 
no  action  could  be  maintained  upon  it ;  Wether  vs.  Con- 
stoMe^  1  B.  &  P.,  306;  Beckerman  vs.  EuyJcandol,  6 
Blackf.  R.,  22;  Piphin  vs.  Jarties^  1    Humph.  R,  335. 

Bnt  here,  the  contract  being  in  writing,  was  valid  as 
between  the  parties,  and  the  possession  was  retained  by 
the  purchaser.  In  such  case,  the  present  form  of  action 
cannot  be  maintained. 

Let  the  judgment  be  affirmed. 
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LmtTiTiON  or  actions.  Landt  reterved  far  the  tueof  tehooU.  ChXUga,  Ad 
of  1819,  eh.  28.  The  proviso  to  §  3,  act  of  1819,  ch.  28, 4^aring  **that  tiui 
act  shall  hare  no  bearing  on  the  lands  reaeired  for  the  use  of  schools,"  doci 
not  prevent  the  bar  of  the  statute  as  to  lands  held  by  colleges,  which  were  sot 
reserved  for  their  benefit,  under  the  act  of  Gongresa,  of  1806,  cedmg  landi  to 
the  State  of  Tennessee,  for  the  iUe  of  colleges,  academies  and  schools. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  Dyer  county,  brought  by  the  lessee  of  the  University 
of  Nashville,  formerly  Cumberland  College.  At  the 
October  Term,  1852,  Head,  Judge,  presiding,  there  was 
judgment  for  the  plaintiff,  and  the  defendant  appealed 
in  error. 

F.  G.  Sampson,  for  plaintiff  in  error,  argued,  that  the 
land  sued  for  in  this  action,  was  not  embraced  within 
the  saving  of  the  proviso  to  section  3  of  the  act  of 
1319,  ch.  28,  for  these  reasons: 

1.  These  lands  are  spoken  of  by  the  term,  "the 
lands ; "  clearly  intending  to  embrace  that  particular  daas 
of  lands  in  the  Hiwassee  district,  which  were,  previous 
to  1819,  reserved  by  the  State,  and  known  as  school 
lands. 

2.  They  are  described  as  lands  "reserved,"  and  e^- 
tainly  not  intended  to  include  those  lands  grcmUd  bj 
the  State.  In  the  one  case,  the  title  is  reserved  in  the 
State;  in  the  other,  it  is  granted  out  from  the  State, 
to  individuals. 

3.  They  are  described  as  lands  "  reserved  for  the  use 
of  sohoolsi^  while  in  our  acts  of  assembly,  and  consti- 
tution, as  well  as  in  common  English,  we  never  use  the 
simple  word,  schools,  to  include  colleges  and  universi- 
ties.     They  are    different  and  distinct  institutions,  and 
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hence,  were  not  intended  to  be  included  in  the  term, 
schools. 

4.  This  saving  was  made  with  a  view  to  a  particular 
description  of  lands,  then  in  being,  and  certainly  could 
not  be  intended,  by  a  "prospective  sweep,"  to  include 
lands  of  a  description,  at  that  time  unknown  to  the  law. 

5.  The  reason  of  this  proviso,  was  in  the  maxim, 
'*nnUtim  tempus  occurit  regi^^  that  the  statute  shoaM 
not  run  against  the  State.  But  when  lands  have  been 
granted  away  to  individuals,  it  is  their  duty  to  guard 
and  protect  them.  They  cease  then,  to  be  the  objects 
of  the  State's  protection ;  and  if  the  grantees  slee^  upon 
their  rights,  until  other  persons,  (believing  they  bad 
abandoned  them,)  are  induced  to  buy  and  improve  the 
lands,  they  come  with  a  bad  grace  to  claim  the  State's 
protection.  See  8  Terger,  405-7 ;  Meigs'  Rep.,  984 ;  % 
Humph.,  406;  acts  of  1819,  K  A  C,  p.  442-4;  11 
Humph.,   317;  1  Swan,  321  and  882. 

S.  WiLLiAns,  for  defendant  in  error. 

Cabuthbbs,  J.,  delivered  the  opinion  of  the  court  . 

This  is  an  action  of  ejectment  for  six  hundred  and 
forty  acres  of  land  in  Dyer  county.  The  plaintiff  be- 
low read  and  relied  upon  a  grant  by  the  State  of  Ten- 
nessee, dated  2d  July,  1824,  to  the  trustees  of  Oumber- 
land  College,  assignees  of  the  University  of  North  Caro- 
lina, and  proved  the  defendants  in  possession. 

The   defendant   relied  upon  the  deeds  of   the   sheriff 

of  Dyer  county,  on  tax  sales,  and  more  than  seven  years 

poasesBion  under  them  by  himself  or  tenants.    The  court 
89 
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charged  that  the  deeds  were  void,  and  that  the  statnte 
of  limitation  did  not  run  against  the  plaintiffs  below. 
The  only  question  it  is  necessary  for  ns  to  decide, 
arises  upon  the  construction  of  the  act  of  limitations  of 
1819.  K  that  applies,  it  would  not  be  material  whether 
the  tax  sales  and  deeds  were  void  or  not ;  because,  if 
the  deeds  ^'purported  to  convey  an  estate  in  fee  sim- 
ple," seven  years'  possession  under  them  would  cure 
them  of  all  unsoundness,  and  make  them  perfect  and 
paramount  to  all  other  titles,  not  within  some  of  the 
savings  of  the  statute. 

But  it  is  insisted  here,  that  Cumberland  College  is 
saved  from  the  operation  of  the  statute.  The  words  at 
the  close  of  the  third  section  Car.  &  Nich.,  444,  which 
are  relied  upon,  are  these:  ^^  And  provided  ahOy  that  this 
act  shall  have  no  bearing  on  the  lands  reserved  for  the 
use  of  schools." 

Now,  if  by  any  fair  construction,  this  saving  can  be 
extended  to  all  lands  held  by  universities,  colleges,  acad- 
emies and  common  schools,  we  think  public  policy  would 
require  it  to  be  done.  As  the  promotion  of  learning  in 
our  country  is  of  the  highest  importance  to  its  prosperity 
and  happiness,  the  protection  of  lands  and  other  meaos 
set  apart  for  that  purpose,  might,  perhaps,  very  properly, 
deserve  more  consideration  than  the  policy  upon  which 
statutes  of  limitation  are  founded.  By  these  laws  the  bet- 
ter  title  is  made  to  yield  to  the  inferior ;  because,  as  a 
general  question  of  interest  to  the  whole,  it  is  thought 
best  to  offer  up,  as  a  sacrifice  to  the  general  good,  to 
the  peace  and  quiet  of  society,  the  individual  rights  of 
the  citizen,  or  at  least  to  withhold  from  him  the  aid  of 
the  courts,  in  asserting  his  rights  after  a  fixed  period 
This,  then,  being  a  mere  question  of  public  policyi  and 
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against  private  right,  it  might  seem  that  the  higher 
policy  of  sustaining  schools  ought  to  prevail.  This,  how- 
ever, is  not  for  us,  but  the  legislature  to  determine. 

But  the  question  before  us  is  one  of  construction  of 
legislative  intention.  Was  it  the  intention  of  the  legis- 
lature of  1819,  to  exempt  from  the  general  operation  of 
the  act,  cases  of  this  description;  or  can  their  language, 
by  any  fair  construction,  be  extended  so  far?  If  so,  we 
would  certainly  be  inclined  to  adopt  it. 

It  is,  however,  well  settled  by  a  long  series  of  deci- 
sions in  this  State,  that  the  savings  of  the  statute  can- 
not be  increased  or  enlarged  by  the  courts.  New  ex- 
t^ptions  must  be  made  by  the  legislature,  as  that  body 
may  deem  it  wise  and  proper. 

The  titles  of  corporations,  whether  they  are  created 
for  schools  or  other  purposes,  are  certainly  subject  to  the 
general  bar  of  the  statute.  There  is  no  saving  for  them. 
The  saving  is  only  in  the  case  of  lands  "  reserved  for  the 
use  of  schools."  Can  it  be  supposed  that  it  was  in  the 
mind  of  the  legislature,  in  1819,  to  embrace  in  that 
Baving,  lands  that  might  be  After  that  time  sold,  or 
donated  by  individuals  or  other  corporations,  to  institu- 
tions of  learning?  The  word  reserved^  must  have  some 
meaning.  The  legislative  history  of  the  country,  up  to 
that  time,  clearly  fixes  the  signification  of  the  phrase. 

By  the  Cession  Act  of  congress  of  1806,  2  Hay.  & 
Cobb,  14,  as  a  condition  of  the  cession,  to  the  State 
of  Tennessee,  of  all  the  vacant  land  north  and  east  of 
a  line  therein  designated,  afterwards  called  the  "con- 
gressional reservation  line,"  required  the  State  to  appro- 
priate one  hundred  thousand  acres  in  one  tract  to  col- 
leges, the  same  quantity  for  the  use  of  academies,  one 
in  each  county,  and    moreover    six   hundred  and  forty 
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acres  in  every  six  miles  square,  where  existing  daims 
will  allow  it,  '^  which  shall  be  appropriated  for  the  nse 
of  schools  for  the  instruction  of  children  forever."  Tht 
college  and  academy  lands^  the  legislature  was  empow- 
ered to  sell  for  not  less  than  two  dollars  per  acre,  and 
vest  the  proceeds  for  the  purposes  intended.  No  suck 
power  was  expressly  given  over  the  "school  lands.'' 
Xow,  these  lands  in  the  various  counties  where  thej 
were  located,  were  always  known  by  the  name  of  school 
lands,  or  lands  reserved  for  the  use  of  schools.  'Shffj 
were  much  neglected  by  the  public  authorities  and  sab* 
ject  to  be  wasted  and  occupied  by  intruders.  Tbim 
was  then  a  definite  idea  in  the  phrase  "reserved  for 
the  use  of  schools."  But  to  give  it  the  largest  signifi- 
cation of  which  it  is  capable,  it  could  only  be  extended 
to  the  college  and  academy,  as  well  as  school  landa^ 
reserved  in  this  act  of  cession,  or  set  apart  and  '^  re- 
served" from  sale  or  appropriation  for  other  purposes, 
by  the  legislature  acting  under,  and  in  pursuance  of 
the  act  of  congress. 

The  warrant  upon  which  the  grant  in  this  case  is 
based,  was  transferred,  with  many  others,  to  the  trostees 
of  Cumberland  College,  by  the  University  of  N<vdi 
Carolina,  in  1822.  To  extend  the  saving  in  the  statute 
to  these  lands,  would  leave  no  land  belonging  to  a 
literary  institution,  whether  obtained  by  will,  deed  or 
otherwise,  subject  to  the  bar.  This  construction  would 
not  only  give  the  word  "  schools "  a  much  larger  signifi- 
cation than  that  which  it  has  in  conmion  parlance,  or 
most  probably  had  in  the  minds  of  the  memberB  of  the 
legislature  of  1819,  but  would  strike  out  the  word 
"reserved,"  or  entirely  change  its  meaning. 
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We  feel  constrfuned,  then,  in  giving  a  fair  construc- 
tion to  the  language  of  the  act,  and  sustaining  the 
policy  on  which  it  is  founded,  to  decide  that  the  plain- 
tiff below  is  not  embraced  in  the  saying  of  the  statute, 
and  is  therefore  subject  to  the  bar  of  seven  years. 

His  honor,  the  circuit  judge,  having  charged  the  law 
differently,  the  judgment  must  be  reversed,  and  a  new 
trial  awarded. 

ToTOEK,  J.,  dissented* 


JoincB  V8.  Jones. 


Aerioir.  Employer  and  empknfee.  Mow  and  to  what  extetU  (k$  perton  employed 
Aatt  reewer  eompemaiian  &r  damages  ifdiaekarged  by  hi»  employer.  A  perton 
hired  to  perform  a  particalar  service,  during  a  stated  period  and  for  a  specified 
price,  if  he  be  discharged  from  service  bj  the  hirer,  may,  upon  his  contract, 
fecover  the  full  price  stipulated  to  be  paid  him  if  it  does  not  appear  that  be 
was  discharged  for  sufficient  cause,  or  that  within  the  period  for  which  he  was 
hired  he  wss  not  admitted  into  the  serrice  of  another  person.  In  the  event 
the  person  hired  has  been  admitted  into  the  service  of  another,  the  measure 
of  damages  to  be  recovered  by  him  in  an  action  against  his  employer  upon  tke 
contract,  will  be  the  amount  stipuUted  in  the  first  instance,  less  the  amount 
agreed  to  be  paid  by  the  second  employer,  or,  in  the  absence  of  an  agreement, 
the  value  of  the  services.  In  the  event  the  person  hirrd  be  discharged  for 
sufficient  cause,  he  may,  notwithstanding,  recover  upon  a  quantvm  meruU  the 
value  of  the  services  rendered  his  employer. 

Hiis  was  an  action  of  assumpsit  in  the  circuit  court  of 
Hardeman  county.  At  the  October  Term,  1862,  Hum- 
PHRETs,  Judge,  presiding,  there  was  judgment  for  the  plain* 
tiff  and  the  defendant  appealed  in  error. 
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J.  L.  T.  Snebd,  for  plaintiff  in  error,  cited  EaJdn  vu. 
Harnson,  4  MeOord,  249;  Byrd   vs.  Boyd^  Ih.^  246. 

MiLLEBy  for  defendant  in  error. 

ToiTEN,  J.,  delivered  the  opinion  of  the  conrt. 

Assumpsit  for  work  and  labor;  judgment  for  the  plain- 
tiff, and  appeal  in  error,  by  defendant,  to  this  court. 

The  case  is  this:  There  was  a  contract  between  the 
parties,  by  which  William  T.  Jones,  the  plaintiff  below, 
agreed  with  M.  Jones,  the  defendant  below,  to  oversee 
and  manage  defendant's  plantation  and  his  servants,  inter, 
ests  and  affairs  connected  therewith,  for  the  year  1861. 
His  wages  as  such  overseer  and  manager,  were  to  be 
two  hundred  and  seventy-five  dollars.  His  services  com- 
menced January  22,  and  about  May  8,  1851,  he  was  dis- 
charged by  defendant,  left  the  premises  and  did  no  fiu^ 
ther  service  for  him.  There  is  evidence  tending  to  show 
that  the  plaintiff  was  guilty  of  abuse  and  cruelty  to- 
wards the  servants,  and  of  neglect  and  mismanagement 
of  the  farm  and  stock,  while  the  same  were  under  his 
charge.  A  witness  testified  as  to  the  general  character 
of  the  plaintiff  as  an  overseer,  and  said  he  was  proverbial 
for  his  cruelty  and  inhumanity  to  negroes,  and  was  of 
opinion  that  defendant  knew  his  character  in  this  respect 
before  the  employment. 

Another  witness  stated  that  plaintiff  was  uncontrolla- 
ble, was  very  cruel  to  slaves,  but  was  industrious  and 
attended  closely  to  business.  This  charater  for  cmelty  is 
sufficiently  illustrated  by  facts  stated  by  other  witnesses. 

Defendant  stated  to  a  witness  before  the  contract, 
that  he  ^'had    gone  somewhat    in   debt,  that  he  knew 
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the  plaintiff;  wanted  him  to  make  a  crop;  wanted  a 
go-ahead-fellow.''  After  the  plaintiff  was  discharged,  he 
was  employed  by  Mr.  Nevil,  about  June,  and  continued 
in  his  service  as  an  overseer  and  manager  for  the  balance 
of  the  year,  1851.  The  verdict  was  for  two  hundred 
and  seventy-five  dollars,  the  price  stipulated  for  the 
^itire  year. 

The  argument  here  made  resolves  itself  into  two 
questions : 

First:  Is  the  defendant  liable  on  his  contract? 

Second:  If  liable,  then,  to  what  extent? 

The  plaii^tiff  does  not  pretend  that  he  has  performed 
his  part  of  the  contract,  but  alleges  as  an  excuse,  that 
defendant  refused  to  receive  performance  and  discharged 
him  from  his  service.  This  is  a  good  excuse  and  is  taken 
tis  equivalent  to  performance  if  the  defendant  was  in 
fault,  and  had  no  right,  in  view  of  the  facts  in  the  case, 
to  discharge  the  plaintiff  from  his  service.  If  the  defen- 
dant had  no  right  to  rescind  the  contract,  it  is  not  in 
point  of  fact,  rescinded,  but  remains  obligatory  upon 
him,  though  he  refused,  on  his  part,  to  perform  it  or 
to  accept  performance.  In  this  view  of  the  case  the 
defendant  is  liable  to  the  full  extent  of  the  wages  stipu- 
lated in  his  conti*act.  On  the  contrary,  it  is  equally 
clear,  that  if.  the  plaintiff  voluntarily  abandoned  the  de- 
fendant's service,  without  sufficient  cause,  and  against  his 
will,  he  will  not  be  entitled  to  recover ;  not  even  for  the 
labor  he  had  actually  performed;  Jennings  vs.  Gamp^ 
13  Johns.  R.,  95 ;  McMUZcm  vs.  Vanderlip^  12  Johns* 
R.,  166;  Read  vs.  Moore^  19  J.  R.,  340;  Hoofr  vs.  ChOey 
15  J.  R.,  226;  2  East,  143;  2  Mass.  R.,  127. 

In  the  next  place,  there  can  be  no  question  but  that 
it  was  competent  for  the   defendant  to  rescind   the  con* 
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tract  and  discharge  the  plaintiff  from  his  service,  for 
sufficient  cause ;  Spam,  vs.  AmoU^  3  Eng.  Com.  Law  R, 
889.  And  considering  the  important  nature  of  the  ser- 
vice, and  the  confidence  and  trust  that  must  he  reposed 
in  the  overseer,  it  must  be  held  sufficient  cause  fw  his 
discharge,  if  he  be  guilty  of  cruelty  to  the  slaves,  under 
his  care  and  protection,  or  of  bad  and  iudiscret  manage* 
ment  in  their  government  and  ccmtrol,  or  if  he  be  un> 
skilful  and  improvident  in  the  management  of  the  &nn 
and  interests  placed  under  his  charge.  These  several 
grounds  are  insisted  upon  in  the  present  case,  but  it  is 
clear,  that  they  resolve  themselves  into  questions  of  fact, 
to  be  determined  by  a  jury,  under  proper  instructi^ms. 

K  the  plaintiff  was  discharged  for  sufficient  cause,  be 
is  not  entitled  to  recover  for  the  balance  of  the  year, 
there  being  no  subsisting  contract  after  such  rescission, 
and  no  services  actually  performed. 

The  question  then  remains  in  this   connexion,  whether 
the  ov^^eer,  discharged  for  sufficient  cause,  is  entitled 
to  recover  for  the  services  rendered  before  his  discharge! 
'  It  is  clear   that  he    cannot  recover    upon  his  contract, 
because  he  has  not  performed  it;  but,  on  the  contrary, 
has  violated  it  by  such  acts  and  omissions,  as  rendered 
it  legal  and  proper  for  the  defendant  to  discharge  him; 
and  according  to  the  English  cases,  he  has  very  proba- 
bly forfeited  all  claim  to   compensation   for  the  services 
.  actually  rendered.    lie  must  be  able  to  aver  performance, 
I  or  some  fault  on  the  part  of  the  defendant,  which  shall 
;  have  tlie  effect  to  excuse  the  necessity  of , performance. 
,'  In  the  case  supposed,    ho  can  do  neither  the   one  nor 
the  other.    But,  upop  principle,  we  think  he  is  entitled 
to  recover  upon  the  common  counts,  a  quaidwn  meruUf 
for   any   services  perforined  before   he  was   dischaiged. 
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This  liberal  rale  has  been  adopted  in  South  Carolina, 
and  we  think  it  just  and  reasonable;  Byrd  vs.  Boydy 
1827,  in  4  McCord's  Reports.  It  is  obvious  that  the 
amount  of  his  recovery,  in  this  respect,  will  depend  upon 
the  merit  of  his  claim,  as  it  may  appear  to  the  jury. 
K  he  merit  nothing,  he  will  recover  nothing;  but,  if 
his  services  have  been  useful  to  defendant,  while  in  his 
employment,  he^  will  be  entitled  to  recover  pro  rata^ 
according  to  their  value.  __^__ 

There  is  still  another  point  of  view  in  which  this 
case  has  been  presented.  tTponIhe  Tiypothesis'  thatTBe 
plaintiff  was  discharged  without  sufficient  cause,  and  after- 
wards went  into  the  service  of  another  person,  as  overseer, 
for  the  balance  of  the  year,  what  shall  be  the  measure  of 
damages  upon  his  recovery? 

In  such  case,  the  rule  is,  that  the  plaintiff  is  not 
entitled  to  full  pay  for  the  entire  year,  but  his  recovery 
will  be  reduced  by  the  amount  he  received,  or  is  en- 
titled .  to  receive,  in  his  second  employment ;  Shannon 
vs.  Comstock^  21  Wend.  R.,  459;  MiUer  vs.  Mariner* € 
Ohwrchy  3  Greenl.,  55 ;  Gosiagan  vs.  RoaI  Road  Comp<myy 
a  Denio  R,  609. 

In  Miller  vs.  Mariner^s  Church,  the  justice  and  equity 
of  the  rule  are  strongly  illustrated :  ^'  A  mason  is  en* 
gaged  to  work  for  a  month,  and  tenders  himself,  and 
6S<&tB  to  perform ;  but  his  hirer  declines  the  service.  The 
next  day  the  mason  is  employed  at  equal  wages  else- 
where for  a  month.  Clearly,  his  loss  is  but  one  day; 
and  it  is  his  duty  to  seek  other  employment.  Idleness 
is,  itself,  a  breach  of  moral  obligation.  But,  if  he  con- 
tinue idle  for  tlie  purpose  of  charging  another,  he  super- 
adds a  fraud,  which  the  law  had  rather  punish  than 
countenance."    It  is  clear,  that  if  similar  service  in  this 
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same  region,  be  tendered  to  the  plaintiff,  and  refused, 
the  same  rule  will  apply. 

Now,  in  the  present  case,  after  stating  the  rule  on 
this  subject,  to  the  jury,  his  honor,  the  circuit  judge, 
proceeded  to  say :  "  Tliat  to  make  this  an  available 
defense,  it  was  not  sufficient  to  show  the  employment 
obtained  or  offered  as  stated,  without  also  showing  the 
amount  paid^  or  offered  to  be  paid,  for  such  employ- 
ment." J^j^jjTue,  that  this  is  matter  in  dgfense,  and 
the  burden  of  proof  rests  upon  the  defendant.  K  the 
defendant  show  the  "amount  paid,"  that  will  b^  suffi- 
cient; and  so,  if  he  show  the  amount  agreed  to  be 
paid,  or,  in  the  absence  of  an  express  contract,  the 
amount  to  wliich  the  plaintiff  is  entitled  upon  a  quan- 
tum mst'uity  that  will  also  be  sufficient,  and  will  entitte 
the  defendant  to  a  reduction  pro  tanto,  of  the  damages. 
The  charge,  in  this  respect,  is  too  much  restricted,  and 
in  view  of  the  facts  in  the  case,  we  cannot  but  think 
that  it  misled  the  jury.  The  plaintiff's  second  employ- 
ment, as  overseer,  continued  for  some  eight  months.  The 
facts  and  circumstances  in  the  case  tend  to  show  its 
reasonable  value.  Yet,  the  jury  seem  not  to  have  re- 
garded it  as  of  any  value,  inasmuch  as  they  have  given 
the  plaintiff  full  pay  for  the  entire  year.  The  verdict 
is  evidently  founded  upon  the  ground,  that  the  plaintiff 
was  improperly  dismissed,  and  is  for  the  full  amoont 
stipulated  in  the  contract.  But,  as  the  term,  continuance, 
and  circumstances  of  the  second  employment,  were  clearly 
proved,  we  can  see  no  reason  why  it  was  not  taken 
into  consideration,  and  the  damages  reduced  by  its  reaflcm- 
able  value,  in  tlie  absence  of  express  proof  of  the  "amount 
paid,"  unless  the  jury  considered  themselves  restricted  by 
the  terms  of  the  charge. 
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in  this  view  of  the  case,  we  think   it  proper  to  set 
aside  the  verdict,  and  remand  the  cause  for  another  trial. 
Judgment  reversed. 


Pope  w.  Thb  State. 

RxTAiLivo  LiQUOBfl.  License,  A  license  issued  under  the  Act  of  1846,  ch.  90, 
is  voU  according  to  the  positive  declarations  of  §  3,  unless  the  oatli  required 
to  be  administered  to  the  retailer,  is  endorsed  thereon.  The  statute  is^not  cook 
plied  with  and  the  license  made  valid,  by  the  fact  that  the  oath  was  adminis- 
tered and  recorded  in  the  oiBce  of  the  clerk. 

Pope  was  indicted  in  the  circuit  court  of  Carroll 
county,  for  retailing  liquors  without  license.  At  the  Au- 
gust Term,  1852,  Fitzoebald,  Judge,  presiding,  he  was 
convicted,  and  judgment  pronounced  against  him;  where- 
upon, he  appealed  in  error. 

Attosnsy  General,  for  the  State. 

Oabuthees,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  was  indicted  for  retailing  spirituous 
liquors  contrary  to  law.  The  facts  charged  were  fully 
proved.  He  produced  in  defence,  a  license  from  the 
clerk  of  the  county  court,  regularly  issued,  except  that 
the  oath  required  by  the  Act  of  1846,  ch.  90,  §  3,  is 
not  endorsed  on  the  back.  He  proved  by  the  clerk 
thiEit  he  complied  with  all  the    provisions    of    the  act ; 
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mnd  that  the  oath  was  duly  administered  to  bin  and 
recorded,  and  preserved  in  bis  office,  as  the  law  direots. 
A  transcript  of  the  oath,  as  administered  and  recorded, 
was  produced  in  evidence,  and  it  conforms  strictly  to  the 
act.  But  the  court  charged  the  jury  that  the  de- 
fendant was  not  protected;  that  his  license  was  void. 
He  was  found  guilty.  The  only  question  here  is,  whether 
the  law  was  correctly  charged ;  and  we  think  it  was, 
and  that  the  judgment  must  be  affirmed. 

It  is  argued  that  the  defendant  was  in  no  fault;  that 
be  paid  his  money,  entered  into  the  bond,  and  took  the 
oath  required  by  law ;  that  nothing  more  was  to  be  done 
by  him;  and  that  the  omission  of  the  clerk  to  do  his 
duty  ought  not  to  effect  the  validity  of  the  license,  and 
expose  the  defendant  to  the  penalties  prescribed  for  of- 
fenders against  this  law.  The  argument  is  plausible,  but 
legally  unsound.  The  4th  section  provides  ^^that  the 
oath  shall  be  recorded  and  preserved  by  the  clerk,  md 
aUo  endorsed  on  the  hack  of  the  license;  and  eveiy 
license  issued  without  said  oath  being  taken,  and  endami 
thereon^  shall  he  void.^^  "We  are  not  left,  then,  to  reason 
about  the  propriety  of  the  requisition,  who  was  infanlt, 
or  the  hardness  of  the  case.  The  provision  is  unambi- 
guous, positive,  and  cannot  be  disregarded.  It  was  the 
business  of  the  defendant,  before  entering  npon  thiB 
privileged  vocation,  to  see  that  his  authority  wib  such 
as  the  law  required.  He  was  bound  to  know  the  law 
ander  which  be  was  about  to  act ;  and  by  that,  his  eom- 
mission  is  expressly  declared  to  be  void.  It  will  not  be 
presumed  by  the  court,  that  the  legislature  looked  with 
BO  much  favor  upon  this  traffic,  as  to  intend  that  any  of 
the  express  conditions  of  the  enjoyment  of  the  peculiar 
privilege  of  retailing  liquor  to  the  people,   wasting  their 
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flubstanee  and  corrupting  their  morals,  should  be  relaxed 
by  the  courts.  It  would  be  unbecoming  in  us  to  arraign 
the  legislature,  or  question  their  wisdom  in  this,  or  any 
other  constitutional  measure  which  they  have  solemnly 
adopted.  But  it  is  our  province  to  give  force  and  effect 
to  their  acts,  as  we  find  them,  in  all  their  parts. 

We  only  conform,  then,  to  the  express  language  of  the 
act  of  the  legislature,  in  declaring  that  the  license  of 
the  defendant  is  void,  and  affords  him  no  legal  defense 
to  this  prosecution. 


The  Ooyebnob  vs.  Hontoomebt  et  ala. 

BBTnvB.  Torn  lUL  Liability  of  ikmff  or  revmvs  eoUeehr.  While  it  is  irae 
that  a  sheriff  or  revenue  collector,  or  the  sureties  of  either,  cannot  be  made 
liable  upon  their  bond,  because  of  a  failure  to  collect  taxes  when  no  tax  list 
has  been  furnished  to  the  sheriff  or  collector,  authenticated  in  the  manner  ^ 
reeted  by  statute;  still,  it  is  also  true,  that  the  officer  and  his  sureties  are  Ha> 
ble  for  so  much  of  the  revenue  as  has  been  coUeeUd^  whether  the  tax  list  be 
properiy  authentieated  or  not 

This  was  an  action  of  debt,  as  stated  in  the  opinion, 
brought  in  the  circuit  court  of  Ferry  county.  At  the 
May  Term,  1851,  Walker,  Judge,  presiding,  there  was 
judgment  for  the  defendant,  and  Attorney  General  Hill, 
in  behalf  of  the  plaintiff,  appealed  in  error. 

Attoeney  General,  for  plaintiff  in  error. 

BuLLOOK  &  BcuRLOoK,  for  defendants  in  error,  cited  5 
Ire.  Rep.,  129;  /*.,  927. 
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McKiNNEY,  J.,  delivered  the  opinion  of  the  coort 

This  is  an  action  of  debt,  brought  upon  the  official 
bond  of  William  Welch,  as  sheriff  and  collector  of  the 
public  taxes  of  Perry  county,  for  the  years,  1838,  and 
1839.  The  defendants  are  a  portion  of  the  sureties  in 
said  bond ;  Welch,  the  principal,  and  the  other  sureties, 
not  being  sued  in  this  action. 

The  declaration  alleges,  that  said  Welch,  as  sheriff 
and  collector  aforesaid,  collected  for  the  year  1838,  the 
sum  of  three  hundred  and  forty-four  dollars ;  and  for  the 
year  1839,  the  sum  of  three  hundred  and  fifky-five  dol- 
lars and  ninety-five  cents,  being  the  amounts  due  to  the 
State,  for  taxes,  from  said  county,  for  said  years. 

The  first  breach  of  the  condition  of  the  bond  assigned, 
is,  the  failure  and  refusal  of  said  Welch  to  pay  over, 
or  account  for,  said  sums  of  money,  as  by  law,  he  ww 
required  to  do.  A  second  breach  assigned,  is,  the  fail- 
ure and  neglect  of  said  Welch  to  collect  the  foregoing 
amounts  of  taxes  due  to  the  State,  from  said  county. 

Tlie  defendants  pleaded  several  pleas,  one  of  which 
only  need  be  noticed.  This  plea,  in  substance,  avers 
that  the  clerk  of  the  county  court  of  said  county,  failed 
to  make  out  and  deliver  to  said  Welch,  as  sheriff  and 
collector  aforesaid,  a  tax  list  in  the  manner  prescribed 
by  law.  Upon  this  plea,  which  expressly  negatives  an 
allegation  of  the  declaration,  issue  was  joined. 

It  appears  from  the  proof,  as  set  forth  in  the  bill  of 
exceptions,  that  Welch  left  this  State  about  the  year 
184r2.  It  further  appears,  that,  on  the  trial,  two  boob 
were  produced  and  offered  in  evidence,  on  behalf  of 
the  plaintiff,  which  purported  to  be  the  tax  lists,  by 
authority  of  which,  said  Welch  had  collected  the  public 
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taxes  of  said  county,  for  the  years  1838,  and  1889.  Said 
books  were  in  the  handwriting  of  the  clerk  of  the  county 
court  of  said  county,  or  of  a  person  employed  in  his 
office.  They  contained  lists  of  the  names,  taxable  prop- 
erty,  value,  and  amounts  of  taxes,  as  required  by  law; 
but  they  were- not  authenticated  as  "tnie  transcripts 
from  the  record  book"  of  the  clerk,  by  certificate  of 
the  clerk  thereon,  or  otherwise.  It  was  further  proved, 
that  Welch  had  these  books  in  his  possession,  during 
the  years  1838,  and  1839,  and  that  he  collected  taxes, 
during  those  years,  from  said  books;  that  his  habit  was, 
when  he  received  taxes,  to  make  a  cross-mark  opposite 
the  name  of  the  party  paying,  and  that  most  of  the 
names  had  such  mark  opposite  to  them.  Tliree  of  the 
witnesses  examined  on  the  trial,  proved  that  they  had 
severally  paid  their  taxes  to  said  Welch  for  each  of 
said  years. 

His  honor,  the  circuit  judge,  was  of  opinion,  and  so 
instructed  the  jury,  that  the  books,  or  supposed  tax-lists 
above  mentioned,  not  being  authenticated  or  certified 
by  the  clerk  of  the  county  court,  as  required  by  law, 
were  nullities,  and  conferred  no  authority  upon  Welch, 
to  collect  the  public  taxes;  and  that  the  defendants,  as 
his  sureties,  were  not  liable  upon  their  bond,  for  taxes 
received  by  him,  without  any  valid  authority.  This  is 
the  substance  of  so  much  of  the  charge  as  is  necessary 
to  be  noticed. 

The  jury  found  for  the  defendants,  and  a  new  trial 
having  been  refused,  the  case  is  brought  to  this  court 
by  an  appeal  in  error. 

•  In  considering  this  case,  it  must  be  kept  in  view, 
that  the  declaration  has  a  two-fold  aspect,  and  seeks  to 
hold  the  defendants  liable  upon  two  distinct  and  oppo- 
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site  gi*ounds :  First,  for  the  amount  of  taxes  alleged  to 
have  been  actually  collected  by  Welch,  under  and  by 
virtue  of  the  supposed  tax  list  in  his  hands:  And, 
secondly,  for  his  failure  and  neglect  to  collect  the 
taxes.  And  the  question  for  our  determination  is, 
whether  the  matter  relied  upon  in  the  plea,  the  fal- 
are  of  the  clerk  to  furnish  the  collector  with  a  prop^ly 
authenticated  tax  list,  is  sufficient  to  exonerate  either 
the  collector,  or  the  defendants  as  his  sureties,  from 
liability  on  either  of  the  grounds  assumed  in  the  dedi- 
ration. 

By  the  act  of  1835,  ch.  15,  §  14,  (as  modified  by 
the  act  of  1838,  ch.  165,  §  3,)  it  is  made  the  dtty 
of  the  clerk  of  the  county  court,  within  /arty  days 
after  the  court  to  which  the  revenue  commissioners  are 
required  to  make  their  returns  of  taxable  property  and 
polls,  to  record  such  retiims  in  a  well  bound  book; 
and  also  to  make  out  on  said  record  book  the  amoont 
of  each  person's  taxes;  and  furthermore,  he  is  required 
to  deliver  to  the  sheriff  or  collector,  within  said  period 
of  forty  days,  a  true  transcript  from  said  record  book. 

The  statute  provides  that  when  the  sheriff  or  colledor 
shall  have  received  the  list  of  polls  and  taxable  pro- 
perty in  his  county,  he  shall  appoint  a  day  and  place 
in  each  justice's  district,  when  and  where  be  will  itr 
tend  to  receive  taxes,  of  which  he  is  required  to  give 
at  least  twenty  days'  notice,  by  previous  advertisement, 
at  four  of  the  most  public  places  in  said  district;  and 
if  any  person  shall  &il  to  attend,  or  to  pay  his  Uaa^ 
on  or  before  the  appointed  day,  it  is  made  the  daty 
of  the  collector  to  levy  the  same  by  disireas  and  sale 
of  the  goods  and  chattels  of  the  person  in  default 
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By  the  act  of  1833,  ch.  86,  §  1,  the  failure  or  refusal 
of  the  clerk  of  the  county  court  to  furnish  a  tax  list 
to  the  collector,  in  the  time  and  manner  pointed  out  by 
law,  is  declared  to  constitute  a  misdemeanor  in  office,  for 
which  he  may  be  indicted  in  the  circuit  court  of  the 
county  of  which  he  is  clerk ;  and  upon  conviction,  may 
be  removed  from  office.  And  by  the  second  section  of 
the  same  act,  it  is  provided  that,  upon  satisfactory  proof 
of  the  fact  being  made  to  the  treasurer  and  county  trus- 
tee, of  the  failure  or  refusal  of  the  clerk  to  furnish  the 
tax  list  to  the  sheriff  or  collector,  as  directed  by  law, 
they  are  required  to  suspend  taking  judgment  against 
such  sheriff  or  collector,  "until  a  reasonable  time  after 
the  reception  of  said  list  shall  enable  him  to  collect  said 
tax." 

The  foregoing  statutory  provisions  establish  the  propo- 
sition laid  down  in  the  instructions  of  the  circuit  judge, 
and  repeated  in  argument  here,  that  a  transcript  from 
the  record  book  of  the  clerk,  or  tax  list,  as  it  is  usually 
called,  made  out  aa  required  by  law,  and  duly  authen- 
ticated by  the  clerk,  is  the  only  authority  by  virtue  of 
which  the  sheriff  or  collector  is  entitled  to  demand  or 
receive  the  public  taxes.  Such  tax  list,  in  the  hands  of 
the  collector,  has  the  force  and  effect  of  an  execution, 
and  in  virtue  thereof,  he  may  distrain  the  personal  goods 
of  the  party  failing  to  pay  his  taxes.  But,  without  such 
tax  list  in  his  hands,  every  tax-payer  may  refuse  to  pay, 
and  the  collector  has  neither  the  right  to  demand  nor 
the  power  to  coerce  payment.  It  would  seem  to  follow, 
therefore,  that  in  a  proceeding  against  the  sheriff  or 
collector,  or  against  his  sureties,  by  suit  or  otherwise, 
founded    merely    upon  the  neglect   or  omission    of    the 

sheriff  or  collector  to  collect  the  taxes,  the  defense  that 
40 
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the  clerk  had  failed  or  refused  to  famish  him  with  a 
tax  list,  properly  authenticated  as  required  by  law,  would 
form  a  bar;  because,  until  such  reasonable  time  after  the 
reception  of  the  tax  list  as  would  be  sufficient  to  ena- 
ble  him  to  collect  the  taxes,  the  sheriff  or  collector  would 
be  guilty  of  no  negligence  or  default. 

But  the  rule  is  very  different,  where  the  sheriff,  or 
collector  has  actually  received  public  revenue,  eiAer 
under  an  invalid  authority,  or  without  any  color  of  an- 
tliority.  In  such  case,  neither  he  nor  his  sureties  can 
be  heard  to  resist  a  recovery  of  the  money  thus  received, 
on  the  ground  of  want  of  proper  authority  to  receive 
the  same.  In  the  case  of  the  Oover7wr  vs.  Scanland, 
6  Humph.,  195,  it  was  held,  that,  notwithstanding  the 
•election  of  Scanland  to  the  office  of  sheriff,  was  utterly 
void,  by  the  express  provision  of  the  act  of  1844,  ch. 
196,  §  2,  and  his  induction  into  the  office  whoDy  ill^, 
yet,  that  having,  under  color  of  his  office  of  sheriff  de 
factOj  received  a  portion  of  the  public  taxes  which  he 
had  failed  to  pay  over,  neither  he,  nor  his  sureties  who 
had  voluntarily  bound  themselves  for  the  faithful  per 
formance  of  his  duties,  •  could  absolve  themselves  fipom 
their  obligation,  by  insisting  that  his  appointment  was 
void,  and  consequently,  that  he  had  no  authority  to 
receive  the  taxes.  That  was  a  much  stronger  case  than 
the  present.  There,  the  person  had  wrongfully  intraded 
himself  into  office,  and  had  not  the  color  of  lawful  author 
ity  to  receive  the  taxes.  In  the  present  case,  the  appoint- 
ment of  the  sheriff  was  in  all  respects  regular,  and  in  all 
respects  free  from  exception.  He  had  in  his  hands,  in 
fact,  a  tax  list  made  out  and  furnished  to  him  by  the 
clerk,  subject  to  no  exception,  save  the  want  of  proper 
authentication ;  and  although  invalid  for  that  reason,  he 
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chose  to  regard  it  as  valid;  and  by  authority  thereof, 
pfoceeded  to  collect  and  receive  the  taxes.  Upon  this 
state  of  facts,  it  is  very  clear,  that  the  invalidity  of 
the  tax  list,  constitutes  no  defense  to  the  action,  so  far 
as  it  respects  the  amount  of  taxes  actually  received  by 
the  sheriff.  The  matter  of  the  plea  of  the  defendants, 
is  altogether  irrelevant,  and  the  issue  joined  thereon, 
wholly  immaterial. 

Li  this  view  it  results,  that  as  far  forth  as  it  shall 
l)e  made  to  appear,  from  the  books  referred  to  in  the 
proof,  or  other  competent  evidence,  that  the  taxes  were 
in  fact  received  by  the  sheriff,  the  defendants  will  be 
liable  therefor. 

The  judgment  will  therefore  be  reversed,  and  the  case 
be  remanded  to  the  circuit  court  for  a  new  trial.  And 
upon  the  return  of  the  case  to  that  court,  it  will  per- 
haps be  advisable  to  add  a  new  count  to  the  decla- 
ration, adapted  to  the  view  of  the  case  herein  presented. 


620  JACKSON: 


Williams  vs.  Jones  et  als. 

Construction  op  Writings.  Will,  The  testator^a  will  contained  the  foUowiBg 
provisions:  **  I  loan  to  my  beloved  wife,  Maitha  Williams,  the  following  pro- 
pertj,  to  wit  -^  (sundry  slaves)  **  daring  her  natural  life."  And  all  his  other 
property  after  paying  his  debts.  **The  oondition  of  the  above  loan  isnich, 
that  if  the  said  Martha  Williams  should  think  proper  to  marry,  or  dispose  of 
this  property  in  any  manner  whatever,  so  that  Thomas  Jone^  Margaret  Jones, 
Rebecca  Andrews,  Elizabeth  Jonee,  nor  either  of  them  nor  their  hein  sbill 
never  enjoy  any  of  the  above  named  property,  nor  money,  nor  have  anything 
to  do  with  it,  in  any  manner  whatever,  then  the  above  loan  to  be  void  or  else 
stand  in  full  force  and  virtue.  It  is  my  desire  that  no  miaconstnictioii  be  hid 
on  this  my  last  will  and  testament  so  as  to  deprive  my  wife,  Martha  WiiliuBS, 
of  a  bona  fide  title  to  the  above  named  property  and  the  increase  thereof  fe^ 
ever ;  provided  that  she  should  manage  it  in  such  manner  that  neither  of  the 
above  mentioned"  persons,  **nor  neither  of  their  heirs  shall  never  inherit uy 
part  of  my  estate.  But  if  she  should  not  dispose  of  this  property  so  u  to 
deprive"  said  persons  *'nor  their  heirs,  then  this  loan  to  take  effect"  EM 
that  under  this  will  the  widow  took  an  absolute  estate  which  she  might  dbpow 
of  by  will  or  deed  to  the  excluded  persons  or  others  at  her  pleasure. 

This  was  a  bill  filed  in  the  chancery  court  at  Tren- 
ton, upon  the  fact  and  for  the  purpose  stated  in  the 
opinion.  At  the  January  Term,  1853,  there  was  a  de- 
cree for  the   respondents  and  the  complainant  appealed. 

MoClan^vhan  and  Sampson  &  Son,  for  complainant, 
argued  that  the  widow  took  not  a  conditional  legacy 
but  had  an  estate  for  life  beyond  any  condition  or 
forfeiture  and  a  power  of  appointment  as  to  who  should 
take  the  fee ;  in  the  mode  of  the  exercise  of  this  power 
she  was  limited,  however,  and  that  the  limitations  and 
restrictions  imposed  upon  the  exercise  of  the  power 
should  have  been  observed  by  the  widow.  Not  being 
so,  the  disposition  which  she  made  of  the  property  to 
the  respondents  was  void;  2  Crabb,  442,  468,  5^^^ 
Lane  vs.   Page^  Amb.,  233. 

S.  Williams,  M.  &  H.  Bbown  and  W.  R.  Haerb,  for 
respondents,  ai'gued  that    the    condition  or  provision  in 


APRIL  TERM,  1853.  621 

[WillUum  vt.  JoDes  H  aU,] 

the  will  limiting  the  power  of  the  donee  without  direct- 
ing to  whom  the  property  should  go,  w  void^  and  the 
ahsidkite  estate  was  vested  in  the  donee. 

Carutoeks,   J.,   delivered  the  opinion  of  the  court. 

The  complainant,  as  the  brother,  and  only  heir  and 
distributee  of  Charles  Williams,  who  died  in  Virginia,  in 
1819,  claims  title  to  a  number  of  slaves  now  in  the  pos- 
session of,  and  claimed  by,  the  defendants.  Tlie  said 
(/harles  "Williams,  by  his  will,  left  to  his  widow  all  his 
property  for  life,  with  certain  conditions;  and  did  not 
dispose  of  the  remainder,  as  to  which  he  died  intestate, 
as  is  contended  by  complainant.  Hie  defendants,  who 
hold  said  property  by  purchase  from,  and  under  the 
will  of  the  widow,  insist  that  her  right  was  absolute  un- 
der the  will  of  her  husband,  and  that  their  title  from 
her  is  perfect. 

The  rights  of  the  parties  depend  entirely  upon  the 
extent  of  the  widow's  interest  under  the  will.  The  diflB- 
culty  in  the  case,  arises  from  the  peculiar  and  unusual 
provisions  of  tlie  will.    It  is  in  these  words: 

"I  loan  to  my  beloved  wife,  Martha  Williams,  the 
following  property,  to  wit:"  (sundry  slaves,)  "during  her 
Tiatural  life,"  and  all  his  other  property,  after  paying 
debts.  "The  condition  of  the  above  loan  is'  such,  that 
if  the  said  Martha  Williams  should  think  proper  to 
niarry,  or  dispose  of  this  property  in  any  manner  what- 
ever, so  that  Thomas  Jones,  Margaret  Jones,  Rebecca 
Andrews,  Elizabeth  Jones,  nor  neither  of  them,  nor  their 
heirs,  shall  never  enjoy  any  of  the  above  named  pro- 
perty, nor  money,  nor  have  any  thing  to  do  with  it, 
in  any   manner,  whatever,  then  the    above  loan  to  be 
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void,  or  else  stand  in  full  force  and  virtue.  It  is  mv 
desire  that  no  misconstruction  be  laid  on  tfaiis  my  last 
will  and  testament,  so  as  to  deprive  my  wife,  Martha 
Williams,  of  a  bona  fide  title  to  the  above  named 
property  and  the  increase  thereof  forever ;  provided,  tkt 
she  should  manage  it  in  such  a  manner  that  neither  of 
the  above  mentioned  "  persons,  nor  "neither  of  their  hem, 
shall  never  inherit  any  part  of  my  estate.  But  if  sbe 
should  not  dispose  of  this  property  so  as  to  deprive" 
said  persons,  "nor  their  heirs,  this  loan  to  take  effect" 
He  then  appoints  his  wife  executrix,  and  provides  that 
there  shall  be  no  security  required  of  her,  nor  any  ap- 
praisement of  the  estate. 

The  widow  before  her  death,  sold  some  of  the  slaves 
to  the  prohibited  persons,  and  by  her  will  bequeathed 
the  balance  of  them,  and  all  the  acquisitions,  to  the 
same  persons  or  their  children. 

Now,  the  main  question  for  decision  is,  whether  the 
widow  took  a  life  estate  only,  or  an  absolute  estate. 
If  the  former,  the  remainder  being  undisposed  of,  goes 
to  the  complainant  as  the  only  heir  and  distributee  of  the 
testator ;  but  if  the  latter,  the  defendants  who  hold  under 
'  her,  have  a  perfect  title,  and  must  prevail  in  this  suit 

The  principles  of  law  which  govern  the  case  are  plain, 
and  the  only  difficulty  results  from  the  confiised  and 
complicated  provisions  of  the  testament.  Perhaps  we 
would  hazard  but  little  in  saying  that  one  just  like  it 
has  never  been  seen  before. 

The  most  general  rule  in  the  construction  of  wills,  i^. 
that  the  intention  of  the  testator  must  prevail,  10  Teij:., 
20-29.  To  this  leading  rule,  all  others  are  not  only 
subordinate,  but  auxiliary,  except  such  as  are  founded 
on  public  policy,  and  the  necessity  of  sustaining  ostab- 
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liflhed  principles  of  law ;  3  Ilumphrey^s  Rep.,  536-631 ; 
4  Humph.,  210. 

This  intention  is  to  be  ascertained,  first,  from  the  par- 
ticalar  words  used ;  second,  the  context ;  and  third,  the 
general  scope  and  purpose  of  the  instrument. 

According  to  these  tests,  it  is  very  clear  that  two 
things  were  intended*  by  the  testator  in  the  will  before 
Qs:  First,  that  the  widow  should  only  have  a  life-es- 
tate, if  she  made  any  disposition  of  the  property  favor- 
able to  certain  relations  of  hers,  therein  named,  or  died 
without  marrying,  or  making  a  disposition  that  would 
exclude  them  from  taking  it  nnder  tlie  statutes  of  dis- 
tributions, as  her  next  of  kin;  that  is,  if  she  died  intes- 
tate, not  having  previously  sold  the  property.  Secondly, 
it  is  clear,  that  he  intended  these  proscribed  relations 
should,  in  no  event,  get  it.  But,  thirdly,  it  is  very 
manifest,  that  he  intended  to  give  his  widow  the  right 
and  power  to  make  an  absolute  disposition  of  the  pro- 
perty, either  by  marrying,  deed,  or  will.  This  seems  to 
have  been  his  most  anxious  desire  and  intention.  He 
urges  that  idea  in  several  clauses  and  aspects.  And, 
for  fear  he  might  be  misunderstood,  as  to  the  extent 
of  the  estate  she  was  intended  to  have,  and  the  power 
over  the  property  he  had  given  her,  he  reiterates  his 
meaning  in  this  remarkable  and  explicit  sentence :  "  It 
is  my  desire,  that  no  misconstruction  be  laid  on  this, 
my  last  will  and  testatment,  so  as  to  deprive  my  wife 
of  a  bona  Jlde  title  to  the  above  named  property,  and 
the  increase  thereof,  forecerP  But  to  this,  he  annexes 
a  proviso,  that  it  must  be  so  "managed"  that  the 
proscribed  persons  ^^  shall  never  inherit  any  part  of  it." 
And  if  not  so  managed,  then  the  "loan  to  take  effect." 
That  is,  she  shall  have  a  full  power  to  dispose  of  the 
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fee  simple  bj  deed,  gift,  marriage  or  will,  except  to 
tour  persons,  and  in  that  event,  her  title  shall  be  good 
and  absolute;  but  if  she  fails  to  do  this,  or  permits 
these  four  persons  to  have  any  benefit,  or  dies,  leaving 
them  to  "inherit,"  as  her  next  of  kin,  then  her  title 
is  reduced  to  a  life  estate.  Now,  these  conflicting  in- 
tentions are  all  very  palpable  on  the  face  of  the  will, 
and  it  must  certainly  be  admitted,  that  his  leading  object 
was,  to  give  his  wife  the  most  ample  power  over,  and 
enjoyment  of  all  his  estate,  (they  being  childless,)  com- 
patable  with  the  cherished  purpose  of  excluding  her 
hated  relations. 

There  is  no  rule  of  law  better  settled  in  this  State, 
than  that  a  gift  by  deed  or  will  for  life,  with  a  power 
of  disposal  in  fee,  vests  tlie  whole  estate  in  the  first 
taker.  Of  this  rule,  Judge  Turley  remarks,  in  tlie  case 
of  Davis  vs.  Richardson^  10  Yer.  292,  "that  the  ques- 
tion has  been  so  elaborately  investigated  by  this  court  in 
the  case  of  Smith  T.  vs.  Bell  (md  wife,  Mar.  &  Yer., 
302,  and  in  the  case  of  Damd  et  als.  vs.  £ridgeman 
et  als.,  2  Yer.,  558 ;  and  so  decided,  further  inv^tigation 
would  be  useless." 

In  the  case  of  Damid  vs.  Bridgemany  the  only  diflS- 
culty  seemed  to  arise  out  of  the  &ct  that,  by  the  will 
of  Sampson  David,  on  which  the  contest  arose,  the  power 
of  disposal  given  to  his  wife,  Martha,  was  to  be  exer- 
cised "at  her  death."  That,  like  this,  was  a  controversy 
between  the  distributees  of  the  testator  and  those  of  the 
widow,  as  no  disposition  was  made  in  the  will  of  die 
remainder;  but  it  was  claimed  by  testator's  distributees 
that  it  remained  undisposed  of,  as  j^he  widow  made  no 
will  The  court  decided  this  made  no  difference,  and 
fully   sustained   that   position   by  reason  and  aadi<Hity. 


APEIL  TERM,  1853.  625 

1 

[Williams  «t.  Jones  et  alt.] 

The  principle  is,  that  an  unlimited  power  to  dispose  of 
the  fee,  whether  exercised  or  not,  determines  the  charac- 
ter of  the  estate  by  converting  the  life  estate  into  a 
fee;  it  being  incompatible  with  the  idea  of  a  limited 
estate.  This  power  renders  the  remainder  too  doubtful 
and  uncertain  to  be  recognized  or  protected  by  the  law. 
The  express  or  implied  reservation  of  it  in  such  a  case, 
is  void,  and  it  goes  with  the  life  estate. 

The  exclusion  of  particular  persons  from  this  absolute 
j>ower,  as  in  the  case  before  us,  does  not  affect  the  prin- 
ciple and  prevent  the  application  of  the  rule  above  laid 
down.  It  may  have  exceptions,  but  this  is  not  one  of 
them.  Here  the  power  is  unlimited,  both  as  to  the 
quantity  of  estate  and  the  mode  of  disposition,  and  the 
only  restriction  attempted  to  be  imposed,  is,  the  exclu- 
sion of  certain  designated  individuals.  This,  we  think, 
is  inconsistent  with  the  unlimited  power  of  disposal,  and 
cannot  stand  with  it,  being  contradictory  and  in  direct  con- 
flict. It  follows,  then,  that  the  entire  estate  passed  to 
Martha  "Williams,  and  that  the  title  of  defendants  de- 
rived from  her  is  perfect  and  unimpeachable,  as  against 
the  complainant  claiming  as  the  representative  and  dis- 
tributee of  Charles  "Williams. 

This  view  of  the  case  renders  it  unnecessary  to  give 
any  opinion  on  the  other  point  presented  in  argument, 
involving  the  power  of  the  county  court  to  grant  ad- 
ministration in  any  case  twenty  yeara  after  the  death 
of  a  testator  or  intestate  under  the  act  of  1831,  ch. 
24,  §  3,  except  in  the  case  provided  for  in  the  act  of 
1835,  ch.  86,  §  3.  We  are  not  prepared  to  say  that 
cases  may  not  arise  in  which  exceptions  might  be  made 
to  the  provisions  of  that  act,  which  would  not  be  in  con- 
sistent with    the    intention  of    the  legislature,  nor   will 
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we  say  tliat  this  is  not  one  of  them.  But  upon  tliis 
question  we  give  no  opinion,  leaving  it  open  for  further 
discussion  when  a  case  shall  arise  which  will  render  it 
necessary  to  decide  it. 

The  decree  of  the  chancellor  dismissing  the  bill  will 
be  affirmed. 


The  State  vs.  Copeland. 

Criminal  Law.  Pleading,  Double  pleading  is  not  allowable  in  criminal  casts. 
So  if  a  party  pleads  a  former  conviction  and  also  not  guilty,  the  latter  plea 
should  be  treated  as  a  nullity. 

This  was  an  indictment  in  the  circuit  court  of  Perry 
county.  At  the  May  Term,  1850,  Maetin,  Judge,  pre- 
siding, judgment  was  rendered  as  stated  in  the  opinion, 
and  Attorney  General  Hill,  in  behalf  of  the  State, 
appealed  in  error. 

Attorney  General,    for  the  State. 

Maxwell,  for  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  an  assault  and  battery,  to 
which  the  defendant  pleaded  two  pleas;  first,  a  former 
conviction  for  the  same  offence,  before  a  justice  of  thi* 
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peace ;  and,  secondly,  a  formal  plea,  in  wnting^  of  not 
guilty.  The  attorney  general  demurred,  severally,  to 
said  pleas;  and,  on  argument,  the  demurrer  to  the  first 
plea  was  sustained,  and  the  demurrer  to  the  latter  plea 
overruled;  and  thereupon  the  court  ordered  the  defen- 
dant to  be  discharged. 

It  is  very  clear  that  double  pleading  is  not  allowa- 
ble in  criminal  cases;  and  it  was  so  held  in  IRU  vs. 
The  State,  2  Yerg,,  248.  The  plea  of  not  guilty  ought, 
therefore,  to  have  been  treated  as  a  nullity.  On  sus- 
taining the  demurrer  to  the  plea  of  former  conviction, 
which  was  proper,  as  the  plea  is  defective,  the  defen- 
dant should  have  been  held  to  answer  the  charge  in 
the  indictment.  Why  he  was  discharged,  we  are  unable 
to  perceive  from  anything  in  the  record  before  us. 

The  judgment  will  be  reversed,  and  the  case  be 
remanded  for  trial  upon  the  merits. 


The  State  ^'^  Bkadshaw. 

Criminal  Law,  Oivmg  spmtaotu  liqmott  to  slaves.  To  convict  one  charged 
with  giving  spiritaona  Kquora  to  a  slave,  in  violation  of  the  Act  of  1852,  cb. 
174^  §  10,  it  mu8t  be  both  averred  and  proved  that  the  defendant  was  at  the 
time,  a  grocer  or  retailer  of  spirituoas  liquors. 

The  defendant  was  presented  by  the  grand  jury  of 
Gibson  county,  for  giving  spirituous  liquors  to  a  slave. 
At  the  July  Term  of  the  circuit  court  for  that  county. 


628  JACKSON : 

[The  State  ««.  Bndehair.] 

FiTZGEBALD,  Judge,  presiding,  the  presentment  was  quash- 
ed, and  the  Attorney  General,  in  behalf  of  the  State, 
appealetd  in  error. 

Attorney  General,  for  the  State. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  presentment  for  givi/ng  spirituous  liquors  to  a 
slave,  without  the  consent  of  the  owner,  or  other  person 
having  the  lawful  control  thereof,  in  writing;  Act  1852, 
ch.  174,  §  10. 

The  prohibition  is  limited  to  "any  grocer  or  retailer" 
of  spirituous  or  vinous  liquors.  It  must,  therefore,  be 
averred  and  proved  that  the  defendant  was,  at  the  time, 
>»uch  grocer  or  retailer;  for  the  same  act  is  not  an  of- 
fense in  any  other  person.  It  is  made  an  abuse  of  the 
licensed  tippling  privilege  by  a  former  statute  to  sell ;  by 
the  present  to  give;  spirituous  or  vinous  liquors  to  a 
slave,  without  the  consent,  in  writing,  of  the  owner,  &c. 

Now,  in  the  present  case,  it  is  not  averred  in  the  pre- 
sentment, that  defendant  was  such  grocer  or  retailer.  It 
is,  therefore,  bad,  and  was  properly  quashed  by  his  honor, 
tlie  circuit  judge. 

Let  the  judgment  be  affirmed. 
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Brown  et  ah.  vs.  Phelon. 

Practick.  Non  eit  faehtm.  Trial.  Upon  the  trial  of  an  iflsue  upon  a  special 
plea  of  non  ett  fadum^  which  avera  that  the  mBtrament  signed  by  the  defen- 
dant, was  converted  into  a  bill  single  by  adding  a  seal  to  his  signature,  without 
his  knowledge  or  consent,  the  proof  of  the  issue  is  upon  the  defendant. 

This  was  an  action  of  debt  in  the  common  law  and 
chancery  court  of  the  city  of  Memphis.  At  the  No- 
vember Term,  1862,  Harris,  Judge,  presiding,  there 
was  judgment  for  the  defendant,  and  the  plaintiffs  ap- 
pealed in  error. 

W.  K.  PoBTON,  for  plaintiffs  in  error,  argued :  The  sec- 
ond plea  of  non  est  factum^  filed  by  defendant,  is  a  spe- 
cial plea,  setting  up  special  matter  arising  after  the 
execution  of  the  obligation,  and  in  avoidance  of  it,  and 
devolves  the  burden  of  proof  upon  the  defendant,  as  tlie 
party  averring  it,  and  not  upon  the  plaintiffs  as  charged 
by  the  court  below.  This  is  so  both  upon  principle  and 
authority.  Hie  party,  holding  the  affirmative  always 
assinning  the  onus.  The  plea  avers  the  alteration;  the 
replication  denies  it.  See  2  Starkie  on  Ev.,  273; 
Mod.  Ca.,  218;  Com.  Dig,,  title.  Pleader,  2  W.  18;  5 
Phillips  on  Ev.,  147,  n.  17 ;  1  Howard's  United  States 
Rep.,  104,  United  States  vs.  lAnn  et  als.;  1  Qreenl.  Ev., 
474;   1  Starkie's  Ev.,  376. 

Such  was  clearly  the  doctrine  at  common  Law.  It  will 
be  argued  that  our  statutes,  requiring  the  plea  of  non  est 
factum  to  be  filed  under  oath^  has  changed  the  common 
law  doctrine,  in  that  they  regard  pleas  so  filed,  as  estab- 
lishing a  prima  facie  case  for  the  party  pleading  them. 
Not  so.  Our  statutes  have  changed  the  method  of  plead- 
ing, not  the  effect  of  the  plea.  They  very  properly  re- 
quire that  the  solemnity   attached  by  the  law  to   sealed 
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instruments,  shall  be  so  far  maintained,  as  that  the  partj- 
executing  them,  shall  not  deny  that  execution,  unless  he 
do  so  under  the  solemnity  of  an  oath.  They  have  not 
constituted  such  pleas  evidence  for  those  filing  them.  At 
least,  no  such  construction  can  be  gathered  from  their 
phraseology.  The  only  adjudication  had  in  Tennessee 
since  the  passage  of  our  statutes,  in  1819,  is  the  case  of 
MU  vs.  Scales,  7  Yerg.  E.,  410,  decided  in  1839,  in 
which  the  defendant  assumed  the  onus. 

E.   M.  Yekgeb,  for  defendant  in  error. 
McKjnnet,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  founded  upon  an  instrn- 
ment  purporting  to  be  a  bill-single  executed  by  the 
defendant  to  the  plaintiflEs.  The  defendant  filed  two 
pleas  of  nan  est  fachmij  the  first  a  general,  and  the 
second  a  special  plea.  The  latter  plea  admits  the  signing 
and  delivery  of  the  instrument  as  a  promissory  note, 
but  alleges  that  the  same  was  afterwards  altered,  without 
his  knowlodge,  consent,  or  authority,  by  affixing  a  seal 
to  his  signature;  issues  were  joined  on  these  pleas. 

No  evidence  on  the  latter  issue  being  adduced  on 
either  side,  the  question  arose,  on  the  trial,  upon  which 
party  the  burden  of  proof  rested;  and  on  this  question 
the  judge  instructed  the  jury,  that  the  proof  of  the 
issue  was  upon  the  plaintifis;  ^^that  to  maintain  their 
action  they  must  show,  that  the  seal  or  scroll  was 
attached  to  the  bond  at  the  time  it  was  executed  by 
the  defendant;  or  has  since  been  placed  there  by  him. 
or  by  his  authority ;  or  has  been  recognized  or  adopted 
by  him." 


APKIL  TERM,  1863.  681 

[Brown  et  al$,  v$,  Fheloo.] 

The  jury  found  for  the  defendant,  and  the  plaintiffs 
have  prosecuted  an  appeal  in  error  to  this  court. 

The  instruction,  we  think,  is  erroneous.  It  is  well 
settled,  that  where  the  plea  is  non  est  factum  generally, 
the  proof  lies  upon  the  plaintiff;  but,  on  the  other  hand, 
where  the  plea  alleges  that  the  deed  is  void  for  some 
special  matter,  the  proof  is  on  the  defendant.  And  this 
distinction  rests  upon  the  principle,  that  the  obligation 
of  proving  the  fact  in  issue  lies  upon  the  party  who 
substantially  asserts  the  affirmative.  Here,  the  defendant 
in  his  plea  affirmatively  avers  the  alteration  of  the  in- 
strument, and  therefore,  he  must  prove  it;  2  Starkie's 
Ev.,  482,  (3  Am.  Ed.;)  Com.  Dig.,  Pleader,  2  W.,  18. 

This  case  does  not  fall  within  the  rule,  that  where 
the  alteration  appears  on  the  face  of  the  instrument, 
as  an  erasure,  interlineation,  or  the  like,  the  law  im- 
poses upon  the  party  who  claims  under  the  instrument 
the  burden  of  explaining  such  alteration.  There  is 
nothing  upon  the  face  of  this  instrument,  so  far  as 
appears  from  the  record  before  us,  indicating  any  altera- 
tion, or  casting  any  suspicion  upon  it;  and  therefore, 
aside  from  the  special  averment  of  ihe  plea,  no  expla- 
nation is  necessary;  1  Greenl.  on  Ev.,  §  664;  1  Howard's 
U.  S.  Rep.,  104. 

The  instruction  of  the  court  upon  the  plea  of  the 
statute  of  limitations  need  not  be  noticed,  because  if 
either  plea  of  non  est  factum  should  be  found  for  the 
defendant,  the  instrument  being  thereby  avoided,  the 
action  must  fedl;  and  should  tlie  finding  be  against  him 
on  these  pleas,  the  plea  of  the  statute  of  limitations 
would  constitute  no  ground  of  defense  to  the  action; 
so  that,  in  any  aspect  of  the  case,  this  plea  is  irrelevant 
and  improper. 
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The  judgment  of  the  circuit  court   will   be  reversed, 
and  the  case  be  remanded  for  a  new  trial. 


Dkjk   &   Co.    vs.    PoWEU.. 

Bankrupt.  PelUum  for  writ  of  supersedeas.  The  petition  of  a  bankropi  for  the 
writ  of  saperaedeas,  to  stay  the  collection  of  a  debt,  from  the  payment  of  vhich 
he  has  been  discharged  under  the  act  of  Congress  of  19th  August,  1841,  need 
not  aver  that  the  debt  was  not  incurred  by  the  bankrupt  in  **a  fidadarj  a- 
pacity.*^  In  such  petition  the  averments  must  be  certain  only  to  a  "  commoD 
intent." 

Sam  B.  Judgment  rendered  against  him  after  the  filing  of  his  petition  in  banknptaf. 
The  certificate  of  discharge  under  the  act  of  Congress  of  19th  August,  1841, 
applies  to  judgments  obtained  against  the  bankrupt  after  he  filed  his  petitioB 
in  bankruptcy,  if  the  judgment  be  upon  a  debt  which  he  owed  at  the  time  of 
filing  his  petition.  The  judgment  is  not  a  new  debt,  but  a  new  security  giTen 
by  the  act  of  the  law,  for  the  same  debt 

This  was  a  proceeding  of  the  character  stated  in  tin* 
opinion,  in  the  circuit  court  of  Haywood  county.  At 
the  November  Term,  1852,  Read,  Judge,  presiding,  judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff 
appealed  in  error. 

Bullock,  Read  &  Shapard,  and  Rains  &  Fbeeman,  fur 
plaintiif  in  error,  argued:  The  defendant  having  failed 
to  make  any  defense  to  the  suit,  after  filing  his  petition 
in  bankruptcy,  by  pleading  the  pendency  of  his  appli- 
cation in  bankruptcy,  or  obtaining  an  order  on  tbo 
plaintiffs  to  stay  proceedings  till  the  termination  of  the 
proceedings  in  bankruptcy,  can  not  now  be  relieved  from 
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the  judgment  in  this  proceeding,  by  supersedeas.  The 
petition,  and  the  pending  of  the  application  to  be  dis- 
charged as  a  bankrupt,  might  well  have  been  pleaded 
as  a  defense  to  the  suit;  and  no  defense  which  existed 
anterior  to  the  judgment,  can  be  now  pleaded,  or  relied 
upon  to  defeat  the  judgment ;  1  Chitty's  PL,  522 ;  8 
Johns.  Rep.,  77.  The  judgment  extinguished  the  debt 
due  by  the  bill  single,  and  created  a  new  debt,  and 
this  new  debt  was  not  a  debt  due  at  the  time  of  filing 
his  petition;  and.  we  insist  that  he  is  not  discharged 
from  this  judgment  by  the  proceedings  in  bankruptcy, 
as  this  debt  was  created  after  the  filing  of  his  petition 
to  be  discharged  as  a  bankrupt;  Thompson  ts.  Hewitt^ 
6  Hill's  R.,  254;  Crouch  vs.  GWciSfey,  6  Hill,  250;  Me- 
ehanic^s  Bank  vs.  Ilazzanrd^  9  Johns.  R.,  89 ;  Buss  vs.  Gil- 
bert, 2  Maule  &  Selwyn,  70;  8  7*.,  827. 

The  district  court  on  the  application  of  the  bankrupt, 
or  the  assignee,  might  and  would  have  issued  an  injunc- 
tion to  stay  proceedings  before  the  discharge  was  grant- 
ed imtil  the  further  order  of  that  court;  and  when  the 
discharge  was  granted,  he  might  have  pleaded  the  dis- 
charge puis  darien  continuance,  and  having  failed  to  do 
so,  he  comes  now  too  late  to  be  relieved  from  the 
judgment,  by  superseding  the  execution  issued  on  the 
judgment  rendered  against  him  in  consequence  of  his 
own  laches. 

The  defendant,  in  his  petition  for  supersedeas^  does 
not,  as  he  should  have  done,  state  that  the  debt  from 
which  he  seeks  to  be  relieved,  was  not  created  in  con- 
Hoquence  of  de&lcatioh  as  a  public  officer,  or  as  execu- 
tor, 4idministrator,  guardiamt,  or  trustee,  or  whUe  acting 
in  any  other  fiduciary  character ;  Maples  vs.  Bumside^ 
I  Denio  K  Y.  R.,  882. 
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M.  &  H.  Brown  and  T.  G,  &  W.  M.  Smith,  for  de- 
fendant in  error,  argued:  The  certificate  of  discharge 
under  the  act  of  Congress  of  1841,  is  a  perfect  and  com- 
plete discharge  from  ^'all  debts,  contracts  and  other 
engagements,"  which  were  "proveable"  under  the  com- 
mission. This  debt  fell  within  this  class.  The  defendant 
could  not  have  plead  his  bankruptcy  at  any  time  before 
final  judgment  against  him,  because  he  had  not  obtained 
his  discharge;  Lammua  vs.  Fairfield^  5  Mass.  Rep.,  248. 

When  a  judgment  is  obtained  against  a  petitioner  in 
bankruptcy,  pending  his  petition^  and  before  his  certifi- 
cate, on  a  debt  contracted  before  the  petition  was  filed, 
the  certificate  of  discharge,  when  granted,  is  a  discharge 
from  the  judgment;  Johnson  cfe  Clark  vs.  Fitzhugh  ^t 
als.,  3  Barbour's  Ch.  (N.  Y.)  Eep.,  360,  372-3.  The 
same  doctrine  has  been  held  in  all  the  States  where  the 
question  has  been  decided;  see  United  States  Dig. 

The  same  rule  prevails  in  England;  see  Petersd.,  title 
Bankrupt  Certificate,  letters  e.  b.,  3  Vol.,  p.  897.  Belief 
will  be  granted  on  motion;  Baker  vs.  The  Judges  of 
Ulster  Common  Pleas^  4  Johns.  Eep.,  191 ;  and  see  the 
cases  above  referred  to. 

ToTTEN  J,,   delivered  the  opinion  of  the   court 

Dick  &  Co.  were  holders  of  a  note  on  James  B. 
Powell  and  others,  makers  thereof,  due  August  28,  1839, 
for  two  thousand  two    hundred    and  eighty-one  dollars. 

They  instituted  suit  thereon,  against  said  makers,  in 
the  circuit  court  of  Haywood,  May  31,  1841,  and  judg- 
ment was  thereon  rendered,  October  10,  1848,  for  two 
thousand  seven  hundred  and  seven  dollars. 
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On  tbe  5th  September,  1842,  said  James  B.  Powell 
filed  his  petition  as  a  voluntary  bankrupt  in  the  district 
court,  U.  S.,  at  Jackson,  under  the  general  bankrupt 
law  of  August  19,  1841,  and  thereon,  by  decree  of 
said  court,  July  6,  1843,  was  discharged  from  all  his 
debts  "owing  and  contracted"  at  the  time  of  the  pre- 
sentation of  said  petition,  and  obtained  his  certificate  in 
pursuance  thereof. 

The  plaintiffs  caused  an  alias  execution  to  issue, 
March  8,  1862,  on  their  said  judgment,  it  remaining 
unsatisfied,  to  be  levied  of  the  estate  of  said  Powell,  who 
thereon  by  petition  in  the  circuit  court  of  Haywood, 
applied  for  a  supersedeas,^  which  was  granted.  At  the 
return  thereof,  October  9,  1852,  the  plaintiffs'  motion  to 
dismiss  the  petition  in  this  behalf,  was  overruled,  and 
the  defendant's  motion  to  qicash  the  execution  sustained, 
and  the  execution,  as  to  this  defendant,  qua^hsd  by  the 
judgment  of  said  court.  The  plaintiffs  appeal  in  error 
to  this  court. 

Several  questions  are  made  by  counsel  for  the  plain- 
tiffs in  error. 

First:  That  the  court  erred  in  refusing  to  dismiss  the 
petition,  because,  it  does  not  aver  that  the  debt  in 
question  was  not  created  by  the  debtor  "  while  acting  in 
a  fiduciary  capacity,"  and  Maples  vs.  Bumside,  1  Denio 
R.,   334,  is  relied  on. 

The  certificate,  fairly  obtained,  is  a  discharge  from 
all  debts  owing  by  the  bankrupt  at  the  time  of  the 
prosecution  of  his  petition,  except  those  contracted  or 
incurred  in  a  "fiduciary  capacity."  As  to  them  it 
does  not  apply  and  is  no  discharge.  The  general  rule 
is  that  all  the  debts  are  discharged,  but  it  has  an 
exception  of  a  special  class  of  debts.     Now,   the  argu- 
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ment  is,  that  the  bankrupt  must  state,  by  way  of 
negative  averment,  that  the  debt  is  not  of  the  excepted 
class.  The  certainty  insisted  upon  is  that  which  aj^lies 
to  pleas  in  abatement;  that  is,  "certainty  to  a  certaiB 
intent  in  every  particular."  We  are  of  opinion  that  in 
H  case  like  this,  if  the  averments  be  certain  to  a 
"  common  intent "  that  is  sufficient.  It  will  be  presumed 
in  the  absence  of  any  averment  to  the  contrary,  thai 
the  debt  falls  under  the  general  provision  of  the  law. 
and  not  under  an  exception  to  it.  Besides^  upon  prin- 
ciple, the  averment  and  proof  must  be  ^  made  by  him, 
who  holds  the  affirmative;  that  is,  the  creditor  must 
aver  and  prove  that  the  debt  is  founded  in  a  fidaciarj 
obligation,  and  therefore,  is  not  affected  by  the  certifi- 
cate. For,  how  can  the  debtor  prove  that  it  is  not  so 
founded,  except  by  proving  it  to  be  something  else, 
from  which  the  negative  inference  could  be  drawn? 
Such  proof  would  be  irrelevant,  except  in  defence,  and 
to  rebut  the  plaintiff's  proof 

We  do  not  concur  in  the  doctrine  of  the  Kew  York 
case,  and  consider  that  the  petition,  omitting  the  nega- 
tive averment  in  question,  was  sufficient. 

2.  That  the  judgment  being  rendered  after  the  pre- 
sentation of  the  petition  in  bankruptcy,  though  hefm 
the  final  decree^  is  a  new  d^ty  to  which  the  certificate 
does  not  apply.  And  in  this  connection,  it  is  further 
argued,  that  as  defendant  failed,  after  filing  his  petition 
in  bankruptcy,  to  make  defense  to  the  action,  he  is  now 
precluded  by  the  judgment  rendered  therein.  Cases  are 
cited  to  support  these  positions;  Crouch  vs.  GridUy^  6 
Ilill's  K.,  260;  Thompson  vs.  UewHt^  6  llill's  K,  254; 
Kellogg  vs.  Schuyler^  2  Denio  E.,  74. 
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So  far  as  these  cases  go  to  support  the  plaintiffV 
positions,  we  do  not  concur  with  them.  We  do  not 
consider  the  judgment  rendered  on  the  note  as  a  n&w 
dd>t  It  is  a  new  security  given  by  the  act  of  the  law, 
for  the  same  debt ;  and  the  old  security,  the  note,  is 
merged  therein  and  extinguished.  That  is  all.  The  debt 
secured  by  the  note,  was  ^^owhig^^  at  the  time  the  pro- 
ceeding in  bankruptcy  was  instituted;  the  judgment  is 
founded  upon  that  note,  and  n6t  upon  any  n&w  con- 
tract or  consideration.  The  case  of  Johnson  vs.  FUzhugh^ 
3  Barbour's  Ch.  E.,  372,  accords  with  this  view  of  the 
subject,  and  is  in  conflict  with  the  cases  relied  upon  by 
the  plaintiffs. 

In  the  next  place,  it  must-  be  clear  that  the  bank- 
rupt is  not  precluded  by  the  judgment,  unless  by  plea 
he  could  have  prevented  its  recovery.  But  the  insUtm- 
tion  and  pendemyy  of  his  suit  in  bankruptcy  was  no 
matter  in  bar  to  the  creditor's  action  for  the  debt,  as 
the  bankrupt  might  fail  in  his  suit,  and  be  defeated  in 
his  effort  to  obtain  his  certificate.  Nothing  short  of  the 
certificate  could  be  good  in  bar,  and  that  was  not  ob- 
tained until  after  the  judgment  was  rendered;  Lummua 
vs.  Fairfield,  S  Mass.  R.,  250. 

It  is  true,  as  we  think,  that  the  district  court  had 
jurisdiction  to  enjoin  the  plaintiffs,  as  creditors  of  the 
bankrupt,  from  proceeding  further  in  their  action  upon 
the  note ;  because,  the  suit  in  bankruptcy  is  a  suit  in 
equity,  to  which  all  the  creditors  of  the  bankrupt  are 
to  be  considered  as  parties,  and  subject  to  such  orders 
as  it  may  be  equitable  to  make  in  relation  thereto;  {;oid. 
§  6.)  Yet,  the  omission  of  the  bankrupt  to  apply  for 
the  injunction,  cannot  affect  the  nature  of  the  case;  for, 
if  it  was  a  proper   case   for   an  injunction,   it  was   the 
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duty  of  the  plaintiffs,  after  notice  of  the  suit  in  bank- 
ruptcy, to  suspend  further  action  without  the  necessity 
of  legal  restraint;  and  their  failure  to  do  so,  was,  in 
some  sense,  a  wrong,  from  which  they  cannot  be  allowed 
to  take  any  benefit. 

Now,  as  to  the  effect  of  the  certificate,  it  shall  "be 
deemed  a  full  and  complete  discharge  of  all  debts,  con- 
tracts, and  other  engagements  of  such  bankrupt,  which 
ace  proveable  under  the  act ; "  subject,  however,  to  be 
impeached  for  fraud,  in  the  manner  provided  in  the 
statute ;  §  4. 

It  is  clear  that  the  plaintiff's  debt  was  proveable 
under  the  act,  and  entitled  pro  rata^  to  an  interest  in 
the  assetts  of  the  bankrupt's  estate.  It  is,  therefore,  My 
and  completely  discharged,  in  virtue  of  the  final  decree 
and  certificate  in  bankruptcy.  And  the  circumstance  that 
the  plaintiffs  proceeded  to  judgment  in  their  action  upon 
the  note,  does  not  at  all  affect,  or  change  the  nature 
of  the  case;  8  Petersd.  Ab.,  897;  Johnson  vs.  FUzhugk 
3  Barbour's  Ch.  E.,  372. 

The  result  is,    that    the    plaintiffs  were   not  entitled 
to  any    execution  upon    their  judgment,    and  the  same 
was  properly  quashed. 
Let  the  judgment  be  affirmed. 
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Cabiteb  vs.  Vaulx. 

Lost  ikstrukkht.  Affidavit  of  Ion,  Demurrer,  In  an  action  of  debt  upon  a 
lost  instrument  under  the  act  of  1819,  ch.  27,  the  affidavit  of  the  loss,  append- 
ed to  the  declaration,  is  made  a  part  of  the  record,  and  is  to  be  taken  as  a 
substitute  for  profert  of  the  instrument ;  hence,  the  sufficiency  and  Talidity  of 
the  declaration,  including  the  affidavit,  may  be  tested  by  demurrer. 

Same.  Scom,  The  affidavit,  required  by  the  statute  to  be  made  when  the  action 
is  upon  a  lost  instrument,  must  be  verified  before  the  court  in  which  the  action 
is  brought;  must  also  state  that  the  note  has  not  been  sold  or  assigned,  and 
must  be  made  by  the  plaintiff,  or  his  agent,  or  attorney,  into  whose  hands  the 
note  has  been  committed,  and  by  whom  it  has  been  lost,  or  mislaid. 

This  was  an  action  of  debt  in  the  circuit  coart  of 
Haywood  county.  At  the  June  Term,  1852,  Read,  Judge, 
presiding,  there  was  judgment  for  the  defendant,  and 
the  plaintiflF  appealed  in  error. 

Read  &  Shapabd,  for   plaintiff  in  error. 

T.  G.  &  W.  M.  Smffh,  for  defendant  in  error,  argued: 
A  demurrer  was  proper.  By  the  act  of  1819,  ch.  27, 
0.  &  N.,  417,  it  is  provided  that  the  affidavit  shall  be 
attached  to  the  declaration;  and  in  the  case  of  Powers 
vs.  Fitzhugh^  10  Humph.,  415-417,  it  is  said  that  "the 
affidavit  forms  part  of  the  record  of  the  cause."  When 
an '  instrument  is  set  out  after  oyer  craved  it  becomes 
a  part  of  the  declaration,  and  is  subject  to  demurrer; 
1  Chit  PL,  665-666;  Jones  vs.  Simmons^  4  Humph., 
814.  The  affidavit  takes  the  place  of  an  instrument  set 
out  after  oyer,  and  thus  becomes  part  of  the  record. 
If  this  were  not  so  it  could  never  be  made  part  of 
the  record,  for  it  is  not  necessary  to  make  profert  of 
the  affidavit,  and  oyer  cannot  be  craved  unless  profert 
15*  made ;  Stephen's  PL,  69. 

The  case  of  Einoaid  vs.  Francis^  Cooke's  Rep.,  49- 
53,  decides  that    an   affidavit    Accompanying    a   declara- 
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tion,  becomes  part  of  the  record,  and  that  it  is  not 
necessary  to  crave  oyer  of  it.  K  it  was  not  necessary 
in  this  case  to  crave  oyer  of  the  affidavit,  it  was  ne- 
cessary that  profert  should  have  been  made  of  it;  and 
the  declaration  is  demurrable  on  this  ground,  and  tlie 
fault  is  reached  by  this  demurrer;  Stephen's  PL,  141. 
The  affidavits  are  not  made  in  accordance  with  the 
statute,  which,  as  it  gives  a  new  remedy,  must  be 
strictly  followed;  Powera  vs.  Fitzhugh^  10  Humph.,  417; 
Peck,   172. 

ToTTBN  J.,   delivered  the   opinion   of  the  court. 

Debt  on  a  lost  note  for  eleven  hundred  dollars.  A 
demurrer  to  the  declaration  was  sustained,  and  plaintiff 
has  appealed  in  error  to  this  court. 

The  declaration  is  formal.  Two  affidavits  of  the  loss 
of  the  note  are  annexed  to  the  declaration;  one  by  ti. 
M.  Fogg,  stating  that  he  had  mailed  said  note  at  Kash- 
ville,  to  the  address  of  E.  J.  Eead,  and  it  is  verified 
before  a  justice  at  Nashville;  the  other  is  by  said  Eead, 
to  the  effect  that  said  note  never  came  to  his  possession, 
and  that  he  believes  it  has  been  lost  or  miscarried  in 
the  mail. 

The  Act  of  1819,  ch.  27,  gives  a  remedy  at  law  on 
lost  instruments,  but  requires  an  affidavit  of  the  loss, 
and  that  the  instrument  has  not  been  sold  or  assigned 
to  another.  The  affidavit  is  to  be  verified  before  the 
court  where  the  suit  is  instituted,  to  be  annexed  to,  and 
filed  with  the  declaration.  It  "  forms  part  of  the  record ;'' 
10  Humph.  K.,  415;  Cook's  R,  49;  it  is  to  be  taken 
as  a  substitute  for  profert  and  oyer  of  the  instrument, 
and,  in  effect,  becomes  incorporated   in,  and  forms  part 
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of  the  declaration.  The  demurrer  is,  therefore,  a  proper 
and  convenient  mode  to  test  the  sufficiency  and  validity 
of  the  declaration  including  the  affidavit.  It  is  true, 
that  a  more  technical  rule  might  require  the  substance 
of  the  affidavit  to  be  stated  in  the  declaration  itself; 
as,  that  the  instrument  was  lost,  and  that  it  had  not 
been  assigned.  But  such  strictness  has  not  been  usual 
in  practice;  and  we  do  not  deem  it  material  to  require 
it,  as  the  principal  matter  under  the  statute  is  the  affi- 
davit itself.  Here,  the  declaration  avers  the  loss  of  the 
instrument,  but  omits  to  aver  that  it  had  not  been 
assigned. 

2.  The  affidavits  are  bad.  Mr.  Fogg's  is  not  verified 
before  the  court,  as  required  by  the  statute,  and  is  other- 
wise defective.  Mr.  Read's  is  defective  in  not  stating 
that  the  note  has  not  been  sold  or  assigned.  It  is  ob- 
vious, likewise,  that  Mr.  Read  can  make  no  affidavit  in 
the  case,  as  the  note  never  came  to  his  hands,  and  ho 
knows  nothing  of  its  existence  or  its  loss.  But  we  think 
it  would  be  competent  for  an  agent  or  attoraey,  into 
whose  possession  the  instrument  had  actually  come,  and 
by  him  been  lost  or  mislaid,  to  make  the  affidavit  under 
the  statute;  because  he  represents  the  plaintiff,  and  is 
the  only  person  to  whom  the  facts  are  actually  known. 
And  so,  a  plea  in  abatement  may  be  verified  by  an 
agent  or  attorney,  if  the  facts  stated  in  the  plea  be 
within  his  personal  knowledge ;  Bank  of  Tenn.  vs.  Jones, 
1  Swan's  Rep.,  391. 

8.  We  may  observe  further,  that  the  remedy  at  law, 
under  the  statute,  does  not  supercede  the  former  remedy 
in   equity.    That  remains  as  it  was  before. 

Judgment  affirmed. 
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McCoy's  leasee  vs.  Williford. 

Chahprrtt.  Adverse  postemon.  Non-rendent  vendor.  A  non-resideDt  my 
lawfully  sell  and  convey  lands  belonging  to  him  in  this  State,  tbougfa  di«  land 
be  held  adversely  at  the  time  of  the  sale,  if  that  possession  be  a  mere  naked 
possession  without  title.  This  is  so  by  force  of  the  terms  of  the  second  |m>> 
viso  to  the  first  section  of  the  champerty  act  of  1821. 

Samb.  Bame.  A  contract  by  bond  for  the  sale  and  conveyance  of  land,  entered 
into  bona  fide^  at  a  time  when  no  adverse  possession  existed,  may  be  executed 
by  a  deed  of  conveyance  to  the  obligee  in  the  bond,  or  to  his  assignee,  after 
an  adverse  possession  has  commenced.  And  this  rule  prevails  though  the 
assignment  of  the  bond  was  after  the  adverse  possession  had  commenced. 

This  was  an  action  of  ejectment  in  tlie  circuit  court 
of  Dyer  county.  At  the  October  Term,  1852,  Kead, 
Judge,  presiding,  there  was  judgment  for  the  defendant, 
and  the  plaintiflF  appealed  in  error. 


Sampson  &  Son  and  Rains  &  Freeman,  for  plaintiff  in 
error. 

S.  Williams,  for  defendant  in  error,  cited  2  Humph., 
409;  11  /5.,  592;  1  Swan,  312. 

McKiNNBY,  J.,  delivered  the  opinion  of   the  comrt. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  Dyer.  The  ground  of  defense  relied  upon,  and  on 
which  the  action  failed,  was  champerty.  The  case  as 
presented  in  the  record,  is  this : 

In  the  early  part  of  the  year,  1849,  Henry  W.  Connor, 
(^who  from  the  recitals  of  some  of  the  title  papers  in  the 
record,  purports  to  have  been  a  resident  of  the  city  of 
Charleston,  South  Carolina,)  tlirough  his  attorney  in  fact, 
bargained,  and  covenanted  to  convey  to  Josiah  Ghimett, 
a  tract  of  land  of  about  one  hundred  and  ten  acres,  situ- 
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ate  in  Dyer  county.  A  bond  for  title  was  executed,  and 
delivered  to  him  at  the  time  of  the  contract.  In  July  of 
the  same  year,  a  vet'hal  contract  was  entered  into  be- 
tween Garrett  and  the  defendant,  WiUiford,  by  which 
the  former  agreed  to  sell  and  convey  to  the  latter,  twen- 
ty-nine and  a  half  acres  of  the  above  mentioned  tract, 
purchased  from  Conner.  A  survey  was  made,  and  the 
boundary  marked,  of  said  twenty-nine  and  a  half  acres 
of  land,  and  shortly  afterwards  WiUiford  settled  thereon, 
and  has  continued  to  reside  there  ever  since.  After- 
wards, Garrett  sold  his  interest  in  the  entire  tract  of  one 
hundred  and  ten  acres  to  McCoy,  the  lessor  of  the  plaintiff, 
and  assigned  to  him  Conner's  bond  for  title ;  and  there- 
upon, Conner,  by  his  attorney,  in  fact,  executed  to  McCoy 
a  deed  for  said  tract  of  land,  pursuant  to  the  terms  of  the 
title-bond.  To  recover  the  twenty-nine  and  a  half  acres 
this  action  was  brought. 

Upon  this  state  of  facts,  the  circuit  judge  instructed 
the  jury,  that,  if,  at  the  time  of  the  sale  and  assignment 
of  the  title-bond  by  Garrett  to  McCoy,  WiUiford  was  in 
possession  of  the  land,  claiming  it  as  his  own,  the  sale 
would  be  void,  and  the  deed  from  Conner  would  like- 
wise be  void. 

It  seems  to  us,  that  the  champerty  act  of  1821,  has  no 
application  to  this  case.  First,  assuming  the  fact  of  Con- 
ner's non-residence  to  be  established,  the  case  is  directly 
within  the  terms  of  the  second  proviso  of  the  first  section 
of  the  act,  which  declares,  "that  nothing  herein  con- 
tained shall  be  so  construed  as  to  prevent  any  non-resi- 
dent of  this  state  from  selling  and  conveying  any  lands 
in  this  State,  which  said  non-resident  may  own,  of  which 
lands  no  person  may,  at  the  time  of  such  sale,  hold  ad- 
verse possession  by  deed,  devise,  or  inheritance." 
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At  the  time  of  the  sale  and  execution  of  the  title-bond 
by  Conner  to  Gan-ett,  there  was  no  adverse  possession  of 
the   land   sold ;    and    the   subsequent   possession   of  part 
thereof,  by  Williford,  supposing  it  to  have  been  adverse,         | 
being  a    mere   naked  possession  without  tide^   interposed  | 

no   obstacle   to  the    conveyance  from    Conner  to  McCoy. 
This  is  necessarily  so   by  force  of  the  terms  of  the  pnv 
viso.     But,  secondly,  without  reference  to  the  proviso,  or 
to  the  fact  that   Connor  is  a   non-resident,  it  is   clear,  in         i 
another  view  of  the  case,  that  champerty  cannot  be  pre-         | 
dicated  of  the  conveyance  from  Conner  to  McCoy.    It  is         | 
settled,  that   a  contract   for   the  sale   and   conveyance  of         ! 
land,  entered  into  iona  fide^  at  a  time  when  no  adverse 
possession  existed,  may  be  consummated  by  the  execution 
of  a  deed  of  conveyance  after  an  adverse   possession  hau 
commenced ;   7  Yerg.,  384,  398.     The  contract  by  which 
the  i^urcliaser  became  vested  with  an  equitable  title,  be- 
ing lawful  and  valid  in  its  creation,  its  completion  is  not 
within  the  meaning  of  the  prohibition  of  the   champerty 
act,  notwithstanding  an  intermediate  adverse  possession. 

But  it  is  argued,  that  as  McCoy's  interest  was  in  fact 
acquired  by  his  purchase  from  Garrett  of  the  equitable 
title,  after  the  adverse  possession  of  Williford  commenced, 
that  the  contract  betioeen  them  is  within  both  the  letter 
and  spirit  of  the  champerty  act;  and  that  the  contract 
and  transfer  of  the  equitable  title  being  void,  it  results, 
as  a  legal  consequence,  that  the  conveyance  of  the  legal 
title  by  Conner  to  McCoy,  is  wholly  inoperative;  that, 
in  legal  effect,  the  transaction  is  the  same  as  if  Con- 
ner had  conveyed  to  Garrett,  and  he  to  McCoy.  To 
this  reasoning,  however  plausible,  we  cannot  yield  our 
assent.  It  does  not  seem  to  us  that  sound  policy  requires 
the  champerty   act   to  be  extended   upon  doubtful  eon- 
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struction.  It  has  always  been  held  in  this  State  that  a 
title-bond  may  be  transferred.  Tlie  assignee  is  placed  in 
the  stead,  and  substituted  to  all  the  riglits  of  the  assignor ; 
and,  consequently,  has  the  same  right  to  demand  the 
legal  title  from  the  vendor,  in  fulfilment  of  the  terms 
of  his  bond.  This  being  so,  we  hold  that,  as  a  convey- 
ance from  Conner  to  Garrett  would  have  been  free  from 
all  exception  on  the  score  of  champerty,  the  conveyance 
in  question  from  him  to  McCoy,  is  equally  unexception- 
able upon  this  ground.  And  we  are  not  prepared  to 
say  that,  upon  a  proper  construction  of  the  statute,  it 
IS  competent  to  look  beyond  the  legal  title ;  at  all  events*, 
we  feel  clear  that  it  is  not  competent  to  do  so  in  a 
court  of  law,  on  the  trial  of  an  action  of  ejectment. 
The  judgment  will  be  reversed. 


McGiNNis  V8.  Allen's  ad'mrs. 

Skt  off.  Action  by  prrtonal  repreae>itaiive.  To  an  action  brought  by  a  personal 
representatWe  the  defendant  may,  by  way  of  set-off,  avail  himself  of  notes  exe- 
cuted by  the  intestate ;  though  assigned  to  the  defendant  by  the  payee  after  the 
death  of  the  intestate ;  if  the  notes  were  such  as  would  be  proper  matters  of 
a  set-off  to  an  action  brought  by  the  intestate  were  he  living. 

This  was  an  action  of  debt  in  the  circuit  court  of 
Dyer  county.  At  the  Jime  Term,  1852,  Head,  Judge, 
presiding,  there  was  judgment  for  the  plaintiffs  and  the 
defendant  appealed  in  error. 
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F.  G.  Sampson,  for  plaintiff  in  error,  cited  1  Swan. 
92;   /&.  258. 

S.  Williams,  for  defendant  in  error,  cited  2  Hill  210; 
3  U.  S.  Dig.,  418 ;  6  New  Hamp.,  35 ;  20  Johns.  R., 
137;  36  Eng.  Com.  Law  R,  443. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  debt  brought  in  the  circuit 
court  of  Dyer  by  the  defendants  in  error  against  the 
plaintiff  in  error.  Verdict  and  judgment  against  the 
defendant  for  five  huntired  and  eighty-three  dollars  and 
eighty-three  cents,  and  an  appeal  in  error  to  this  court. 
Among  other  grounds  of  defense  to  the  action  relied 
upon  by  the  defendant,  was  a  plea  of  set  off.  In  sup- 
port of  this  plea,  the  defendant,  on  tlie  trial  of  the 
cause,  offered  two  notes  under  seal,  each  for  the  sum 
of  one  hundred  and  seven  dollars,  executed  by  the 
plaintiffs'  intestate  to  McClure  &  Co.,  and  assigned  to 
the  defendant  McGinnis,  before  the  commencement  of 
this  suit,  but  after  the  death  of  the  intestate.  The  court 
held  that  the  defendant  could  not  avail  himself  of  these 
notes  by  way  of  set  off  to  the  plaintiffs'  demand,  on 
the  ground  that  the  assignment  was  subsequent  to  the 
death  of  the  intestate. 

In  this  we  think  there  is  error.  If  in  an  action  by 
Allen,  in  his  life-time,  the  notes  would  have  been  proper 
matters  of  set  off,  they  are  equally  so  in  an  action  by 
his  personal  representatives.  We  are  aware  of  no  prin- 
ciple upon  which  the  distinction  taken  by  the  circuit 
judge  can  be  maintained.  The  time  of  the  assignment, 
whether  prior  or  subsequent  to  the  intestate's  death,  u^ 
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immaterial,  provided  it  were  before  the  institution  of 
the  suit.  It  is  well  settled  by  the  course  of  decision 
under  the  act  of  1756,  ch.  4,  §  7,  that  if  the  defendant, 
in  an  action  in  which  a  plea  of  sot  off  is  an  admis- 
sible defense,  were,  at  the  time  of  the  commence- 
ment of  such  action,  the  holder  and  proper  owner  of 
a  note  or  bill-single  executed  by  the  plaintiff,  either  by 
endorsement  or  delivery,  he  may  avail  himself  of  such 
note  or  bill-single  as  a  set-off  to  the  plaintiff's  demand; 
8  Humph.,  46 ;  1  Swan,  258 ;  Ti.  92.  Such  debts  are 
regarded  as  "mutual"  within  the  meaning  of  the  act. 
The  set-off  is  given  as  a  more  summary  and  convenient 
remedy  than  a  cross-action.  Tlie  policy  of  the  statute  is 
to  suppress  useless  litigation,  and  its  provisions  are  there- 
fore entitled  to  receive  a  favorable  and  liberal  construc- 
tion. 

The  argument  against  the  admissibility  of  the  set-off 
relied  upon  in  this  case,  deduced  from  the  policy  of  the 
statutes  regulating  the  administration  of  insolvent  estates, 
however  well  founded  as  applicable  to  cases  conducted 
under  the  provisions  of  those  statutes,  has  no  application 
to  the  present  case.  So  far  as  appears  from  this  record, 
no  suggestion  of  the  insolvency  of  the  intestate's  estate 
has  been,  or  could  be  made.  If  the  estate  be  in  fact 
insolvent^  it  is  the  business  of  the  administrators  to  resort 
to  the  proper  proceedings  under  the  statutes. 

Judgment   reversed. 
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C0N8TROCTION  OF  Writings.  Gift  of  slaves^  by  deed,  to  take  effect  ai  the  death  ef 
the  donor,  he  retaining  **  the  property  of  the  slaveti"  during  hit  life.  WaHs,  m 
hia  lifetime,  executed,  acknowledged  and  committed  to  registration,  the  follow- 
iDg  instrument :  **  Know  all  men  by  these  presents,  that  I,  John  Walls,  of 
the  county  of  Rutherford,  State  of  Tennessee,  in  consideration  of  the  natural 
loTe  and  affection  I  bear  my  children,  Solomon,  Ryland,  Uiram  and  Malioda 
Walls,  have  transferred  and  conveyed  to  them  the  following  slaves  for  life, 
namely :  Green,  Clem,  Harry,  Edinond  and  Nancy,  and  her  increase.  To  bare 
and  to  hold  said  slaves  unto  said  children,  their  heirs' and  assigns,  to  take  ^ 
feet  at  the  termination  of  my  natural  life ;  I  retaining  the  property  d  said 
slaves  during  my  life.  Witness  my  hand  and  seal,  this  first  day  of  April,  1840. 
John  Walls  seal"  Ward  bought  the  interest  of  some  of  the  children,  and 
by  a  division  of  the  slaves,  after  the  death  of  Walls,  one  of  them  becaaoe  his. 
The  administrator  of  Walls  brought  suit  in  equity,  to  recover  the  negro  aet 
apart  to  Ward.  Hdd  that  the  instrument  above  quoted,  is  not  a  testamentuy 
paper,  bat  a  deed,  by  which  the  right  to  the  property  was  given  to,  and  vest- 
ed in  his  children,  at  the  time  of  the  execution  of  the  deed,  but  not  to  take  ef- 
fect in  possession,  or  be  beneficially  enjoyed,  unUl  his  death,  and  tiiai  in  a 
contest  between  the  administrator  of  the  donor,  (no  creditor  of  the  donor,  or 
sulksequent  purchaser  being  a  party,)  and  a  purchaser  from  the  donee,  effect 
would  be  given  to  the  instrument,  as  such. 

This  was  a  bill  filed  in  the  chancery  court  at  Trenton, 
upon  the  facts  and  for  the  purpose  stated  in  the  opinion. 
At  the  January  Term,  1853,  chancellor  Jones,  presiding, 
there  was  a  decree  for  the  complainant,  and  respondent 
appealed. 

M.  &.  II.  Brown,  for  complainant,  argued:  The  gift 
is  to  the  children  in  these  words:  "to  take  effect  at  the 
termination  of  my  natural  life,  I  retaining  the  jproperty 
of  said  slaves  during  my  life."  This  language,  in  express 
terms,  forbids  the  construction  that  any  thing  passed 
before  the  death  of  the  donor.  Tlie  absolute  property 
remained  in  him;  nothing  therefore  passed  until  his 
death.  See  the  cases  cited  2  Meigs'  Dig.,  page  1038, 
§  1991 ;  1  Williams  on  Ex.,  86-7,  late  edition ;  see  Tay- 
lor vs.  TayloTy  2  Humph.,  697. 
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The  cases  cited  by  defendants  are  all  conyeyances  of 
2/reserU  interests,  reserving  the  tcse^  merely;  of  this  class 
are  the  cases  of  Caines  vs.  Marlj/y  2  Ter,,  682;  and 
Jhmcan  wnd  wife  vs.  Admire,  of  P(vrUK  Self  1  Mur- 
phy, 466. 

The  case  before  the  court  allows  no  such  construction. 
The  cowveywnce  is  to  take  effect  at  the  donor^s  death. 
This  is  in  express  terms;  and  then,  to  make  the  mean- 
ing more  explicit,  if  possible,  the  donor  retains  the  "  pro- 
perty of  said  slaves "  during  his  life.  No  preeeni  interest 
passed.  The  gift  was  to  his  children  at  his  death;  that 
is,  to  such  of  them  that  might  be  then  living. 

Rains,  for  respondent. 

Caruthebs,  J.,  delivered  the  opinion  of  the  court. 

John  Walls,  in  his  lifetime,  executed,  acknowledged  and 
committed  to  registration,  in  the  county  of  Rutherford, 
an  instrument  in  the  following  words: 

"Know  all  men  by  these  presents  that  I,  John  Walls, 

of  the    county    of    Rutherford,  State    of   Tennessee,    in 

consideration  of   the  natural    love  and  affection  I  bear 

my    children,    Solomon,    Ryland,    Iliram    and    Malinda 

Walls,  have  transferred    and    conveyed    unto    them  the 

following  slaves  for  life,   namely :   Green,   Clem,  Ilarry, 

Kdmund  and  Nancy  and  her  increase.    To  have  and  to 

liold  said  slaves  unto  the  said  childi^en,  their  heirs  and 

assigns,  to  take  effect  at  the  termination  of  my  natural 

life,  I  retaining  the  property  of  said  slaves  during  my 

life.    Witness  my  hand  and  seal  this  1st  day  of  April, 

1 840.  John  Walls,  [seal.]  " 
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Defendant,  Ward,  bought  the  interest  of  some  of  the 
children,  and  by  a  division  of  the  slaves  made  by  the 
chancery  court  at  Trenton,  in  1849,  the  negro  boy, 
Green,  was  assigned  to  him.  This  was  after  the  death 
of  John  Walls. 

This  bill  is  filed  by  the  administrator  claiming  the 
boy.  Green,  upon  the  ground  that  the  above  instru- 
ment is  a  testamentary  paper,  and  consequently  that 
this,  and  the  other  slaves  belonged  to  his  intestate  at 
the  time  of  his  death,  and  are  subject  to  the  regular 
course  of  administration,  the  payment  of  debts,  &e. 

It  may  be  remarked  that  there  ai'e  no  creditors  before 
the  court,  and  in  this  suit  we  cannot  know  tliat  any 
exist.  We  can  only  consider  it  as  a  contest  between  the 
personal  representative  of  Walls,  and  one  claiming  under 
liis  deed.  The  deed,  then,  must  operate  against  the 
complainant  just  as  it  would  against  his  intestate^  so 
far  as  the  rights  of  those  claiming  under  it  are  affected. 
There  being  no  creditors  or  subsequent  purchasers  in  this 
suit,  proposing  to  contest  the  validity  of  this  title,  it  is 
to  be  considered  as  a  suit  by  the  donor  himself.  He 
must  be  bound  by  the  express  words  of  his  deed.  And 
his  administrator  standing  in  his  shoes,  has  no  other 
rights  than  those  possessed  by  his  intestate  at  the  time 
of  his  death.  Tlien,  as  by  the  express  words  of  his 
deed,  the  title  of  the  donees  "  is  to  take  effect "  at  his 
death,  he  only  "retaining  the  property  of  said  slaves' 
during  his  life ;  what  right  or  property  was  there  left  to 
pass  to  an  administrator?  Very  different  questions  might 
arise  in  favor  of  creditors,  or  subsequent  purchasers. 
Whether  they  could  prevail  against  the  title  of  defendant 
derived  under   this  deed,   would   depend   upon    circum- 
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stances,  wliich  do   not   appear  in   this   record,  and  upon 
which  we  give  no  opinion. 

But  the  ground    upon  which   this  suit  is  placed  by 
the  complainant,  is,  that  tlie  deed   of  his  intestate,   can 
only  be  regarded  as  a  testamentary  paper,  and   therefore 
conveys  no  title  as  against   creditors,  but  can  only  take 
eifect  after  they  are  satisfied;  that  the  children  can  only 
claim  as  legatees,  and  not  as  donees   of  the  remainder. 
Perhaps  the  answer  already  given,  that  the  complainant, 
as  administrator,  cannot  make  that  question,   as  the  law 
was  when  this  suit  was  brought,  would  be  sufficient.    The 
administrator  must  take  up  the  rights  of  his  intestate  as 
he  finds  them,  and   cannot  disregard   his  conveyances   of 
property,  even  for,  fraud,  either  in  law,  or  in  fact.    But, 
if  this  .paper  were   regarded  as  a  will,  it  would,   by  no 
means,   follow,  that  the   complainant,   as  administrator  of 
an  intestate,    could  prevail.      It  is   said  that   this  instru- 
ment, be  it  what  it  may,  disposes  of  all  the  property  of 
the  deceased.     It  is  here  presented,  duly   authenticated, 
as  a  deed,  and  acknowledged  on  all  hands,  to  be  the  act 
of  John  Walls.    The  title  either  passed  out  of  him  to  the 
remainder  in  this  property,   at  the  date  of  the  deed,  ac- 
cording  to   the  construction  of  defendant,   or  it  passed 
under  the  paper  as  a  will,  as  contended  by  complainant's 
solicitor.      Now,   the   complainant's    rights   rest    entirely 
upon    the  fact  of  an  intestacy.      lie  is   not  executor,    or 
administrator  with  the  will  annexed.     If  it  be  a  will,  it 
Is    believed   that  no   one   can  recover   the  property   dis- 
posed of  by  it,  xmless  he  is  legally  appointed  to  act  un- 
der it,   or  be  a  creditor,  or  purchaser,    or  claim  under  a 
title  hostile   to   that   of  the  deceased.      Here,   the   very 
ground  upon  which  the  complainant  claims,  is,  ihat  Walls 
made  a  will  be(iueathing  this  property  to  his  children,  and 
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yet,  his  right  to  recover  as  administrator,  or  to  adminis- 
ter at  all,  rests  solely  upon  the  fact  that  he  made  no 
will,  but  died  intestate.  It  will  be  observed,  that  the 
validity  of  this  paper  is  npt  controverted  on  either  side. 
It  is  admitted  to  be  good  as  a  deed,  or  a  testament. 
The  complainant  does  not  insist  that  it  is  invalid;  bnt 
that  being  a  testament,  by  legal  construction,  it  only 
carries  the  title  to  the  property  subject  to  the  debts.  It 
is  no  sufficient  answer  to  this  view  of  the  case,  that  it  is 
no  bar  to  the  recovery  of  complainant,  as  administrator, 
because  it  has  not  been  proved  as  a  will.  The  law  pro- 
vides a  mode,  by  which  any  one  interested  in  its  probate, 
if  it  be  a  will,  may  coerce  its  production  for  that  pur- 
pose ;  act  1794,  ch.  1,  §  47.  Although  it  may  be  tnie, 
that  no  one  could  assert  any  rights  under  it,  as  a  will, 
without  probate,  yet  we  think  that  its  production,  under 
tlie  circumstances  of  this  case,  is  sufficient  to  defeat  tlie 
complainant's  right  of  recovery.  It  is,  in  form,  a  deed; 
proved  and  registered  as  such ;  was  so  intended  by  the 
maker,  and  its  character  can  only  be  changed,  if  at  aD. 
by  construction  of  law.  This  change  cannot  be  made  by 
Walls,  or  complainant,  if  it  could  by  others. 

But  we  do  not  consider  it  a  testamentary  paper.  It 
could  not  have  been  so  intended  by  the  maker.  His  ob- 
ject certainly  was,  to  make  an  absolute  conveyance  of 
tlie  slaves,  subject  to  a  life  estate  in  himself.  The  donees 
are  "  to  have  and  to  hold  said  slaves "  unto  them,  their 
*' heirs  and  assigns."  Yet  it  is  to  take  effect  at  the  termi- 
nation of  the  donor's  "  natural  life,"  and  he  "  retains  the 
property  of  said  slaves  during  his  life."  Although  snch 
is  not  the  literal  import  of  these  restrictive  words,  yet, 
taken  in  connection  with  the  whole  instrument,  they  can 
unly  mean  that  the  use  of  the   slaves  daring  his  life,  b 
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reserved.  Any  other  conBtmction  would  place  it  in  his 
power  to  defeat  the  gift  entirely,  by  giving,  selling,  or 
willing  them  to  others.  He  certainly  intended  to  secure 
the  property,  after  his  death,  to  the  designated  objects  of 
his  bounty,  and  not  to  mock  them  with  false  hopes.  To 
give  the  paper  immediate  effect,  and  make  clear  his  in- 
tention, he  acknowledged,  and  had  the  paper  registered, 
according  to  the  requisitions  of  the  law,  on  the  subject 
of  deeds  of  gift.  No  ground  is  left  for  creditors  to  com- 
plain, because  the  deed  was  made  public  by  registration. 
Since  the  case  of  Ccmiea  cb  Wife  vs.  MaHey^  2  Y^rger, 
582,  decided  in  1831,  by  this  court,  the  law  has  been 
well  settled  to  be,  that  "  a  deed  of  gift  of  slaves,  to  take 
effect  after  the  death  of  the  donor,  is  valid,"  and  that 
"the  delivery  of  possession  is  not  essential  to  the  validity 
of  a  gift,  where  the  gift  is  evidenced  by  writing."  In 
Oaina  vs.  Jones^  5  Yerger,   the   same  rule   is  recognised. 

The  English  law,  of  former  times,  to  the  contrary,  in 
relation  to  personal  property,  by  which  the  entire  inter- 
est went  with  the  life  estate,  because  a  remainder  could 
not  be  created  in  personal  property,  has  long  since  been 
changed,  both  there  and  here ;  2  Yerger,  583 ;  2  Kent's 
Com.,  258.  The  law  being  clear,  then,  that  a  remander 
may  be  limited  on  a  life  estate,  or  that  the  reservation  of 
a  life  estate,  or  the  use  for  life,  in  a  deed  conveying  the 
remainder  to  another,  is  good  and  valid  in  law,  the  only 
dif9culty  arises  from  the  application  of  the  principle  to  a 
particular  deed. 

It  is  here  argued,  that  it  does  not  apply  to  this  case^ 
because  the  gift  is  not  to  take  effect  till  the  death  of 
the  donor,  and  that  he  retains  the  property ^  as  well  as 
the  use^  for  life.  Therefore,  it  is  contended,  that  no 
property  vested  in  the  donees  till  the  death,  and  con- 
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sequently  the  instrument  can  only  take  effect  as  a  will. 
We  cannot  concur  in  this  construction;  it  is  only  a 
difference  in  words,  and  not  in  ideas.  The  writer  of 
the  deed  must  be  taken  to  have  meant  by  the  language 
used,  to  convey  a  present  right  to  the  remainder  to 
his  children.  The  right  to  the  property  was  then  given 
and  vested,  but  not  to  take  effect  in  possession,  nor  to 
be  beneficially  enjoyed  until  his  death.  This  is  the 
plain,  common  sense  meaning  of  the  instrument;  the 
evident  intention  of  the  donor;  and  is  not,  we  think, 
in  conflict  with  any  technical  rule  of  law.  The  con- 
trary construction  would  make  the  deed  contradictory 
and  absurd.  By  it,  the  deed  would  be  made  to  give 
a  complete  right  to  the  property  to  the  donees,  in  the 
body  of  it,  and  then  reserve  the  whole  property  to 
himself  in  a  subsequent  clause.  This  would  make  the 
latter  clause  void  according  to  the  rule  of  law  apply- 
ing to  the  construction  of  deeds;  which  is,  that  where 
there  is  an  irreconcileable  conflict  between  a  prior  and 
subsequent  clause,  the  latter  must  fall  and  the  former 
stand.  The  maker  of  a  deed  will  not  be  allowed  to 
say:  ^'I  inserted  a  clause,  or  condition,  destructive  to 
your  supposed  title,  and  you  take  nothing;"  6  Yerger, 
254;  4  Cru.  D.,  329;  Martin's  K  C.  R,  28;  2  Yer- 
ger, 684. 

The  case  of  Watkim  vs.  Bean,  10  Yerger,  821,  is  a 
fair  illustration  of  that  class  of  cases  to  which  the  doc- 
trine contended  for  by  complainant's  counsel,  applies. 
The  principle  there  decided,  is,  that  an  instrument  which 
does  not  purport  to  convey  any  property  of  which  the 
maker  was  owner  at  its  date,  but  gives  the  one  half, 
as  in  that  case,  or  any  other  proportion,  or  all  the  pro- 
perty which  he  may  own  at  his  death,  is,  although  in 
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form,  a  deed,  testamentary  in  its  character,  and  can 
only  operate  and  take  effect  as  a  will.  But,  in  the 
case  before  ns,  the  property  was  then  in  possession,  and 
described;  and  the  donees  in  being,  and  named;  the 
paper  in  form,  a  deed,  intended  to  take  effect  as  snch, 
duly  proved  and  registered.  Nothing  is  relied  upon  to 
change  its  character,  but  the  fact  that  no  beneficial  in- 
terest passed  until  the  termination  of  a  life.  To  carry 
the  doctine  on  the  subject  of  converting  papers,  not  so 
intended,  into  wills,  by  construction,  would  be  tantamount 
to  a  negation  of  the  right  to  create  a  remainder  in  pro- 
perty, to  be  enjoyed  after  the  death  of  the  owner.  This 
right  is  well  settled,  and  where  it  is  exercised  in  good 
faith,  should  be  favored,  as  it  often  tends  to  preserve 
property  to  children,  which  would  otherwise  be  wasted 
by  unthrifty  parents,  who  are  generally  induced  to  make 
such  settlements  under  some  strong  equity,  as  in  Ae 
case  now  before  us. 
The  decree  must  be  reversed,  and  the  bill  dismissed. 
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Limitation  cnr  Actions.  Ad  ^  1819,  cA.  28,  §  1.  Probate  and  registnUum 
of  died.  Seveo  years  posaeasion  of  land  under  a  deed  purporting  to  conrey 
an  estate  in  fee,  whether  the  same  be  prored  and  registered  in  the  manner 
directed  by  the  statutes  or  not,  or  whether  it  be  registered  at  aO  or  not,  in- 
vests him  who  is  in  possession  with  a  perfect  legal  title,  exc^t  as  to  persons 
under  disability ;  in  virtue  of  which,  he  may  suppoit  or  defend  the  action  of 
ejectment. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  Obion  county.  At  the  February  Term,  1863,  Frrz- 
<^^BaBAU),  Judge,  presiding,  there  was  judgment  for  the 
defendant,  and  the  plaintiff  appealed  in  error. 

Cochran,  for  plaintiff  in  error. 

ToTTEN,   J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  for  the  western  half 
of  a  one  thousand  acre  tract  of  land,  in  Obion  county, 
granted  to  Edward  Harris.  The  defendant  was  admit- 
ted to  defend  in  the  room  and  stead  of  the  tenants  iu 
possession.  The  judgment  was  in  his  favor,  and  the 
plaintiff  has  appealed  in  error  to  this  court. 

At  the  trial,  the  lessors  of  the  plaintiff  showed  title 
in  themselves,  to  the  land  in  dispute.  Thereon,  the  de- 
fendant proved  that  he  claimed  to  be  the  owner  of  the 
one  thousand  acre  grant;  and  in  October,  1886,  leased 
the  same  to  one  A.  G.  Cummins,  and  put  him  in  pos- 
session. The  lease  is  in  writing,  and  for  the  term  of 
eight  years.  The  defendant  also  exhibited  in  proof,  a 
tax  sale  deed  for  the  one  thousand  acre  grant,  executed 
to  him  by  the  sheriff  of  Obion  county,  10th  November, 
1837,  purporting  to  convey  an  estate  in  fee,  in  virtue 
of  a  sale  for  the  non-payment  of  the  public  tax  for  1835. 
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This  deed  was  proved  before  the  county  court  of  Obion, 
April  Term,  1888,  and  registered.  It  was  read  without 
exception  to  its  competency,  as  evidence  at  the  trial  in 
the  circuit  court,  and  no  exception,  on  that  ground,  is 
taken  in  this  court.  There  is  much  evidence  tending 
to  prove,  and  we  think,  satisfactorily,  that  defendant 
has  had  a  continuous,  adverse  possession  of  the  prem- 
ises, by  tenants  holding  under  him,  directly  or  mediately 
from  the  date  of  the  lease  to  Cummins,  until  the  insti- 
tution of  this  suit,  a  period  of  more  than  seven  years. 

It  is  now  argued  by  the  coimsel  for  the  plaintiff, 
that  the  probate  of  the  sheriff's  deed  was  void,  for  want 
of  jurisdiction  in  the  county  court  to  take  it;  the  clerk 
of  that  court  having,  by  statute,  the  exclusive  jurisdic- 
tion on  that  subject;  1835,  ch.  53,  §  6.  That  the  deed 
is,  therefore,  to  be  considered  as  not  well  registered,  or 
as  not  registered  at  all.  And  he  insists,  that  a  deed 
not  registered  is  not  such  an  assurance  of  title  as  is 
contemplated  by  the  first  section  of  the  Act  of  1819, 
ch.  28;  because,  in  our  law,  a  title  by  deed  is  not  con- 
sidered to  be  perfect  until  it  be  registered;  and  that 
the  registration  is  necessary  to  give  notice  of  the  extent 
of  the  tenant's  claim. 

It  is  true  that  a  perfect  legal  title  will  not  pass  by 
deed,  until  it  be  registered ;  1715,  ch.  38,  §  5.  Tliis  act 
supersedes,  to  a  great  extent,  the  common  law  convey- 
ances, and  introduces  a  new  system.  But  it  has  been 
held  that  an  unregistered  deed  vests  in  the  gi*antee  an 
equitable  title,  and  something  more;  it  vests  in  him  an 
inchoate  legal  title,  which  becomes  perfect  by  the  regis, 
try  of  the  deed. 

The  action  of  ejectment  cannot  be  maintained  upon 
an  unregistered  deed;  for,  that  action,  where  it  depends 
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upon  the  title,  can  only  be  supported  upon  a  pure  legal 
title.  But  the  act  of  limitation,  1819,  ch.  28,  does  not 
require  that  the  deed  be  registered.  K  the  tenant  hold 
under  a  deed  or  other  assurance  of  title,  purporting  to 
convey  an  estate  in  fee,  and  his  possession  be  continu- 
ous, adverse  and  exclusive,  for  a  period  of  seven  years, 
he  becomes  thereby  invested,  by  the  operation  of  the 
statute,  with  a  perfect  legal  title,  except  as  to  persons 
under  disability.  It  operates  both  upon  the  remedy  and 
the  title.  Hie  title  of  the  tenant  rests,  not  upon  the 
registry  laws,  but  upon  the  deed  and  the  adverse  pos- 
session. That  is  all  that  the  statute  requires;  and  it  is 
imperative  in  its  provisions,  to  the  effect  we  have  stated. 
We  cannot  require  that  the  deed  or  other  assurance  of 
title  be  registered  before  the  statute  shall  operate,  unless 
we  assume  to  interpolate  a  new  fact  into  its  provisions; 
which,  of  course,   we  have  no  power  to  do. 

This  statute,  therefore,  in  the  given  case,  has  the  effect 

•  to  vest  the  legal  title  in  the  person  in  whose   favor  it 

may  operate;  and  he  may  support  or  defend  the  action 

of  ejectment,  in  virtue  of  such  title,  in  like  manner  as 

in  the  case  of  a  registered  deed. 

As  to  the  notice  insisted  upon,  the  possession  of  the 
tenant  is  sufficient  to  put  the  owner  of  the  land  upon 
enquiry  as  to  the  nature  and  extent  of  the  title  claimed 
by  the  tenant  in  possession. 

Other  inferior  questions  have  been  alluded  to  in  ail- 
ment, but  we  are  satisfied  that  there  is  no  error  in  the 
record,  and  order  the  judgment  to  be  affirmed. 

Judgment  affirmed. 
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Witness.  CcmpeUney,  Interest  in  the  event  of  the  suit.  The  btereet  which 
readers  a  party  incompeteut  as  a  witness  must  be  either  a  legal,  certun  and 
immediate  interest  in  the  event  of  the  cause  or  in  the  record  for  the  reason 
that  it  will  be  legal  evidence  for  or  against  him  in  another  suit.  A  remote, 
uncertain  or  contingent  interest  will  not  disqualify)  neither  will  a  mere  honora- 
ry obligation.  Nor  can  it  be  left  to  the  opinion  of  the  witness  to  decide 
whether  or  not  he  is  competent ;  this  is  a  question  exdosiTely  for  the  court 
upon  the  facts  of  the  case. 

This  was  an  action  of  assumpsit  in  tlie  common  law 
and  chancery  court  of  the  city  of  Memphis.  As  stated 
in  the  opinion  the  material  facts  will  be  found  in  the 
report  of  this  case  in  10  Humph.,  470.  At  the  No- 
vember Term,  1852,  Harkis,  Judge,  presiding,  there 
was  judgment  for  the  defendants  and  the  plaintiff  ap- 
pealed in   error. 

Thornton-  &  Massey  and  Blume,  for  plaintiff  in  error. 

Weight  &  Tukley  and  Yergeb,  for  defendants  in  error. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  before  us  at  a  former  term,  but  not 
upon  the  questions  now  presented.  For  a  stat^nent  of 
the  material  facts,  we  refer  to  the  report  of  the  case; 
10  Humph.,  470. 

In  the  progress  of  the  trial,  the  plaintiff  introduced 
Nathaniel  Anderson  as  a  witness,  to  prove  that  8.  G. 
Dunn  was  a  part  owner  of  the  boat,  "Lady  of  Lyons," 
in  the  year  1843,  and  for  some  time  thereafter.  But 
the  witness  objected  to  being  examined  on  the  ground, 
^Hhat  he   was  himself,   at   one   time,   a  part    owner  of 
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said  steamboat,  and  sold  his  interest  therein  to  said 
Dunn;  and  if  said  Dann  were  liable  in  this  action, 
he  (the  witness)  considered  himself  boujid  to  the  sam^ 
extent.^^  And  thereupon  the  court  ruled  that  the  wit- 
ness was  not  bound  to  testify  in   the   cause. 

In  this  we  think  the  court  erred.  It  is  too  well 
settled  to  admit  of  discussion,  that  the  interest  whidi 
disqualifies  a  witness,  must  be  either  a  legal,  certaiu. 
and  immediate  interest  in  the  event  of  the  cause;  or, 
interest  in  the  record,  for  the  reason  tliat  it  will  be 
legal  evidence  for  or  against  him,  in  another  suit.  A 
remote,  uncei^tain,  or  contingent  interest,  will  not  dis- 
qualify; neither  will  a  mere  honorary  obligation,  where 
no  legal  obligation,  in  fact,  exists.  Nor  can  it  be  left 
to  the  opinion  or  judgment  of  the  witness  to  decide, 
whether  or  not  he  is  competent ;  this  is  a  question  ex- 
clusively for  the  court,  upon  the  facts  of  the  particular 
case.  The  presumption  is  in  favor  of  competency,  and 
the  contrary  must  be  satisfactorily  shown ;  and  if  it  be 
left  doubtful,  the  objection  will  only  go  to  the  credit 
of  the  witness;  1  GreenL  Ev.,   §§  386  to  390. 

The  statement  of  the  witness  in  the  present  case, 
shows  no  interest;  no  facts  are  stated  from  which  such 
a  conclusion  can  be  deduced;  the  exclusion  of  the  wit 
ness  rests  alone  upon  the  ground,  that  he  considered 
himself  interested. 

The  judgment  will  be  reversed,  and  the  verdict  set 
aside  as.  to  both  defendants. 
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Boyd  vs.  Mosely. 

Sali  or  GOODS.  Delivery.  A  delirery  of  goods  to  a  common  carrier,  to  be  by 
him  transported  to  the  buyer,  is  a  delivery  to  the  buyer,  as  the  carrier  is  the 
agent  of  the  buyer,  and  receiTcs  the  goods  for  him. 

Sams.  Same,  Stoppage  in  Iraimtu.  When  goods  have  been  delivered  by  the 
seller  to  a  common  carrier,  to  be  by  him  transported  to  the  buyer,  the  pro- 
perty becomes  vested  in  the  buyer,  subject  to  the  seller's  right  of  stoppage  in 
traimiu;  but  this  right  of  the  seller  is  gone  if,  before  it  is  exercised,  and  after 
the  delivery,  other  bona  fide  rights  intervene ;  as  if  the  buyer  sell  the  goods 
or  they  be  legally  attached  for  debt. 

{Sam K.  Vemio^M  lien.  The  Hen  of  the  seller  of  goods  for  the  price  thereof,  does 
not  exist  after  he  has  parted  with  the  possession. 

This  was  an  action  of  replevin  in  the  common  law 
and  chancer^  court  of  the  city  of  Memphis.  At  the 
March  Term,  1853,  IIabbis,  Judge,  presiding,  there  was 
judgment  for  the  defendant,  and  the  plaintiff  appealed  in 
error. 


Thornton  &  Massky,  for  plaintiff  in  eiTor,  argued : 
ITiat  Boyd  had  an  unquestionable  right  at  the  time  of 
the  attachment  levied,  to  retain  the  goods  until  the  price 
was  paid  or  tendered,  not  in  virtue  of  the  right  of  stop- 
]>age  in  tro/nsitUj  but  on  the  higher  and  older  doctrine 
of  U^n  for  the  pri<^.  Though  the  propet^ty  in  tlie  goods 
may  have  been  passed  by  what  had  been  done,  yet 
the  actual  possession  and  control  of  the  goods  were  stiU 
with  Boyd,  and  he  could  assei*t  his  lien.  This  is  a  lien., 
and  it  is  unlimited  and  unconditional  as  long  as  the 
i^oods  are  under  tlie  control  of  the  seller.  It  is  subject 
to  none  of  the  qualifications  which  attach  to  the  right 
of  stoppage  in  tra/nsitv  ;  Story  on  Sales,  ch.  9,  §§  281, 
:i82,  283-4,  286,  &c. ;  Kent's  Com.,  496  (3),  also,  492, 
K  mar. ; )  New  York  Fire  Insurance  Company  vs.  De 
Wolf  2  Cow.,  57;  Bloxam  vs.  SatmderSj  10  Eng.  Com. 
I..  R,  477,  479 ;   Hanson  vs.  Meyer,  6  East,  614 ;  Opin- 
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ion  of  Lord  Loughborough,  625 ;    Chapman  vs.  Lailioi^p. 
<5   Cow.,    110,   112;    Potter  vs.    Coward,  Meig's  R.,    22. 

T.   S.   Aybes,   for  defendant  in  error. 

ToTTEN,  J.,  delivered   the   opinion  of  the  court. 

Replevin  for  goods;  judgment  for  the  defendant,  and 
appeal,  by  the  plaintiff,   to  this  court. 

It  appears  that  in  May,  1851,  Thomas  Koen,  of  Holly 
Springs,  a  grocer,  sent  his  order  by  mail  to  the  plaintiff, 
a  grocer  at  Memphis,  to  forward  by  first  conveyance, 
four  barrels  of  whiskey,  one  barrel  of  brandy,  one  keg 
of  wine,  &c.,  and  at  the  same  time,  enclosed  to  the 
plaintiff  one  hundred  dollar  to  be  placed  to  his  credit 
on  account.  Before  and  after  this  time  other  orders  and 
remittances  of  like  character  had  been  made,  and  at  the 
date  of  this  transaction  the  balance  of  account,  was  in 
favor  of  the  plaintiff,  who  had  full  confidence  in  the 
credit  and  solvency  of  Koen.  The  goods  were  put  up, 
marked  "T.  Koen,  Holly  Springs,"  and  placed  on  the 
wagon  of  a  common  carrier,  at  the  plaintiff's  door,  but 
the  carrier's  receipt  was  not  taken.  It  was  the  custom 
nt  Memphis,  in  such  case,  to  take  the  carrier's  receipt; 
and  there  is  proof,  both  ways,  to  the  question,  whether 
goods  were  considered  as  delivered  before  the  receipt 
was  taken. 

The  goods  wei'e  thereon  seized  by  defendant,  as  sheriff 
of  Shelby,  in  virtue  of  an  attachment  in  his  hands 
against  Koen,  at  the  instance  of  a  creditor  of  Koen,  and 
claimed  to  be  liable  as  his  property.  They  were  then 
replevied  by  the  plaintiff;  and  it  is  now  argued  for  him. 
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First,  that  the  title  had  not  passed  to  the  buyer,  because 
the  delivery  was  not  complete;  and  second,  that  the 
seller  had  a  lien  upon  the  goods  until  the  price  was  paid 
or  tendered. 

As  to  the  delivery,  we  think  it  was  complete;  for,  it 
is  clear,  that  a  delivery  to  the  carrier  is,  in  effect,  a 
delivery  to  the  buyer;  and  he  may  maintain  an  action 
against  the  carrier  if  the  goods  be  lost  or  injured.  He 
is,  in  fact,  the  agent  of  the  buyer  and  receives  the 
goods  for  him.  By  this  delivery  the  property  becomes 
vested  in  the  buyer,  subject  only  to  the  seller's  right 
of  stoppage  in  tramitUy  which  is  an  equitable  right, 
not  inconsistent  with  the  former,  and  consists  in  reserving 
the  possession  of  the  goods,  while  in  transitu^  and  retain- 
ing them  until  the  price  be  paid.  But  this  right  is 
gone,  if  other  hona  Jide  rights  intervene,  before  it  be 
exercised;  as,  if  the  buyer  sell  the  goods  or  they  be 
legally  attached  for  debt,  as  in  the  present  case.  Nor 
is  the  case  affected  by  the  circumstance  that  the  car- 
rier's receipt  had  not  been  given,  when  the  goods  were 
attached.  It  was  proper  that  it  be  given,  but  it  is 
merely  evidence  of  the  fact  that  a  delivery  had  taken 
place.  The  custom  of  Memphis,  in  this  respect,  is  not 
material,  as  it  has  nothing  to  do  with  the  law  of  the  case. 

As  to  the  right  of  lien  for  the  price  of  the  goods, 
that  is  a  legal  right,  founded  in  possession ;  and  it  can- 
not exist  after  the  seller  has  parted  with  his  possession; 
N'ew8on  vs.  Thornton^  6  East.,  21;  Llckhomno  vs.  Ma- 
son, 2  T.  R.,  63. 

We  have  seen  that  the  delivery  was  complete  when 
the  goods  were  placed  in  possession  of  the  carrier;  and 
the  right  of  lien,  which  consists  in  possession,  was  then 
at  an  end. 
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His  honor,  the  circuit  judge,  instructed  the  jury  cor- 
rectly upon  the  subject  of  a  delivery  of  the  goods;  but 
erroneously  as  to  the  seller's  right  of  stoppage  in  tran- 
situ.  This  error,  however,  was  in  favor  of  the  plain- 
tiff, and  is  no  cause  of  reversal  here. 

Let  the  judgment  be  affirmed. 


ApPEKSON    m.    LOONET. 

Attachment.  J%utioe  of  tke  peace.  JuriecUetion,  Bj  the  act  of  1852,  ch.  15T, 
§  2,  jarif diction,  by  attachment,  to  the  extent  of  five  hundred  doHara,  k  ei- 
pressly  given  to  justices  of  the  peace. 

The  judgment  of  the  circuit  court  of  Shelby  county, 
in  this  case,  from  which  the  plaintiff  prosecuted  a  writ 
of  error,  was  rendered  at  the  May  Term,  1852,  Hum- 
FHREYS,  Judge,  presiding. 

A.   II.   Davidson,   for  plaintiff  in  error. 

Beown  &  Carutheks,  for  defendant  in  error. 

Oaruthebs,  J.,  delivered  the  opinion  of  the  court. 

The  attachment  issued  in  this  case,  on  the  8th  April 
1852,  stating  the  indebtedness  of  defendant  to  be  four 
hundred  and  twenty-eight  dollars,  and  that  he  had  re- 
moved, or  was  about  to  remove  himself,  or  his  property. 
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beyond  the  limits  of  this  State.  It  was  made  returnable 
before  a  justice  of  the  peace,  who  gave  judgment  for 
the  amount  claimed,  after  the  replevy  of  the  property. 
Appeal  was  taken  to  the  circuit  court,  where  the  pro- 
ceedings were  quashed.    Writ  of  error  to  this  court. 

The  only  groimd  upon  which  the  judgment  of  the  cir- 
cuit court  is  sustained,  in  the  argument  here,  is,  that  a 
justice  of  the  peace  has  no  jurisdiction  by  attachment, 
for  the  amount  claimed,  and  for  which  judgment  was 
rendered,  but  that  the  process  should  have  been  made 
returnable  to  the  circuit  court  where  the  case  was  alone 
cognizable. 

The  jurisdiction  of  magistrates  by  process  of  attach- 
ment was  very  limited  until  it  was  enlarged  by  the  act 
of  1843,  ch.  29.  It  was  not  extended  by  implication 
under  the  various  acts  increasing  tlie  amount  over  which 
these  oflBlcers  had  cognizance  by  warrant,  as  had  been 
decided  by  our  courts.  At  the  time  of  the  passage  of 
the  act  above  cited,  the  amount  was  two  hundred  dollars, 
as  fixed  by  the  act  of  1837,  ch.  22.  The  seventh  section  of 
the  act  of  1843,  provides  "that  the  jurisdiction  of  jus- 
tices of  the  peace  in  cases  of  attachment  shall  bo  co-ex- 
tensive with  their  jurisdiction  in  cases  of  warrant."  By 
the  act  of  1850,  ch.  269,  it  was  extended  to  five  hundred 
dollars.  Now,  the  question  made  in  argument,  is,  that 
this  last  enlargement  is  only  by  warrant,  and  not  by 
attachment;  that  the  act  of  1843,  must  be  confined  to 
the  amount  over  which  justices  of  the  peace  then  had 
jurisdiction,  which  was  only  two  hundred  dollars.  Tlie 
legislature  do  not  thus  confine  and  limit  it  in  words. 
Tlie  language  of  the  act  is  general,  and  it  is,  with  great 
plausibility,  to   say  the   least   of  it,  contended   that   any 

subsequent  extension  of  jurisdiction,  without  reference  to 
43 
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the  process  by  which  the  suit  might  be  commenced, 
would  embrace  cases  of  attachment.  We  would  not, 
liowever,  be  inclined  to  enlarge  this  jurisdiction  by  con- 
struction, as  it  is  subject  to  very  great  abuse,  being 
generally  carried  on  without  any  notice,  in  fact,  to  the 
defendant.  But  on  that  question  we  now  give  no  opinion, 
as  it  is  unnecessary  for  the  decision  of  this  case. 

By  the  Act  of  1852,  ch.  157,  §  2,  we  think  the  juris- 
diction  to  the  extent  of  five  hundred  dollars,  is  expressly 
given  to  justices  of  the  peace  by  attachment.  The  Act 
of  1843,  §  7,  seemed  to  confine  the  enlargement  of  juris- 
diction by  this  process,  to  cases  of  non-resident  and  ab- 
sconding debtors.  Tlie  act  of  1852,  was  expressly  made 
to  amend  that  section.  In  the  1st  section,  the  case  of 
debtors  removing,  or  being  about  to  remove,  is  em- 
braced. The  second  section  makes  the  process  "return- 
able before  a  justice  of  the  peace,  if  for  an  amount 
within  his  jurisdiction;  if  not,  then  to  the  circuit  court'' 
As  at  that  time  the  jurisdiction  of  a  magistrate  was 
five  hundred  doDars,  we  cannot  but  regard  the  legisla- 
ture as  intending  to  make  the  jurisdiction  by  attachment 
co-extensive  with  that  by  warrant  under  the  then  existing 
law. 

Let  the  judgment  of  tlie  court  below  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 
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Homicide.  Svidenee,  Name  of  person  slain.  Tho  prisoner  was  indicted  for  the 
marder  of  **  WilUam  Trammel.**  Ou  the  trial,  the  witnesses  did  not  prove  that 
the  christian  name  (there  being  no  contest  as  to  the  name)  of  the  deceased 
was  "William; "  he  was  spoken  of  as  the  "  deceased,"  or  "Trammel; ".  the 
verdict  of  tbe  jury  was  a  conviction  for  the  mutder  of  "William  Trammel," 
Held  that  the  conviction  was  proper. 

The  prisoner  was  indicted  in  the  circuit  court  of  Shell)y 
county.  The  venue  was  changed  to  Fayette  county,  and 
at  tlie  February  Term,  1853,  of  the  circuit  court  for 
that  county,  Humphreys,  Judge,  i)residing,  there  were 
verdict  and  judgment  against  the  prisoner,  and  he  ap- 
pealed  in   error. 

Yekoek  and   W.  T.  Bkown,   for  prisoner. 

Attorney  General  and  J.  L.  T.  Sneet>,  for  the  State. 

Caruikers,   J.,   delivered   the   opinion   of  the   court. 

This  is  an  indictment  for  the  murder  of  William  Tram- 
mel. Trial  and  conviction  in  the  circuit  court  of  Fay- 
ette of  murder  in  the  setond  degree,  and  ten  years 
imprisonment  in  the  penitentiary.  Motion  for  new  trial 
overruled,  and  appeal  to  this  court. 

It  is  objected  here  that  there  is  no  proof  in  the  record 
showing  that  the  christian  name  of  the  deceased  was 
William.  He  is  spoken  of  by  all  the  witnesses  as  the 
''  deceased, "  or  "  Trammel."  Tlie  argument  is  not  placed 
upon  the  ground  of  a  variance  between  the  name  proved, 
and  that  in  the  indictment;  but  that  the  proof  fails  to 
sliow  that  the  deceased  bore  the  name  of  William,  or 
any  other  christian  name. 
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We  think  this  objection  entirely  too  technical,  and  is 
insufficient  in  reason  or  law,  as  a  ground  upon  wliicli 
to  (listurl)  the  verdict.  In  case  of  a  variance  between 
the  name  in  the  indictment  and  tliat  proved,  the  law 
might  be  different.  But  here  it  does  not  appear  that 
any  question  was  made  as  to  the  given  name  of  the 
deceased ;  no  effort  made  to  show  that  he  bore  a  name 
different  from  that  stated  in  the  charge.  We  think  it 
too  late,  after  conviction  to  raise  that  question.  But. 
in  the  verdict  of  the  jnry,  the  defendant  is  found  gwilty 
of  the  murder  of  *'  William  Trammel,''  as  charged  in 
the  indictment.  Tliere  is  no  doubt  raised  in  any  part 
of  the  proof,  as  to  tlie  true  name;  that  any  other  man 
by  the  name  of  Traulmel,  lived  or  died  in  that  coun- 
ty ;  the  witnesses  all  referred  to  the  deceased,  as  Tram- 
mel, or  the  man  that  was  slain,  and  for  the  murder  of 
whom  the  defendant  was  on  trial.  Tlie  jury  certainly 
bad  pro(»f  enough  to  find  that  the  man  upon  whom  the 
murder  was  committed,   was  named   William. 

Judgment  affirmed. 
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ABATEMENT  BY  PLEA. 

See  Practice,  5. 
ACTION. 

1.  Unlanjqfvl  detainer.  Tlie  remedy  by  an  action  for 
unlawftil  detainer  is  proper,  where  the  party  in  pos- 
session of  land  has  obtained  his  possession  under  a 
verbal  contract  of  purchase,  and  afterwards  repudi- 
ates the  agreement  with  his  vendor  and  assumes  to 
hold  for  himself.    Beard  vs.  Bricker^  50. 

2.  Joinder  of  Parties,  Since  our  statute  which  makes 
all  joint  contracts,  in  effect,  joint  and  several,  and 
permits  the  i)laintiff  to  proceed  against  so  many  of 
the  parties  or  obligors  as  he  may  think  proper,  the 
plaintiff  may  sue  upon  several  bonds  jointly  those 
who  are  obligors  in  each  of  tlio  several  bonds,  al- 
though there  may  be  other  obligoi-s,  some  of  whom- 
have  signed  one  ])ond  and  some  another.  Trustees 
of  McMinn  Academy  vs.  lieneau  etals,,  94. 

?>.  Debt  upon  Judgment.  Administrator  de  bonis  non. 
An  administrator  de  bonis  non^  may  maintain  an 
action  of  debt  upon  a  judgment  recovered  in  the 
name  of  the  executor  who  preceded  him.  Smithy 
adrfHr.^  vs.  rea/rce^  127. 
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4.  Proceedings  before  Justice  of  the  Peace.  While  it  is 
true  that  the  court  will  not  regard  the  mere  forms  of 
proceedings  before  justices  of  the  peace,  yet  the  two 
classes  of  action,  ex  delicto  and  ex  contractu^  cannot 
be  blended  or  united  together,  and  a  recovery  cannot 
be  had  under  the  one  form  if  the  action  be  of  the 
other.    Beasley  vs.  Bradley  et  al.^  180. 

5.  Employer  and  employee.  How  and  to  what  extent  the 
person  employed  shall  recover  co^njpensation  or  dam- 
ages if  discharged  hy  his  employer.  A  person  hired 
to  perform  a  particular  service,  during  a  stated  period 
and  for  a  specified  price,  if  he  be  discharged  from 
service  by  the  hirer,  may,  upon  his  contract,  recover 
the  full  price  stipulated  to  be  paid  him  if  it  does  not 
appear  that  he  was  discharged  for  sufScient  cause,  or 
that  within  the  period  for  which  he  was  hired  he 
was  admitted  into  the  service  of  another  person.  In 
the  event  the  person  hired  has  been  admitted  into  the 
service  of  another,  the  measure  of  damages  to  be 
recovered  by  him  in  an  action  against  his  employer 
upon  the  contract,  will  be  the  amount  stipulated  in 
the  first  instance,  less  the  amount  agreed  to  be  paid 
by  the  second  employer,  or,  in  the  absence  of  an 
agreement,  the  value  of  the  services.  In  the  event 
the  person  hired  be  discharged  for  sufiicient  cause,  he 
may,  notwithstanding,  recover  upon  a  qimntum  meruit 
the  value  of  the  services  rendered  his  employer. 
Jones  vs.  Jones^  605. 

See  Use  and  Occupation,  1.  Rkplevin,  1.  Sale  of 
Land,  6. 

ADMINISTRATOR 

Pleading,  Jurisdiction,  In  an  action  against  an 
administrator  or  executor,  he  may  plead  "  fully  ad- 
ministered," "  no  assets,"  or  "  not  sufficient  assets," 
and  the  plea  may  be  tried  in  the  forum  where  tlie 
action  is  pending.  If  in  the  circuit  court,  by  a  jury: 
if  before  a  justice  of  the  peace,  then  by  the  justice. 
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The  judgment,  however,  in  such  case,  if  in  favor  of 
the  administrator,  is  not  conclusive  against  the  heirs 
in  a  proceeding  against  them  to  subject  the  land 
descended  to  them  to  the  payment  of  the  debt.  They 
may,  to  a  scire  facias  issued  for  that  purpose,  plead 
that  the  a<hninistrator  had  assets,  &c.  Anderson  vs. 
Lessee  cf  C'larKs  lieirs^  156. 

See  Action,  ?.  Forcible  Entey  and  Detainer,  2. 
LnnrrATioN  of  Actions,  4. 

ADVERSE  POSSESSION. 

Sieves.  K  several  persons  living  together  under 
the  same  roof  and  as  one  family,  have  a  mixed  con- 
current possession  of  slaves,  the  presumption  of  law 
is,  that  each  holds  consistently  with  his  awn  right,  as 
also  with  the  right  of  the  others,  and  that  tlie  posses- 
sion is  with  the  right;  and  this  presumption  will  pre- 
vail though  it  appear  that  one  of  the  family,  who 
assumes  to  be  the  head  of  the  family,  should  exercise 
ordinary  acts  of  ownership  over  the  slaves,  or  calls 
them  "  his  slaves,"  or  is  even  permitted  by  the  other 
members  of  the  family  to  pledge  one  of  them  for  his 
own  debt.  lobster  et  als.  vs.  Jordan  et  als.^  476. 
See  Grant,  2.  Limita'hon  of  Actions,  3.  Trespass, 
1.    Slaves,  2.    Champerty,  1,  2* 

AMENDMENT. 

Pa/rties.  When  the  words  "  administrator,  &c."  may 
be  regarded  as  descriptive  of  the  person  merely,  pro- 
cess in  which  they  are  so  used  may  be  amended  ])y 
striking  them  out.  Winnhigham^  adm^r,^  vs.  Cronchy 
170. 
See  Practice,  3.    Chancery,  2. 

ANTE-NUPTIAL  CONTRACT. 

See  Construction  of  WBrriNOs,  4. 

APPEAL. 

1.      Chancery.      Oriyimil  hill  and  cross-hiM,     An  appeal 
from  the  decree  of  the  chancery  court  rendered  upon 
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a  cross-bill,  opens  the  whole  case  presented  both  by 
the  original  bill  and  the  cross-bill,  thongh  there  be 
no  appeal  from  the  decree  dismissing  the  original 
bill.     Woodru/m  et  al8.  vs.  Ki/rhpa^rich  et  als.y  218. 

2.  Certiorari  a/nd  Supersedeas.  The  petitioner  for  writ?? 
of  certiorari  and  supersedeas  to  remove  a  cause  from 
before  a  justice  of  the  peace  into  the  circuit  court, 
alleged  the  following  as  reasons  for  not  appealing : 
that  the  services  of  Hill,  a  justice  of  the  peace,  had 
been  engaged  to  manage  and  conduct  the  suit  as  the 
friend  and  agent  of  petitioner  (he  being  old,  blind 
and  ignorant)  who  advised  him,  when  he  attended  at 
the  proper  time  to  take  the  appeal,  not  to  do  so,  a:? 
the  case  would  go  the  same  way  in  the  circuit  court. 
The  advice  was  taken,  but  the  petitioner  afterwards 
.ascertained  that  he  had  sat  upon  tlie  case  and  united 
with  the  other  justice.  Nelson,  in  giving  judgment 
against  him.  Hdd  that  this  was  a  sufficient  reason 
for  not  appealing,  and  the  petition  containing  matters 
showing  merit,  it  was  proper  to  grant  tlie  writs  of 
certiorari  and  supersedeas.      Allen  vs.  Prinvm^  337. 

3.  Chancery,  If  the  party  dissatisfied  with  a  decree  of 
the  chancery  court,  final  as  to  all  the  objects  of  the 
suit,  appeal  therefrom  and  afterwards  dismiss  his  ap- 
peal, whereupon  the  cause  is  remanded  to  the  chan- 
cery court  to  be  further  proceeded  with,  in  controlling 
the  management  of  a  trust  fund  involved,  he  is  bound 
by  the  decree  from  which  he  had  so  appealed  and 
cannot  have  any  error  therein  corrected,  or  take  any 
other  step  to  amend  by  introducing  new  parties.  Tlie 
only  remedies  left  him  are  a  writ  of  error  or  a  bill  of 
review.  FranMin  vs.  Franklin  et  c^?^.,  A  Franklin 
vs.  Haya  et  als.y  521. 

See  Summary  Pboceeping,  4. 

APPKENTICE. 

1.      County  CouH.    Act  of  1762,  ch.  5,  §  19.    The  statute 
of  1762,  does  not  otherwise  limit  the  extent  of  the 
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provisions  in  favor  of  an  indented  apprentice,  than 
by  fixing  the  minimum  that  shall  be  required  of  the 
master ;  and  it  is  therefore  held,  that  it  is  the  duty  of 
the  county  court,  in  acting  for  infants  and  orphans, 
under  this  act,  to  secure  for  apprentices,  so  far  as 
they  can,  the  most  liberal  provision  and  compensa- 
tion from  the  master.  Finc\  Chairman^  i&c.for  the 
use  of  Thomas  vs.  Gore^  326. 

%  Same.  Band.  Though  a  bond  taken  under  the  act 
of  1762,  ch.  5,  §  19,  is  made  payable  to  a  person  who 
is  at  the  time  chairman  of  the  county  court,  but  who 
is  not  so  described  in  the  statement  of  the  parties  to 
the  bond,  or  by  his  signature  thereto ;  yet,  if  his  offi- 
cial character  be  stated  in  the  bond,  it  is  a  good 
statutory  bond.  Nor  is  it  necessary  to  constitute  it  a 
good  statutory  bond  under  this  act,  that  it  should  be 
made  payable  to  the  chairman,  "  or  his  successors." 
lUd. 

ARBITRATION  AND  AWARD. 
1.  Mistake  of  the  arbitrators.  Where  it  clearly  appears 
upon  the  face  of  an  award,  or  by  the  evidence  of  the 
arbitrators,  that  in  making  the  award,  there  was  a 
mistake  in  a  matter  of  fact,  it  is  a  valid  objection  to 
the  award.     Conger  vs.  JameSy  213. 

2.  Award  must  he  final.  While  it  is  true  that  an  award 
may  be  good  in  part  only,  yet  to  be  valid,  it  must  be 
mutual  or  final.  Hence  where  work  has  been  done 
by  one  party  for  the  other,  and  payments  have  been 
made  therefor,  and  the  matter  is  submitted  to  arbi- 
trators to  determine  the  value  of  the  work  and  the 
amount  of  tlie  payments,  the  award  is  void  if  it  state 
tlie  value  of  the  work  and  omit  to  determine  the 
amount  of  the  payments.    Ihid. 

v5.  Practice.  When  an  award  which  is  to  be  made  the 
judgment  of  the  court,  is  submitted  for  that  purpose, 
if  the  award  be  void  for  want  of  mutuality,  the  court 
cannot  (upon  the  admission  of  the  party  in  whose 
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favor  the  award  is  that  the  other  party  is  entitled  to 
credits  not  given  him  in  the  award,  and  because  of 
which  the  award  is  defective,)  correct  the  award  and 
render  judgment  upon  it  as  corrected. 

ARREST  OF  JUDGMENT. 

1.  Supreme  court.  Act  of  1852,  ch,  152,  §  7.  The  act 
of  1852,  ch.  152,  §  7,  which  declares  that  the  supreme 
court  shall  not  arrest  judgments  "  for  any  defect  or 
imperfections  in  matters  of  form,"  applies  to  all  cases 
brought  into  the  supreme  court  after  the  act  went 
into  effect,  though  the  suits  may  have  been  instituted 
before  the  statute  was  enacted.  Com  and  wife  vs. 
Brazdtm,  273. 

2.  Pleadhig.  Practice.  A  plea  in  these  words :  "Deft 
plead  not  guilty,"  though  but  the  mere  name  of  a 
plea,  and  might  be  treated  as  a  nullity,  yet,  if  the 
plaintiff  take  issue  thereon,  it  is  a  waiver  of  the  ob- 
jection, and  the  judgment  will  not,  because  of  the 
defectiveness  of  the  plea,  be  arrested.    IHd. 

See  Peosecutob,  1. 

ASSAULT  AND  BATTERY. 

Former  conviction.  If  a  party  be  charged  with  an 
assault,  and  convicted  thereof,  he  cannot  afterwards 
be  punished  for  the  battery  committed  at  the  same 
time.     The  State  vs.  Chaffin,  493. 

ASSUMPSIT. 

See  Use  and  Occupation,  1. 

ATTACHMENT. 
1.  A  proceeding  under  the  statutes  of  Tennessee,  author- 
izing attachments,  may  be  prosecuted,  though  the 
plaintiff,  in  this  State,  is,  at  the  same  time,  prosecuting 
a  suit  in  the  chancery  court  of  another  State,  for  the 
purpose  of  bringing  to  sale  there,  property  of  his 
debtor,  for  the  satisfaction  of  the  same  debt.  Loch 
wood  i&  Co.  vs.  ]V^f/e  et  ale.,  515. 
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2.     Justice  of  the  Peace.     Jurisdiction.     By  the  act  of 
1852,  ch.  157,  §  2,  jurisdiction,  by  attachment,  to  the 
extent  of  five  hundred  dollars,  is  expressly  given  to 
justices  of  the  peace.    Apperson  vs.  Looney^  664. 
See  Pbactioe,  3.    Mechanic's  Lien,  4.    jRemainder,  1. 

ATTOENET'S  FEES. 

Not  recoverable  in  an  action  for  mesne  profits.  Tlie 
costs  which  may  be  recovered  in  action  for  mesne 
profits  are  only  the  legal  and  proper  costs  taxed  in 
the  action  of  ejectment,  not  including  attorney's  fees. 
White  vs.  Clack.,  230. 

AUTHENTICATION  OF  DEED. 

1.  Act  of  Congress  of  1804,  arkd  StaMUe  of  Tennessee  of 
1811,  ch,  76.  In  order  to  make  effectual  as  evidence 
a  Yirginia  grant  for  lands,  which,  according  to  the 
provisions  of  the  Act  of  1803,  ch.  58,  will  be  recog- 
nized as  a  valid  muniment  of  title,  the  Eegister  of 
the  Land  Office  of  the  State  of  Virginia  should  cer- 
tify under  his  seal  of  office,  (or  if  there  should  be  no 
seal  he  should  so  state,)  and  the  Governor  should  at- 
test that  the  certificate  is  in  due  form  and  made  by 
the  proper  officer.  Lessee  of  Brock  et  als.  vs.  Bur- 
chett,  27. 

2.  According  to  the  common  law.  To  authenticate  the 
grant  according  to  the  common  law  form,  the  Gover- 
nor's certificate,  under  the  great  seal  of  the  State, 
should  itself  verify  the  copy.  The  attestation  of  the 
official  character  of  the  officer  whose  certificate  pur- 
ports to  verify  the  copy  is  not  sufficient.    Ibid. 

BANKRUPT. 

1.  Petition  for  writ  of  supersedeas.  The  petition  of  a 
bankrupt  for  the  writ  of  supersedeas,  to  stay  the  collec- 
tion of  a  debt,  from  the  payment  of  which  he  has  been 
discharged  under  the  act  of  Congress  of  19th  August, 
1841,  need  not  aver  that  the  debt  was  not  incurred  by 
the  bankrupt  in  "  a  fiduciary  capacity."    In  such  pe- 
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tition,  the  averments  must  be  certain  only  to  a  "  com- 
mon intent."    Dich  cfe  Co.  vs.  Powell^  632. 

2.  Judgment  rendered  against  him  after  thefUng  of  kU 
petition  in  Jxmhruptcy.  The  certificate  of  discharge 
under  the  act  of  Congress  of  19th  August,  184:1,  ap 
plies  to  judgments  obtained  against  the  bankrupt  after 
he  filed  his  petition  in  bankruptcy,  if  the  judgment 
be  upon  a  debt  which  he  owed  at  the  time  of  filing 
his  petition.  The  judgment  is  not  a  new  debt,  but  a 
new  security  given  by  the  act  of  the  law,  for  the 
same  debt.    IMd. 

BILL  OF  EXCEPTIONS. 

When  to  he  taken  and  signed.  Practice,  A  bill  of 
exceptions  relates  to  matter  excepted  to  at  the  trial 
and  ascertained  before  the  verdict.  It  is  not  requisite 
that  it  be  fonnally  signed  before  the  trial  is  at  an 
end ;  it  is  suflScient  if  the  exception  be  taken  at  the 
trial  and  noted  by  the  Court,  and  it  may,  during  the 
term,  be  reduced  to  writing  and  signed  by  the  judge, 
or  the  judge  may,  in  a  special  case,  make  an  express 
order,  allowing  a  further  time  to  prepare  it.  Fei^rd 
vs.  AldcTj  adm'r.j  77 

BOND. 

See  Appbentioe,  2.    Sheriff,  4. 

CERTIORARI  AND  SUPERSEDEAS. 

Practice.  When  the  certiorari  is  resorted  to  merely 
for  the  purpose  of  correcting  an  abuse  of  the  execu- 
tion issued  by  a  justice  of  the  peace,  it  is  in  the  na- 
ture of  an  amlita  quefrula^  and  if  the  petition  be  dis- 
missed the  court  should  award  a  procedendo  to  the 
justice  in  whose  office  is  the  judgment,  as  the  judg- 
ment in  such  case  remains  in  full  force,  not  being 
affected  in  any  manner  by  the  certiorari,  Jones  vs. 
WiUiams^  105. 

2.      When  avaHaible  as  a  remedy.    The  remedy  by  writs 
of  certiorari  and  supersedeas^  can  be  resorted  to  as  a 
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snbstitnte  for  an  appeal,  only  when  it  is  stated  in  the 
petition  for  the  writs,  that  an  appeal  has  been  defeat- 
ed either  by  the  oppressive  or  erroneous  act  of  the 
court,  or  justice  of  the  peace ;  by  the  wilful  or  negli- 
gent act  of  the  clerk ;  by  the  contrivance  or  procure- 
ment of  the  adverse  party ;  by  inevitable  accident ; 
or,  by  the  blameless  misfortune  of  the  petitioner. 
Hence,  it  is  not  a  sufficient  reason  for  not  appealing 
from  the  judgment  of  a  justice  of  the  peace,  that  the 
petitioner  did  not  know,  or  suspect,  until  the  time 
within  which  he  might  have  appealed  had  expired, 
that  the  paper  upon  which  he  was  sued  was  a  forgery. 
MoMurry  vs.  MUcm^  176. 

3.  Practice,  Upon  a  motion  to  dismiss  a  petition  for 
writs  of  certiorari  and  supersedeas,  which  have  al- 
ready been  granted,  no  extrinsic  evidence  should  be 
heard  by  the  court,  either  presented  by  affidavits  or 
otherwise,  to  falsify  the  statements  contained  in  the 
petition.  The  judgment,  upon  the  motion,  must  de- 
pend upon  the  sufficiency  of  the  facts  stated  in  the 
petition  to  authorize  the  granting  of  the  writs.  Tlie 
cases  of  King  vs.  Eutherfordy  1  Ten.  R,  191,  and 
StevoaH  vs.  IlaU^  2  Ten.  E.,  179,  are  overruled. 
StyddvH  vs.  FowlheSj  537. 
See  PooB,  1.    Appeal,  2.    Bankritt,  1. 

CHAMPEETY. 

1.  Ad/oerse  possession.  Nonresident  vendor.  A  non- 
resident may  lawfully  sell  and  convey  lands  belong- 
ing to  him  in  this  State,  though  the  land  be  held  ad- 
versely at  the  time  of  the  sale,  if  that  possession  be 
a  mere  naked  possession  without  title.  This  is  so  by 
force  of  the  terms  of  the  second  proviso  to  the  first 
section  of  the  champerty  act  of  1821.  McCoy^s  les- 
see vs.  WUliford^  642. 

2.  Same.  A  contract  by  bond,  for  the  sale  and  convey- 
ance of  land,  entered  into  hoim  fide^  at  a  time  when 
no  adverse  poasession  existed,  may  be  executed  by  a 
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deed  of  conveyance  to  the  obligee  in  the  bond,  or  t<:» 
his  assignee,  after  an  adverse  possession  has  com- 
menced. And  this  rule  prevails  though  the  assign- 
ment of  the  bond  was  after  the  adverse  possession 
had  commenced.    IMd, 

CHANCERY. 

1.  Judgment  Notice.  Tlie  purchaser  of  property  sold 
under  a  decree  of  the  chancery  court,  becomes  a  qifa^i 
party  to  the  cause,  so  far  as  relates  to  the  rights  and 
duties  that  properly  appertain  to  his  purchase  under 
the  decree ;  and  hence,  if  he  fail  to  pay  the  purchase 
money  or  any  part  thereof,  at  the  time  it  becomes 
due,  the  court  may,  upon  motion,  and  without  any 
notice  to  him,  enter  judgment  and  award  execution 
against  him  for  the  purchase  money  remaining  un- 
paid.   Blackmore  vs.  BarTcer  et  als,  340. 

2.  Pleading,  A^nendynent  If  the  defendants  to  a  bill 
in  chancery  plead  the  want  of  proper  parties  as  com- 
plainants, and  the  plea  should  be  allowed,  the  court 
should  still  permit  an  amendment  by  adding  new 
parties,  if  the  complainant,  who  has  filed  the  bill,  has, 
himself,  an  interest  in  the  proceeding,  and  is  a  neces- 
sary party.    FranJclin  vs.  FranTdin  et  als.,  521. 

3.  Trusty  and  trustees.  K  one  who  is  charged  with  the 
management  of  a  trust  fund,  and  has  the  legal  title 
thereto,  be  incapable,  in  consequence  of  infirm  health, 
to  devote  such  attention  to  the  trust  as  its  magnitude 
demands,  the  chancery  court  may,  without  divesting: 
him  of  the  legal  title  to  the  funds,  appoint  suitable 
persons  to  perform  the  active  duties  of  trustee.    Ih. 

4.  Injunction,  PHvate  way.  Assuming  that  the  county 
court  has  the  constitutional  authority  to  open  a  pri- 
vate way,  yet  a  court  of  chancery  will  not  interpose 
by  injunction  to  prevent  the  owner  of  the  land  over 
which  the  way  is  granted,  from  placing  and  continu- 
ing in  the  way  such  obstructions  as  would  make  it 
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-  useless  for  the  purpose  intended,  if  it  appear  that  the 

^  way  was  opened  without  reference  so  much  to  the 

interests  of  him  over  whose  land  it  passed,  as  to  the 
interest  and  convenience  of  hiin  for  whose  benefit  it 
was  ordered  to  be  opened.  To  authorise  the  interpo- 
sition of  the  injunctive  power  of  the  court  in  such 
case,  it  must  appear  that  in  locating  the  way  tlie  least 
possible  injuiy  that  could  be,  consistently  with  the 
end  to  be  attained,  is  done  to  tlie  owner  of  the  land. 
Clack  vs.  White,  540. 

5.  Jurisdiction.  Wlien  a  cause,  which  is  exclusively  «)i" 
legal  jurisdiction,  (e.  g.,  a  question  of  damages  for 
libel  and  defamation,)  has  been  tried  at  law,  and  a 
jud^ent  rendered  against  the  defendant,  and  it  ap- 
pear that  there  was  no  fi'aud  or  concealment  by  the 
plaintiff  at  law,  a  court  of  chancery  has  no  jurisdic- 
tion to  interfere  to  relieve  the  defendant.  White  vs. 
CahaPs  adm-r,,  560. 

5'  See  Pabtiks,  1.     Appeal,  1,  3.    Fraud,  1.    Sale  of 

^  Land,  3,  4. 

CITARGE  OF  COURT  TO  JTTRY. 

r- 

i;  See  Homicide,  2,    Devisavft  vkl  non,  2,  3.     Ckimi- 

;.  NAL  Law,  1. 

()LERK  OF  CIRCUIT  COURT. 

t  Motion  agaiTist,  under  Act  of  1862,  cL  256,  §  12. 

:  Parties.      County  Trustee,     The  motion  against  a 

i  clerk  authorized  and  directed  to  be  made  by  Act  of 

:  1852,  ch.  256,  §  12,  should  be  made  in  the  name  of 

j  the  County  Trustee.    Ellis  vs.  Rogers  et  als.,  64. 

'  See  Summary  Proceeding,  2,  3,  4,  5. 

(;<)LLEGES. 

See  LlBdOTATION  OF  AoTlONfl,  5. 

COMPENSATION. 

'  See  Constitutional  Law,  2. 

I  44 
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CX)NFLICT  OF  LAWS. 

Dmnieil.  Husband  cmd  v>ife.  It  is  well  settled  that 
where  the  husband  and  wife  at  the  time  of  the  mar- 
riage, have  diflferent  domicils,  the  law  of  the  hus- 
band's regulates  the  marital  rights  as  to  moveable 
property.  If  the  husband  have  no  domicil,  then  the 
law  of  that  of  his  wife  would  govern.  Layne^  exr. 
i&c.  vs.  Pardee  and  toife^  282. 

COXSIDERxVTION. 

See  Contract,  1. 

CONSTITUTIONAL  LAWS. 

1.  lietrospeciive  laws.  Tlie  act  of  1842,  eh.  169,  §  4, 
though  it  be  construed  as  applicable  to  wills  made 
before  its  passage  (the  testator  being  alive  at  the  time 
of  its  passage)  is  not  in  conflict  with  the  declaration 
of  rights,  Art.  I,  §  20.      Wynrie^s  lessee  et  als.  vs. 

Wynney  406. 

2.  Compejisation  to  owfier  of  propeii/y  whioh  has  bet^n 
taken  for  a  pvhlic  use  ;  how^  and  m  what  way  to  he 
7nade.  Where  the  legislature,  in  the  exercise  of  the 
power  conferred  by  the  constitution,  assumes  to  ap- 
propriate the.  property  of  a  private  individual  to  a 
public  use,  in  the  construction  of  a  rail" road,  it  can- 
not prescribe  how  much,  and  in  what  way  the  owner 
shall  be  compensated  for  the  property  so  appropria- 
ted. The  value  of  the  property  taken,  must  be 
assessed  by  a  just  and  proper  tribunal,  and  the 
amount  paid  in  money.  It  is  a  debt  against  those 
who  take  the  property,  and  must  be  paid  as  all  other 
debts.  The  owner  thus  deprived  of  his  property, 
cannot  be  coerced  to  receive  as  compensation,  ameli- 
orations of  his  remaining  property,  or  the  enhance- 
ment of  its  value,  nor  any  other  "benefit  or  advan- 
tage," either  real  or  imaginary,  that  may  be  conferred 
upon  him.  The  measure  of  the  compensation  to  be 
made  to  the  owner  in  such  case,  is  the  fair  cash  value 
of  the  property  taken,  at  the  place,  and  in  the  form 
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taken ;  the  incidental  damages  or  benefits  which  are 
to  result  to  him  from  whom  the  property  is  taken, 
from  the  use  to  which  it  is  to  be  applied,  form  no  ele- 
ment in  the  computation  of  the  compensation.  So 
far  as  such  incidental  benefits  and  damages  are  in- 
volved, the  legislature  may  make  such  regulations  as 
are  deemed  proper,  in  the  way  of  placing  one  as  a 
set-off  against  the  other.  Woodfolh  vs.  Nashville  dk 
Chattcmdoga  JRailroad  Company^  422. 

3.  PrivcOe  ways.  Act  ^1811,  ch.  60.  The  act  of  1811, 
ch.  60,  conferring  upon  the  county  court  authority  to 
open  private  roads  is  repugnant  to  the  constitution 
and  void.     Clack  vs.  White^  640. 

See  Forcible  Entey  and  Detaineb,  1.     Corpora- 
tion, 3. 

CONSTRUCnOK  OF  WRITINGS. 

1.  Will,  Testator,  Thomas  Brown,  made  the  following 
bequest :  "  To  my  wife  I  give  all  my  household  fur- 
niture and  farming  topis  of  every  description,  and  the 
one  half  of  all  my  stock  of  every  description,  not  dis- 
posed of;  and  I  give  her  the  following  negroes,  to- 
wit :  Manuel  and  his  wife,  Nancy ;  big  Phil ;  Samuel 
and  Nancy,  his  wife ;  boy,  Henry  Clay ;  Malinda  and 
child,  Winston ;  and  after  her  death,  (if  not  disposed 
of  by  her,)  after  her  death  to  go  to  the  children  of 
Mary  Caroline  Sevier,  (after  her  death,)  and  the  use 
and  benefit  of  my  man  Handy,  during  her  life,  with 
the  use  and  benefit  of  my  land  and  ferry  her  life  time, 
and  Arch  and  wife."  Held  that  an  unlimited  power 
of  disposal  is  conferred  upon  Mrs.  Brown  by  this 
clause,  and  that  a  remainder,  created  to  depend  upon 
the  non-disposition  of  an  estate  by  the  first  taker,  who 
has  an  unlimited  power  of  disposition,  is  void.  Se- 
vier et  als.  vs,  Brown^  112, 

2,     WUl.    The  testatrix  made  the  following  devise :     "  I 
will  that  all  my  estate,  both  real  and  personal,  which 
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may  come  to  the  hands  of  my  executors  for  the  use 
and  benefit  of  my  daughters,  Levisa  Saunders,  Cath- 
arine Campbell  and  Celia  Stone,  remain  in  the  hands 
of  my  executors,  in  trust  for  my  said  daughters  du- 
ring their  natural  lives,  and  to  the  heirs  of  their  bodies 
forever."  To  which  will  there  was  this  codicil :  "  In 
pursuance  of  my  last  will  and  testament,  it  is  my  de- 
sire that  my  young  negroes  already  devised  by  will 
be  divided  as  follows,  to  wit :  To  my  daughter,  Le- 
visa Saunders  and  the  heirs  of  her  body,  negro  girl, 
Polly,"  &c.  Seld  that  the  clause  of  tiie  will  above 
quoted  fixed  and  controlled  tlie  rights  of  Levisa  Saun- 
ders and  lihe  other  legatees,  and  that  the  codicil  only 
designated  what  particular  property  each  legatee 
should  take  under  the  restrictions  and  limitations  of 
the  will,  and  that  Levisa  Saunders  took  only  a  life 
estate  in  the  property.  Wardj  adm^r  vs.  Saunders  ei 
al8.,  174. 

3.  Will.  The  will  of  the  testator  contained  the  following 
provisions :  "  My  will  and  desire  is,  that  all  my  ne- 
groes, not  otherwise  bequeathed,  shall  be  valued  and 
put  into  lots  and  divided  amongst  all  my  children ; 
the  ones  drawing  the  most  valuable  lots  to  pay  over 
to  the  less  valuable  the  difference  in  cash,  share  and 
share  alike."  Again :  "  My  will  and  desire  is,  that 
all  my  land  be  sold  by  my  executors,  hereinafter 
mentioned,  to  the  highest  bidder,  on  twelve  months 
credit,  and  the  proceeds  to  be  equally  divided  be- 
tween my  wife  and  children.  It  is  my  will  and  de- 
sire that  the  portions  or  lots  which  are,  or  may  be 
assigned  to  Jane  Woodrum  and  Mary  Welsh,  my 
daughters,  shall  be  held  by  them  for  the  benefit  of 
the  heirs  of  their  bodies,  not  subject  to  be  sold,  bar- 
tered, or  traded  by  their  husbands."  Held  that  by 
the  first  clause  above  quoted,  Jane  Woodrum  was 
vested  with  an  absolute  estate  in  her  portion  of  the 
slaves,  and  that  by  the  last  clause  quoted,  this  estate 
is  to  her  sole  and  separate  use.  Woodrum  et  ah.  vs. 
Kirlciyatrick  et  aU^  218. 
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4.  Ante-nuptial  contract,  M.  F.  Dickson,  in  contempla- 
tion of  marriage  with  Henry  Baldwin,  made  a  con- 
veyance of  all  her  property  to  a  trustee,  to  secure  the 
same  to  her  sole  and  separate  use,  in  wliich  it  is  pro- 
vided that  she  "shall  have  full  power  and  authority, 
by  her  direction  in  writing,  under  her  hand,  in  the 
presence  of  one  or  more  witnesses,  to  alienate,  sell, 
dispose  of  or  invest  the  negro  slaves,  debts,  money  or 
other  property,  in  any  way  or  manner  she  may  think 
proper ;  and  also,  to  bequeath  or  devise  the  same  by 
her  last  will  and  testament,  with  the  power,  from  time 
to  time,  to  appoint  any  other  trustee,  or  agent,  for  the 
management  of  said  negroes,  debts,  and  other  pro- 
perty. It  is  further  agreed,  by  the  parties  to  these 
presents,  that  the  said  negroes  and  their  increase, 
shall  remain  in  the  possession  of  said  Marj*^  F.,  or  in 
the  possession  of  any  one  she  may  choose ;  and  that 
slie  may,  by  her  directions  in  writing,  as  aforesaid,  or 
otherwise,  appropriate  as  she  may  think  proper,  the 
hire  or  labor  of  said  negroes,  or  their  increase,  and 
also  the  interest  and  profits  arising  from  the  mo- 
nies due  her  from  time  to  time,  and  at  all  times  here- 
after ;  and  that  she  may  dispose  of  said  negro  slaves 
and  their  increase,  and  of  her  monies,  debts  due  her, 
and  other  property,  by  any  deed,  or  deed  of  gift,  or 
other  mode  of  conveyance,  according  to  her  own 
wishes  and  pleasure."  Held  that  under  this  instru- 
ment Mrs.  Baldwin  retained  the  power  to  dispose  of 
tlie  property  as  she  might  choose,  and  having  this 
unrestricted  power,  she  could  execute  a  mortgage. 
Hoggatt  vs.  White^  265. 

5.  Will.  A  testator  devised  a  tract  of  land  thus :  that  it 
"be  equally  divided  among  my  children,  William  E. 
Morton,  Jolm  S.,  Sarah  N.,  Geo.  W.,  Thomas  E.,  or 
to  as  many  as  are  alive  when  divided."  From  tliis 
devise  it  manifestly  appears  that  none  other  than  the 
children  named  should  participate  in  the  devise ;  and 
in  the  event  of  the  death  of  either  before  the  devise 
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should  take  effect,  the  issue  of  the  one  so  dyinsf, 
should  not  represent  the  parent  in  the  devise.  Mor- 
ton vs.  Morton  et  als.^  318. 

6.  DeM,  Trust  Limitation  of  dctions.  R.  M.  Smith 
conveyed  to  "  William  Yancey,  his  heirs,  executore/' 
&c.,  a  negro  slave,  Jim,  and  other  slaves,  in  trust,  for 
the  separate  use  of  the  wife  of  said  Smith ;  the  trus- 
tee to  hire,  or  control  the  slaves  for  her  interest,  and, 
[in  the  words  of  the  deed,]  "  after  her  death,  the  said 
negroes,  with  their  increase,  if  any,  to  be  equally  di- 
vided between  all  her  children."  Held  that  where 
the  subject  of  the  trust  is  personal  estate,  the  deed 
creating  the  trust  may  receive  a  more  liberal  con- 
struction, conformable  to  the  true  and  actual  inten- 
tion of  the  instrument,  than  is  admissible  where  it  is 
real  estate,  limited  to  the  technical  and  artificial  lan- 
guage appropriate  to  that  kind  of  property,  and  hence 
in  this  case  the  estate  of  the  children,  construing  the 
deed  by  the  rule  stated,  was  a  vested  legal  remainder, 
and  upon  the  death  of  the  tenant  for  life,  the  legal 
estate  would  cease  to  be  in  the  trustee,  at  which  time, 
and  not  until  then,  a  right  of  action  would  accrue  to 
the  children  to  recover  the  slaves  from  those  who 
might  have  them  in  their  possession.  Smith  et  ah. 
vs.  Thorwpson^  386. 

7.  WiU.  Act  of  1843,  ch.  169,  §  4.  The  testator  made 
the  following  devise :  "  I  give  to  my  much  beloved 
wife,  Martha  Wynne,  all  the  balance  of  my  property, 
both  real  and  personal,  to  have  and  to  hold  to  her  own 
benefit,  to  the  exclusion  of  all  others."  Held  that  it 
was  clearly  the  intention  of  the  testator  that  aU  real 
property,  held  by  him  at  his  death,  whether  acquired 
before  or  after  the  date  of  his  will,  should  pass  to  his 
wife,  and  that  under  the  act  of  1842,  ch.  169,  §  4, 
lands  acquired  after  the  dat«  of  the  will  did  so  j^ass. 
Wynne^s  leasee  et  als.  vs.  Wynn^^  405. 

8.  Will.  The  testator's  will  contained  the  following  pro- 
visions :    "  I  loan  to  my  beloved  wife,  Martha  Wil- 
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Hams,  the  following  property,  to  wit :"  (sundry  slaves) 
"  during  her  natural  life."  And  all  his  other  pro- 
perty after  paying  his  debts.  "The  condition  of  the 
above  loan  is  such,  that  if  the  said  Martha  Williams 
should  think  proper  to  marry,  or  dispose  of  this  pro- 
perty in  any  manner  whatever,  so  that  Thomas  Jones, 
Margaret  Jones,  Eebecca  Andrews,  Elizabeth  Jones, 
nor  either  of  them  nor  their  heirs  shall  never  enjoy 
any  of  the  above  named  property,  nor  money,  nor 
have  anything  to  do  with  it,  in  any  manner  whatever, 
then  the  above  loan  to  be  void,  or  else  stand  in  full 
force  and  virtue.  It  is  my  desire  that  no  misconstruc- 
tion be  laid  on  this,  my  last  will  and  testament,  so  as 
to  deprive  my  wife,  Martha  Williams,  of  a  bona  fide 
title  to  the  above  named  property,  and  the  increase 
thereof  forever ;  provided  that  she  should  manage  it 
in  such  manner  that  neither  of  the  above  mentioned  " 
persons,  "  nor  neither  of  their  heirs  shall  never  inherit 
any  part  of  my  estate.  But  if  she  should  not  dispose 
of  this  property  so  as  to  deprive  "  said  persons  "  nor 
their  heirs,  then  this  loan  to  take  effect."  Held  that 
under  this  will  the  widow  took  an  absolute  estate, 
which  she  might  dispose  of  by  will  or  deed,  to  tlie 
excluded  persons,  or  others,  at  her  pleasure.  Wll- 
lia/ms  vs.  Jones  et  ah,^  620. 

9.  Qift  of  sla/ves^  ty  deed^  to  take  eff^eot  at  the  death  of 
the  donor^  he  retammg  'Hhe  property  of  the  slaveji' 
dwring  his  life.  Walls,  in  his  lifetime,  executed,  ac- 
knowledged and  committed  to  registration,  the  fol- 
lowing instrument :  "  Know  all  men  by  these  pres- 
ents, that  I,  John  Walls,  of  the  county  of  Rutherford, 
State  of  Tennessee,  in  consideration  of  the  natural 
love  and  affection  I  bear  my  children,  Solomon,  Ry- 
land,  Hiram  and  Malinda  Walls,  have  transferred  and 
conveyed  to  them  the  following  slaves  for  life,. namely: 
Green,  Clem,  Harry,  Edmond  and  Nancy,  and  hei- 
increase.  To  have  and  to  hold  said  slaves  unto  said 
children,  their  heirs  and  assigns,  to  take  effect  at  tlie 
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termination  of  my  natural  life ;  I  retaining  the  pro- 
perty of  said  slaves  during  my  life.  Witness  my  hand 
and  seal,  this  first  day  of  April,  1840.  John  Walls, 
[seaL]  "  Ward  bought  the  interest  of  some  of  the 
children,  and  by  a  division  of  the  slaves,  after  the 
death  of  Walls,  one  of  them  became  his.  The  ad- 
ministrator of  Walls  brought  suit  in  equity,  to  recover 
the  negro  set  apart  to  Ward.  ITdd  that  the  instru- 
ment above  quoted,  is  not  a  testamentary  paper,  but 
a  deed,  by  which  the  right  to  the  property  was  given 
to,  and  vested  in  his  children,  at  the  time  of  the  exe- 
cution of  the  deed,  but  not  to  take  eiFect  in  posses- 
sion, or  be  beneficially  enjoyed,  until  his  death,  and 
that  in  a  contest  between  the  administrator  of  the  d«  »- 
nor,  (no  creditor  of  the  donor,  or  subsequent  purchaser 
being  a  party,)  and  a  purchaser  from  the  donee,  effect 
would  be  given  to  the  instrument,  as  such.  Tf7i/Af' 
adni^r  vs.  Ward^  648. 

CONTINUANCE. 

Practice.  At  the  first  term  at  which  a  case  stands 
for  trial,  either  party  may  continue  it  upon  a  general 
affidavit,  but  at  the  second  term,  whether  or  not  the 
case  was  continued  at  the  first  term  by  affidavit,  the 
continuance  because  of  the  absence  of  witnesses, 
should  only  be  granted  upon  special  affidavit,  in 
whicli  must  be  disclosed  the  facts  to  be  proved,  as 
well  as  the  names  of  the  persons  by  whom  they  are 
expected  to  be  proved.  Ja/oan  Nehan  vs.  Tff< 
State,  482. 

CONTRACT. 

Consideration.  DtstrihUion.  Ui>on  the  assumption 
that,  prior  to  the  Act  of  1889,  ch.  48,  land  settled 
upon  a  child  by  an  intestate  in  his  life-time,  was  not 
subject  to  be  collated  in  the  division  of  personal 
estate  among  the  distributees  of  the  intestate ;  yet,  if 
the  child  to  whom  land  has  been  given  prior  to  the 
passage  of  that  statute,  agree  in  writing  with  his  ct)- 
distributeesj  (for  the  purpose  in  the  language  of  the 
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agreement,  of  settling  the  division  of  the  estate  equi- 
tably and  amicably,)  that  each  of  the  distributees 
shall  bring  into  the  account  for  division  any  property 
received  by  him  or  her  from  the  intestate  during  liis 
life,  or  from  his  estate  after  his  death,  such  agreement 
is  supported  by  a  sufficient  consideration,  and  tlic 
land  so  advanced,  should,  by  virtue  of  the  agreement, 
be  collated  in  the  division.  J^mmsworth  vs.  Din^- 
more  et  als.,  38. 
See  Mechanic's  Lien,  2. 

COEPOEATIOK 

1.  Cha/rter — construction  of.  The  5th  section  of  tlie 
charter  of  the  Nashville  and  Kentucky  turnpike  com- 
pany, provides  that  the  company  "  may  establish  toll 
gates,  nojb  exceeding  seven  in  number,  at  such  points 
as  the  directors  may  designate."  Under  this  provi- 
sion, the  directors  have  power  to  establish  any  num- 
ber of  gates  less  than  seven.  And  though  the  char- 
ter of  the  company  confers  and  imposes  the  same 
rights  and  duties  as  those  stated  in  the  charter  of  the 
Franklin  turnpike  company,  (the  seventh  and  tentli 
sections  of  which  charter  limit  the  number  of  gates 
to  two  for  the  first  seven  miles,  and  to  one  at  and  f<u* 
every  succeeding  five  miles,)  yet  as  the  provisions  of 
the  two  charters  are  dis^milar  and  inconsistent,  with 
reference  to  the  location  of  gates,  and  cannot  stand 
together,  that  of  the  Nashville  and  Kentucky  turn- 
pike company  must  prevail.  LouismUe  cmd  Nash- 
mlle  Branch  Turnpike  Company  vs.  NashvUle  and 
KcTvticcky  Turnpike  Cmnpany^  282. 

2.  Discretionary  powers  conferred  upon  the  corpora/tors 
— how  determined.  Where  the  charter  vests  the  cor- 
porators with  discretionary  power  in  reference  to  the 
exercise  of  a  particular  right,  and  in  the  exercise  of 
the  discretion  so  conferred  they  make  an  election, 
this  election  is  final  and  conclusive.  Notwithstand- 
ing this  18  so,  however,  the  corporation  may,  if  it 
choose,  abandon  the  use  or  enjoyment  of  the  right 
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secured  by  the  election,  if  no  detriment  thereby  ac- 
crues to  the  public.    Ibid. 

8.  Coiistitutio7ial  law.  The  cases  of  Mayberry  vs.  The 
Corporaiion  of  FranJdin^  6  Humph.  368,  and  Wash- 
ington vs.  The  Mayor  and  Aldermen  of  NashmUe^ 
1  Swan,  177,  re-affirmed.  Whyte  vs.  Mayor  and  Al- 
dermen  of  NashmUe^  364. 

4.  Powers.  NashmlU.  The  powers  conferred  upon  a 
corporation  must  be  exercised  in  conformity  with  the 
law  of  its  creation ;  and  hence  the  corporation  of 
Nashville  has  no  power  to  delegate  to  any  one  or 
more  members  of  the  board  of  Aldermen,  authority 
to  give  notice,  to  such  citizens  as  they  may  select,  tx> 
construct  foot  pavements  in  front  of  their  lots,  and  in 
the  event  of  failure  to  make  such  pavements  within 
the  time  fixed  by  a  by-law  of  the  corporation,  to  have 
them  made  at  the  expense  of  the  owner  of  the  lot. 
This  is  a  power  conferred  upon  the  corporation  which 
cannot  be  delegated.  Ihul. 
See  Misnomer,  1. 

COSTS. 
1.  Taxation  of  where  the  judgment  is  against  one,  and 
for  others  of  several  joint  defendants.  Where  there 
are  joint  defendants,  \)ne  of  w^hom  is  acquitted  and 
the  others  are  not,  the  defendant  who  is  acquitted 
may  recover  of  the  plaintiff  siich  costs  only  as  ac- 
crued separately  and  properly  on  account  of  his  being 
a  defendant  in  the  suit,  and  the  plaintiff  is  entitled 
to  recover  of  the  other  defendants  the  costs  of  the 
suit  incurred  in  the  joint  defense,  or  otherwise,  except 
such  as  may  be  separated  therefrom,  as  having  exclu- 
sive reference  to  the  defendant  who  is  discharged. 
Where  the  defendants  sever,  the  general  rule  of  the 
Act  of  1794,  ch.  1,  §  74,  applies.  Sloan  vs.  Park^ 
et  als.y  62. 

3.  JIow  and  by  whom  to  be  paid,  when  t?ie  plaintiff^  joins 
several  causes  of  action  by  msans  of  several  counts^ 
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arid  recovers  upon  some^  tut  fcdls  upon  others.  Prac- 
tice. Where  a  plaintiff  joins  several  causes  of  action 
by  means  of  several  counts  in  his  declaration,  and 
recovers  as  to  some  of  the  counts,  but  fails  as  to  oth- 
ers, he  can  recover  only  such  costs  as  are  incident  to 
that  count  of  the  declaration  upon  which  he  suc- 
ceeds ;  while  the  defendant  is  entitled  to  recover  sucli 
costs  as  have  accrued  in  consequence  of  the  counts 
upon  which  the  plaintiff  has  failed.  In  such  case, 
the  proper  practice  is  to  render  judgment  and  award 
execution  in  behalf  of  the  defendant,  for  such  costs 
as  he  may  be  thus  entitled  to  recover.  AUison  vs. 
Thompson^  admrCr.^  202. 

3.  Motion.  A  motion  against  a  sheriff,  for  an  "  insuffi- 
cient return,"  is,  in  substance,  or  legal  effect,  a  suit 
or  action,  and  hence,  in  such  a  proceeding,  the  clerk 
should  include  in  the  bill  of  costs,  the  State  tax  pro- 
vided by  the  Act  of  1848,  ch.  161,  §  10.  The  State 
vs.  AUison^  373. 

4.  Prosecutor.  The  mere  fact  that  the  grand-jury  ignore 
a  bill  of  indictment,  is  not  sufficient  evidence  that 
the  prosecution  is  frivolous  or  malicious,  to  authorise 
the  court  to  tax  the  prosecutor  with  the  costs  of  the 
prosecution.  The  statutes  authorising  this  to  be  done 
intend  that  the  facts  must  appear  from  the  proof  on 
the  trial.    Frazer  vs.  The  State^  585. 

COUNTY  COUKT. 

See  KoAD,  1.    Appbentice,  1,  2. 

CRIMINAL  LAW. 
1.  Cha/rge  of  the  court  to  the  jury.  Upon  the  trial  of  a 
prisoner  charged  with  murder,  the  court  charged  the 
jury  in  these  words:  "The  jury  are  not  only  the 
judges  of  the  facts  in  the  case,  but  they  are  the  judges 
of  the  law.  The  court  is  a  witness  to  them  as  to 
what  the  law  is.  After  the  court  has  stated  the  law 
to  them,  then,  if  they  believe  it  to  be  different,  they 
can  disregard  the  opinion  of  the  court.    If  the  judge 
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is  against  the  defendant  his  judgment  can  be  reversed 
by  the  supreme  court;  if  the  jury  err  in  favor  of  the 
defendant,  their  judgment  is  final,  and  cannot  be 
reversed  by  the  supreme  court."  Tliere  is  no  error 
in  so  charging  a  jury  in  a  criminal  case.  Javan  Nel- 
son vs.  The  State,  482. 

2.  Jurors.  Cornpetency.  The  mere  fact  that  a  person 
has  an  opinion ;  has  "  made  up  his  mind ;"  as  to  the 
guilt  or  innocence  of  the  prisoner,  does  not  render  him 
incompetent  as  a  juror ;  as  it  is  not  the  existence  of 
the  opinion,  either  way,  which  constitutes  the  disqual- 
ification, but  the  grounds  upon  which  it  is  formed. 
Hence,  upon  a  trial  of  two  slaves  who  were  chained 
with  the  murder  of  their  master,  persons  were  held 
to  be  competent  jurors,  one  of  whom,  upon  the  trial 
of  his  competency  by  the  court,  stated  that  "  he  had 
heard  that  Peck's  negroes  had  killed  him ;  that  he 
believed  it,  and  does  now  ;  and  could  not  do  other- 
wise, as  he  had  the  evidence  of  the  country.  And 
on  the  facts  aforesaid,  he  had  formed  an  opinion 
which  he  now  entertains.  That  it  was  upon  rumor 
he  formed  this  opinion.  That  he  has  a  bias  upon  his 
mind,  and  has  had  it  ever  since,  from  these  circum- 
stances ;"  and  the  other  of  whom  stated  that  "  he  had 
formed  an  opinion  upon  mere  rumor ;  that  the  rumor 
was  the  common  chat  of  the  neighborhood  that  Peck's 
negroes  had  killed  him ;  that  he  believed  the  rumor 
then  and  now ;  and  upon  it  formed  his  opinion  which 
he  now  entertains."  Alfred  and  AntJumy  vs.  The 
StuU,  581. 

3.  PUnding.  Double  pleading  is  not  allowable  in  crim- 
inal cases.  So  if  a  party  pleads  a  former  conviction 
and  also  not  guilty,  the  latter  plea  should  be  treated 
as  a  nullity.     The  State  vs.  Copdand,  626. 

4.  Crvomg  ^pvrituous  liquors  to  slaves.  To  convict  one 
charged  with  giving  spirituous  liquors  to  a  slave,  in 
violation  of  the  Act  of  1852,  ch.  174,  §  10,  it  must 
be  both  averred  and  proved  that  the  defendant  was 
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at  the  time,  a  grocer  or  retailer  of  spirituous  liquors. 

The  State  vs.  Brads/iaw,  627. 

See  Eetailing  Liquoks,  1.    H()Micn>E,  1,  2.    lyDun- 

MENT,    1,    2.      PrOSECUTOB,    1.        EoAD,    1.      MaLICIOUS 

Shooting,  1.  Evidence,  3,  4,  5, 13.  New  Trial,  ?*. 
Rape,  1.    Verdict,  1, 2, 3.     Assault  and  Battekv,  1. 

DAMAGES. 

See  Slander,  1. 

DECLARATION. 

See  Husband  and  Wife,  3. 

DEEDS. 

J)a;te  of.  Estoppel.  "WTien  a  party  has  deliberately 
and  intentionally  inserted  in  a  deed  a  false  date,  ex- 
pressly with  a  view  to  the  accomplishment  of  a  par- 
ticular purpose,  he  is  estopped  to  aver  or  prove  a  dif- 
ferent date  from  that  set  forth  on  the  face  of  the  in- 
strument.   Kinibro  vs.  Hamilton^  adifrCr.^  IDo. 

See  Authentication  of  Deed,  1.  Evidence,  2.  Con- 
STBuariON  of  wRrriNOs,  6. 

DELIVERY. 

See  Sale  of  Personal  Property,  1,  2,  3. 

DEMURRER. 

See  Lost  Instrument,  1. 

DEPOSITION. 

1.  Exceptions  to.  Practice,  Exceptions  to  the  readini!^ 
of  a  deposition,  unless  for  intrinsic  cause,  must  he 
specifically  made  when  the  deposition  is  proposed  to 
be  read,  or  they  will  not  be  available  in  the  supreme 
court.  Hodges  vs.  Nancc^  1  Swan,  67  /  WJiitley  vs. 
Davis,  IMdy  333.     Oliver  vs.  Bank  of  Tennesset'y  59. 

2.  Exceptions  to,  by  the  party  who  has  takeix  it.  If  a 
witness,  in  reply  to  an  inquiry  of  the  party  who  is 
taking  his  deposition,  answer  the  question,  and  add 
statements  which  are  not  necessary  to  be  made,  as  u 
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part  of  his  answer,  and  which  would  be  illegal  if 
offered  as  evidence  by  the  opposite  party,  the  party 
taking  the  deposition  may,  on  the  trial,  have  that 
portion  of  it  excluded  from  the  jury.  Smithwick  cfe 
Co,  vs.  Anderson^  573. 

DEVISAVrr  VEL  NON. 

1.  rUading.  Practice.  While  it  is  true  that  a  will 
may  be  contested  as  to  some  particular  clause,  or  as 
to  some  particular  bequest,  yet,  if  the  contestants 
plead  specially,  as  to  particular  portions  of  the  will, 
denying  such  to  be  the  will  of  the  testator,  and  also 
plead  generally,  denying  the  entire  script  to  be  the 
w^ill  of  the  testator,  the  court  may,  without  error, 
strike  out  the  special  pleas.  Under  the  statutes 
upon  the  subject,  no  particular  form  of  pleading 
is  necessary  in  making  up  the  issue  of  d^vhamt  vd 
9ion.  All  that  is  necessary,  is,  that  the  paper  should 
be  propounded  and  averred  to  be  the  will,  by  the 
executors,  and  a  denial  that  the  affirmation  is 
true,  by  the  contestants.  The  general  issue,  in  such 
case,  brings  the  will  as  a  whole,  and  all  its  parts,  into 
contest.  Harrison  et  (Us.  vs.  Morton  d6  Brown^ 
ex^7'8.y  (&C.J  461. 

2.  Charge  of  the  court.  Upon  the  trial  of  a  general 
issue  of  devlsamt  vel  non,  should  the  circuit  court 
charge,  that  if  the  jury  believe  there  was  fraud  or 
mistake,  in  the  making  of  one  or  more  of  several 
clauses  of  a  will,  they  should  render  a  verdict  for  the 
contestants,  it  is  not  such  error  as  would  authorise 
the  court  to  grant  a  new  trial  upon  the  application 
of  the  contestants.    Ibid. 

3.  Same.  Tlie  court,  in  charging  a  jury  upon  the  trial 
of  an  issue  of  demsavit  vel  nouj  is  not  required  to 
charge  as  requested  in  writing,  by  the  counsel,  if  the 
propositions  submitted  to  the  court  for  that  purpose, 
are  irrelevant  to  the  case,  as  made  out  by  the  proof 
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which  has  been  submitted  to  the  jury,  or  are  inappli- 
cable to  the  issue,  however  appropriate  thej  may  be 
in  the  determination  of  questions  arising  oiit  of  a 
construction  of  the  will,  by  a  proper  tribunal.    Ihid. 

4.  Mndence.  Upon  the  trial  of  an  issue  of  deviscmit 
vel  nonj  parol  proof  can  not  be  admitted  to  show  that 
the  testator  intended  to  make  any  other  disposition 
of  his  property  than  such  as  is  directed  by  the  will, 
that  he  was  deceived  as  to  the  legal  import  of  the 
will;  or  that  there  was  a  mistake  of  the  draftsman, 
if  it  clearly  appear  that  the  will  was  read  over  cor- 
rectly to  the  testator,  before  it  was  signed,  and  he 
was  capable  of  understanding  its  provisions.    Ihid. 

DEVISE. 

AJ^  acquired  lands.  Act  of  1842,  ch.  169,  §  4. 
The  act  of  1842,  ch.  169,  §  4,  applies  as  well  to  wills 
made  before  the  passage  of  the  act,  if  the  testator 
were  living  at  the  time  of  its  passage,  as  to  wills  to 
be  made  afterwards.  Wynnes  leme^  et  als,  vs. 
Wynne^  405. 

DILIGENCE. 

1 .  Of  officer  in  preservation  of  property  aUa^hed  or  Uvied 
vpon.  An  officer  who  has  seized  property  by  virtue 
of  an  attachment,  must  use  such  ordinary  diligence 
in  preserving  it,  (so  long  as  he  should  retain  the  cus- 
tody of  it,)  as  belongs  to  a  prudent  and  honest  dis- 
charge of  his  duty ;  but  what  shall  amount  to  the 
degree  of  care  and  diligence  required,  must  depend 
very  much  upon  the  facts  of  each  case.  Snell  et  d^. 
vs.  The  Sta;te^  for  the  use  of  Oreenfidd^  344. 

See  Sheriff,  2. 

DISTRIBUTION. 

See  Contract,  1.    LEoniMATioN,  1. 

DIVORCE. 

Act  of  1836,  cA.  26,  §  1.    To  authorize  a  divorce  for 
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the  cause  stated  in  the  act  of  1835,  ch.  26,  §  1,  it 
must  be  averred  in  the  petition  and  verified  by  proof, 
that  the  desertion  or  absence  of  the  party,  against 
whom  the  complaint  is  made,  is  wilful  and  malicious, 
and  without  reasonable  cause.  The  malice  intended 
by  the  statute,  is  not  malice  i7i  law^  but  malice  in 
fact;  that  is,  an  enmity  of  heart,  or  unprovoked  ma- 
lignity toward  the  person  deserted,  and  there  being 
no  other  cause,  this  state  of  mind  prompts  the  deser- 
tion or  absence.    Stewart  vs.  Stewart^  591. 

DOMICIL. 

Change  of.    To  constitute  a  change  of  domicil,  an  in- 
tention to  change  is  not  suflScient ;  the  fiwt  and  the 
intention  must  concur.    Layne^  ex^r.  cfec,  vs.  PcMrd'^ 
am,d  vdfe^  232. 
See  Conflict  of  Laws,  1. 

DOWER. 

Character  of  the  estate  and  changes  to  which  it  is  lia- 
hle,  Tliere  is  nothing  peculiar  to  a  tenancy  in  dower, 
which  distinguishes  it,  with  respect  to  taxes  and  other 
incidental  charges  upon  the  property,  from  other 
estates  of  freehold  for  life.  Standing  in  the  place  of 
her  husband,  the  doweress  must  necessarily  be  held 
subject  to  the  charges,  duties  and  services  to  which 
the  estate  may  be  liable.  She  is  seized  of  the  free- 
hold, and  is,  properly  speaking,  owner  of  the  estate 
to  the  extent  of  tiiie  assignment  in  dower.  Whyte  vs. 
Mayor  and  Aldermen  of  IfashviUe^  S64. 

KLECrnONS. 

1.  WJien  to  he  held  in  each  civil  district^  and  efe<i  of 
omission  as  to  any  one  of  tJie  districts.  The  failure  of 
the  sheriff,  (or  coroner,  as  tlie  case  may  be,)  to  open 
and  hold  an  election  in  each  one  of  the  civil  districts 
of  a  county,  will  vitiate  the  election  of  a  circuit  court 
clerk.    Marshall  vs.  Kerns^  68. 

2.  Evidence.  Certificate  of  the  officer  who  holds  the  </<''- 
tion.    The  certificate  of  the  coroner  who  holds  an 
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election,  is  prima  facie  evidence  of  the  election,  yet. 
it  is  competent  to  falsify  the  certificate  by  the  testi- 
mony of  witnesses.    Ibid. 

3.  Contest  Parties.  The  incumbent  of  an  oflSce,  or  any 
citizen  of  the  county  interested  as  a  citizen  in  the  ap- 
pointment, may  be  permitted  to  ofier  legal  opposition 
to  the  investment  with  a  county  ofiice  of  one  who 
claims  it  under  a  void  election.    Ihid. 

ENDOESEMENT. 

See  Negotiable  Papee,  1. 

ENDORSEE. 

See  Witness,  4. 

ESCHEATS. 

1.  How  disposed  of.  By  the  Constitution  of  Tennessee, 
Art.  XL,  §  10,  all  escheated  property  of  every  de- 
scription whatever  is  appropriated  to  common  schools, 
and  by  the  act  of  1835,  ch.  23,  escheated  property 
shall  on  demand  be  delivered  to  the  "  Board  of  Com- 
missioners of  Common  Schools,"  "  to  dispose  of  in 
such  manner  as  they  may  deem  best  for  the  common 
school  fund."    Hrnld^s  lessee  vs.  Shadden^  46. 

2.  '  Sale  of  land.    Parties.    A  sale  of  land  made  under 

a  decree  of  court  for  the  pui-pose  of  paying  the  debts 
of  an  intestate,  is  void,  unless  the  parties  upon  whom 
the  law  casts  the  estate  are  before  the  court.  Hence 
the  sale  of  escheated  land  so  ordered  is  void  unless 
the  "  Board  of  Common  School  Commissioners "  is 
a  party  to  the  proceeding.    Ihid. 

ESTOPPEL. 

The  State  boicnd  hy  the  acts  of  its  public  agents.  A 
final  settlement,  made  by  a  public  officer  of  the  State 
with  another  officer  who  is  supposed  to  be  in  default, 
which  is  made  in  pursuance  of  a  statute,  and  which 
received  the  approval  of  the  Legislature,  estops  the 
State  afterwards  to  disregard  the  settlement  and  sue 
45 


698  INDEX. 

ESTOVFEL—Cmimned. 

for  monies  alleged  to  have  been  due  before  the  settle- 
ment.    The  State  vs.  Crutoher^s  adm^r.^  504. 

See  Deed,  1. 

EVIDENCE. 

1.  Declarations  of  a  nominal  party  mads  after  h  hai 
parted  with  his  interest  in  the  subject  matter  of  the 
suit.  Tlie  declarations  or  admissions  of  a  party, 
though  nominal  plaintiff  in  the  suit,  made  after  he 
has  parted  with  his  interest  in  the  matter,  and  another 
party  has  acquired  the  exclusive  right  in  the  same 
subject  matter,  cannot  be  admitted  in  evidence  to 
disparage  the  right  or  title  of  the  latter,  however  it 
may  affect  the  party  himself  making  such  declara- 
tions or  admissions.  Moyers  for  Sraith^s  tise  vs.  In- 
man^  80. 

2.  liecitulsqfa  sheriffs  deed.  Recitals  in  a  sheriff's 
deed  that  the  purchaser,  at  the  sale,  had  assigned  his 
interest  acquired  by  the  purchase,  to  another  person, 
and  he  to  another,  and  that  he  (the  sheriff)  was  order- 
ed to  make  title  to  each  successively,  are  to  be  taken 
as  presumptive  evidence  that  the  sheriff  was  author- 
ized to  execute  the  deed  to  the  last  assignee.  Afider- 
son  vs.  Lessee  of  ClarTSs  heirs^  156. 

3.  Prisoner's  examination  hy  the  committing  moffisirate. 
The  examination  of  a  prisoner  by  the  magistrate  be- 
fore whom  he  is  brought  for  commitment,  being  a 
privilege  extended  to  the  j)risoner,  so  that  he  is  thus 
'^  allowed  to  speak  for  himself,"  the  record  of  that 
examination  cannot  afterwards  be  used  by  him,  upon 
his  trial,  as  evidence  in  his  defense.  Nelson  vs.  Tk 
State,  237. 

4.  Stat€?nent  of  witnesses  h^ore  the  examining  magis- 
trate. The  record  of  the  evidence  of  witnesses  before 
the  examining  magistrate,  can  only  be  used  upon  the 
trial  of  the  prisoner  for  the  purpose  of  discrediting  a 
witness  who  has  been  examined  both  before  the  ma- 
gistrate and  upon  the  trial,  and  tlien  only  when  the 
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witness  has  been  interrv-^gated  as  to  what  he  said  be- 
fore the  magistrate.    IMd. 

5.  lies  ffestm.  Declarations  of  prisoner.  The  deelara 
tions  of  a  prisoner  are  not  admissible  as  part  of  the 
res  ffestw^  unless  they  are  made  at  the  time  of  tlie  act, 
which  is  being  investigated,  and  which  they  are  cal- 
culated to  characterize;  "they  must  so  harmonize 
and  be  connected  with  the  act,  as  to  constitute  a  part 
of  it."    Ibid. 

6.  When  iUegal  evidence  is  permitted  to  goto  the  jury^ 
hyw  it  should  he  withdrawn.  K  illegal  evidence  be 
permitted  to  go  to  tlie  jury,  the  error  can  only  be  ob- 
viated by  some  act  of  the  camt^  amounting  to  its 
withdrawal.  Tlie  statement  of  counsel  to  the  jury, 
that  a  verdict  is  not  sought  to  be  obtained  upon  the 
evidence,  so  admitted,  does  not  cure  the  error. 
Dechefrd  vs.  Morrison^  305. 

7.  Sherif  and  surety.  The  declarations  of  a  sheriff 
made  after  the  return  day  of  an  execution,  cannot  be 
heard  as  evidence  against  the  surety  of  the  sheriff,  in 
an  action  against  surety  alone  for  the  failure  of  the 
sheriff  to  pay  over  money  by  him  collected  upon  the 
execution.  Such  declarations,  to  be  admissible,  must 
be  made  at  a  time  and  under  circumstances  to  con- 
stitute them  a  part  of  the  res  gestw.  Trousdale^  Oov, 
(&c.y  vs.  Philips,  384. 

8.  When  a  party  7nay  except  to  the  testimony  of  his  own 
witness.  Should  a  witness,  in  answering  a  question, 
proper  in  itself,  propounded  by  the  party  calling  him. 
state  matter  illegal  and  not  in  response  to  the  ques- 
tion, the  party  calling  the  witness  may  except  to  the 
testimony,  and  upon  his  exception  the  court  should 
exclude  so  much  of  the  answer  as  is  improper,  from 
the  jury.     Morgan  vs.  WiTiston,  472. 

J).  Record  of  a  judgment  in  a  former  action.  In  an 
action  upon  a  covenant  of  warranty  of  the  soundness 
of  a  slave,  the  plaintiff  cannot  introduce  as  evidence 
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the  record  of  a  judgment  recovered  against  him,  be- 
cause of  the  unsoundness  of  the  slave,  by  one  to 
whom  he  had  sold,  (subsequent  to  his  own  purchase, 
from  defendant,)  with  warranty  of  soundness.    lUd. 

10.  By  the  statute  laws  of  Virginia,  any  widow,  posses- 
sing slaves,  as  of  the  dower  of  her  husband,  who  re- 
moves the  slaves  beyond  the  limits  of  that  State, 
without  the  consent  of  the  reversioner,  forfeits  "all  and 
every  such  slave,  and  all  other  the  dower  which  she 
holds  of  the  endowment  of  her  husband's  estate  unto  the 
person  or  persons  that  shall  have  the  reversion  thereof." 
It  is  held  that  if  the  doweress  and  her  daughter 
(though  the  daughter  be  under  twenty-one  years  of 
age  and  a  feme  covert,)  who  is  the  reversioner  of  the 
estate,  together  with  her  husband,  remove  from  the 
State  of  Virginia,  at  the  same  time  and  as  one  fiunily, 
the  consent  of  the  reversioner  to  the  removal  of  the 
slaves  will  be  so  far  presumed  as  to  cast  the  burden 
of  proving  the  contrary  on  the  reversioner,  or  the 
creditor  of  the  reversioner  who  seeks  a  satisfaction  of 
his  debt  by  a  sale  of  the  estate,  so  alleged  to  hare 
reverted.    Foster  et  al.  vs.  Jordan  et  als.y  476. 

11.  Decla/rationa  of  on£  not  a  party  to  the  action.  While 
it  is  true  as  a  general  rule  that  the  declarations  of  a 
person  made  after  he  has  parted  with  his  interest  in 
the  subject  matter  of  litigation  cannot  be  received  to 
disparage  the  title  or  right  of  a  party  acquired  in 
good  faith,  previous  to  the  time  of  making  such  de- 
clarations, still  this  principle  is  inapplicable  to  cases 
of  fraudulent    sales    of   property.      Camahan  vs. 

Wood,  500. 

12.  Samfie.  The  declarations  of  one  who  is  not  a  party  to 
the  suit  but  who  has  had  the  actual  possession  of 
slaves,  (the  right  to  which  is  the  subject  matter  of 
the  litigation,)  may,  in  connection  with  his  acts  of 
ownership,  be  admitted  to  show  the  character  of  his 
possession ;  whether  or  not  it  has  been  such  as  to  vest 
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a  title  in  him  by  reason  of  a  continued  adverse  pos- 
session for  three  years.    Ibid. 

13.  JSramination  of  prisoners  hy  a  committing  magistrate. 
If  a  prisoner  be  cautioned  by  the  committing  magis- 
trate that  whatever  he  may  say,  upon  his  examina- 
tion by  the  magistrate,  may  be  used  against  him,  and 
that  he  is  not  bound  to  criminate  himself,  but  that  it 
is  his  privilege  to  submit  to  an  examination  or  not,  at 
his  option ;  then  the  confessions  made  by  the  prison- 
er, which  are  reduced  to  writing  by  the  magistrate, 
may  be  read  as  evidence  against  the  prisoner  upon 
his  trial;  subject  to  be  impeached,  however,  as  is 
other  testimony.  Alfred  and  Anthony  vs.  77ie 
State,  581. 

See  Devkavft  Vel  Non,  4.     Homicide,  1,  2.     Grant, 

1.  Slander,  1.    Negotiable  Paper,  1.    Elections, 

2.  EOAD,  1. 

EXAMINATION  OF  WITNESSES 

See  Practice,  7. 

EXECUTION. 

1,  Zien.  An  execution  gives  to  the  plaintiff  a  lien  up- 
on the  personal  property  which  the  debtor  may  have, 
between  the  date  of  its  test  and  its  issuance.  Evans 
vs.  Barnes,  292. 

2.  Levy.  Waiver.  The  levy  of  an  execution  upon  the 
personal  property  of  the  debtor,  vests  the  title  to  the 
property,  in  the  officer  making  the  levy;  and  this 
title  will  remain  in  the  officer,  unless  it  appear  by 
clear  and  distinct  proof,  that  the  plaintiff  in  the  exe- 
cution has  waived  his  right  to  a  satisfaction  of  his 
debt  by  a  sale  of  property.  The  mere  fact  that  the 
property  is  levied  upon  in  virtue  of  one  execution, 
which  is  returned  and  sold  under  an  altdsy  does 
amount  to  such  waiver.     Ibid. 

See  Sale  of  Land,  5.      JuRisnicTiotr,  1.      Poor,  1. 
Widow,  1.    Sheriff,  3. 
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Contracfta  of^  with  reference  to  sla/oes  heUmffing  to  the 
estate  they  repreeefni.  Specific  performance.  An  ex- 
ecutor cannot  sell  slaves  belonging  to  the  estate  of  his 
testator,  unless  so  directed  by  the  will,  or  by  the  de- 
cree of  some  court,  empowered,  in  proper  cases,  to  or- 
der a  sale ;  and  hence,  a  court  of  chancery  will  not 
decree  the  specific  performance  of  a  parol  agreement 
of  an  executor  for  the  sale  of  slaves  belonging  to  the 
estate,  which  is  not  in  pursuance  of  a  written  contract 
made  by  the  testator.  Simpson  vs.  PecKs  ex^rs^  54. 
See  Lmfiation  of  AcTnoNs,  4. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  ConstituUonallaw,  Hevwor.  Tlieactof  1850, which 
authorises  the  revival  of  actions  of  forcible  entry  and 
detainer,  in  the  name  of  the  heir  or  legal  representa- 
tive of  the  deceased  party,  is,  as  to  such  cases  as  were 
pending  at  the  time  of  its  passage,  retroactive  in  its 
operation,  and  is,  that  far,  unconstitutional  and  void. 
Tucker  et  ale.  vs.  Bu/ms,  35. 

2.  Parties.  Admi/nistrator.  An  administrator  may 
properly  bring  an  action  of  forcible  entry  and  de- 
tainer, in  his  representative  character,  when  the  cause 
of  action  has  accrued  in  the  lifetime  of  his  intestate, 
and  the  estate  of  his  intestate  was  a  chattel  interest. 
Winningham,  adrrCr^  vs.  Crouehy  170. 

See  AcnoN,  1. 

FORMER  CONVICTION. 

.See  Assault  and  Batteey,  1. 

FRAUD. 

Marriage.  Chancery.  It  matters  not  how  fraudulent 
may  be  the  motives  which  may  prompt  parties  to  ea- 
ter into  a  contract  of  marriage,  or  what  may  be  the 
consequences  resulting  from  such  marriage,  as  affect- 
ing the  rights  of  third  persons ;  if  the  marriage  be  in 
compliance  with  the  forms  of  law,  and  with  the  full 
consent  of  the  parties,  they  being  capable  of  con- 
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trading,  the  chancery  court  has  no  power,  upon  the 
application  of  a  third  person,  either  to  dissolve  the 
bonds  of  matrimony,  or  to  relieve  against  any  of  the 
consequences  which  result  from  the  marriage.  Mc- 
Kinney  vs.  Clarke  et  alsy  821. 

FRAUDULENT  CONVEYANCE. 

Trust  deed.  An  assignment  in  trust  by  a  debtor,  for 
the  benefit  of  a  portion  of  his  creditors,  of  all  his  pro- 
perty, of  every  description,  consisting  of  real  and  per- 
sonal estate,  and  including  corn,  fodder,  bacon,  &c., 
farming  utensils,  household  and  kitchen  furniture, 
with  a  reservation,  by  the  debtor,  in  the  deed,  to  this 
effect:  "Reserving  to  myself,  however,  out  of  the 
aforesaid  stock,  farming  utensils,  provender,  provis- 
ions, household  and  kitchen  furniture,  so  much  as  I 
am,  by  law,  allowed  to  retain  free  from  execution,"  is 
fraudulent  and  void  in  law,  whether  so  intended  or 
not.    Sitgg  vs.  TiUnum  et  als.j  208. 

GAMING. 

1.  Horse  racing.  Action  to  recover  hack  monies  lost 
thereon.  Parties.  Though  horse  racing  under  cer- 
tain restrictions,  is  so  far  tolerated  by  statute  as  to 
exempt  the  parties  concerned,  from  criminal  prosecu- 
tion, still,  in  all  other  respects,  it  is  illegal,  and  no 
such  relation  as  that  of  partners,  or  joint  owners,  or 
legal  privity  of  any  sort,  can  be  created  between  the 
parties.  Hence,  if  two  persons  join  in  a  wager  upon 
a  horse  race,  which  they  lose,  each  must  sue  sepa- 
rately for  his  portion  so  lost  and  paid  over  to  the  win- 
ning party.     Wood  vs.  OwenSj  146. 

2.  Horse  racing.  Betting  upon  a  horse-  race  which  is 
not  run  upon  a  path  kept  according  to  the  statutes, 
for  the  purpose  of  turf  racing,  is  an  indictable  offense. 
A  race  path,  within  the  meaning  of  the  statutes  which 
legalise  horse  racing,  is  such  as  is  kept  under  a 
license,  and  the  payment  of  an  annual  tax  to  the 
State.    Huffyr^.  The  State,  279. 
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3.  Tlie  jury,  upon  the  trial  of  a  defendant  charged  with 
gaming,  rendered  the  following  special  verdict :  "  We 
find  that  the  defendant,  with  some  six  or  more  other 
gentlemen,  played  at  a  game  called  ten  pins,  or  han- 
dicap. In  this  game  no  one  played  to  beat  any  other 
gentleman,  but  each  one  had  assigned  to  him  a  cer- 
tain number  of  pins  to  get,  with  a  certain  number  of 
balls,  some  more  and  some  less,  according  as  they 
were  considered  good  or  bad  players.  If  the  player 
did  not  get  the  number  of  pins  assigned  him,  he  was 
to  treat  to  a  bottle  of  champaigne.  The  defendant 
did  play  in  this  game  in  Maury  county,  in  less  than 
six  months  preceding  the  finding  of  this  presentment, 
and  did  sometimes,  on  failing  to  get  the  number  of 
pins  allotted  to  him,  treat  to  a  bottle  of  champaigne, 
and  sometimes  he  did  not.  It  was  agreed  by  the  par- 
ties at  the  commencement  of  the  playing,  that  the 
treat  was  a  voluntary  thing,  and  no  one  need  to  do 
60  unless  he  was  perfectly  willing.  The  jury  fiirther 
find,  that  the  defendant,  and  the  other  gentlemen  en- 
gaged in  this  play,  did  not  believe  it  to  be  gaming." 
Ileld  that  these  facts  constituted  the  ofiense  of  gam- 
ing.    Walker  vs.  The  StaU,  287. 

GIFT. 

See  Slaves,  1. 

GEANT. 

1.  Evidence.  PreamripUon.  A  grant  may  be  presumed 
where  a  person  claiming  to  be  owner  has  been  in  pos- 
session of  the  lands  for  a  period  of  twenty  years ;  bnt 
this  presumption  may  be  repelled  by  whatever  would 
rebut  the  fact  of  an  adverse  possession  under  the 
statute  of  limitations.  Lessee  of  Brock  et  ofo.  vs. 
Burchett^  27. 

2.  When  and  to  wha/t  eocterU  presvmed,  Ad/oerse  posses- 
sion.   Twenty  years  possession  under  a  claim  of  own- 

•  ership  is  presumptive  evidence  of  a  grant.    If  the 
party  in  possession,  however,  have  no  paper  title  im- 
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der  which  he  claims,  such  as  deed,  title  bond,  entry 
or  the  like,  defining  his  bonndaries,  his  possession 
will  be  limited  to  his  actnal  occupation  or  enclosures, 
and  it  will  not  be  extended  by  marked  lines  merely. 
Tlie  same  rule  applies  in  such  cases  as  that  which 
governs  in  the  case  of  an  adverse  possession  under 
the  act  of  1819,  ch.  28,  §  2.    OoUins  vs.  Hipskire,  109. 

3.  Issued  hy  the  State  of  Kentucky  for  lands  lying  he- 
tween  Walker^ s  line  and  the  paralld  of  36  deg.  30 
min,  north.  Construction  of  the  statutes  of  Kentucky 
of  1824,  ch.  64,  §  9;  1836,  ch.  875,  and  1836,  ch.  271, 
§  1.  Though  a  grant,  issued  by  the  State  of  Ken- 
tucky for  lands  lying  between  Walker's  line  and  the 
parallel  of  36  deg.  30  min.  north,  embrace  land  which 
has  its  beginning  comer  within  the  boundary  of  the 
territory  subject  to  be  surveyed  by  the  surveyor  of 
one  county,  but  yet  extends  into  and  embraces  land 
in  the  district  subject  to  be  surveyed  by  the  surveyor 
of  another  county,  the  grant  is  not,  for  that  reason, 
void,  under  the  statutes  of  Kentucky  of  1824,  ch.  49, 
§  9;  1835,  ch.  876,  and  1836,  ch.  271,  §  1.  Parker 
vs.  Claiborne^  666. 

4.  Entry  and  survey.  Though  an  entry  and  survey  be 
defective,  yet  a  grant  issued  thereon  will  not,  for  that 
reason,  be  invalidated.  In  other  words,  the  court  in 
an  action  of  ejectment  will  not  go  behind  the  grant 
to  examine  into  irregularities  and  imperfections  in 
the  mode  of  obtaining  the  grant.    IHd. 

GUARANTY. 

Chia/rantor*s  Uability.  On  the  26th  January,  1849,  A. 
W.  V.  executed  the  following  instrument  of  writing : 
"  I  do  hereby  guarantee  the  payment  of  any  contract 
Sam.  Lanier  may  make  for  the  hire  of  negroes  during 
the  year  1849,  to  be  used  at  his  iron  works,  or  any 
iron  works  in  which  he  may  be  interested  in  Decatur 
or  Perry  county,  Tennessee."  After  the  date  of  this 
guaranty,  0.  hired  to  Lanier's  agent,  six  negro  men, 
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and  the  agent  executed  to  him  a  promissory  note  for 
tlie  amount  to  be  paid  for  the  hire.  Appended  to  tlie 
note  was  a  memorandum  that  G.  might,  at  any  time, 
avoid  the  contract,  unless  A.  W.  V.  should  also  sign 
the  note  for  tlie  hire.  At  the  time  of  the  hiring,  CV 
agent  having  no  knowledge  of  the  guaranty  executed 
by  A.  W.  v.,  addressed  a  letter  to  him,  informin*; 
him  what  had  been  done,  and  to  which  he  received 
the  following  reply :  "  I  have  given  Mr.  Sam'l  B. 
Lanier  my  written  guaranty  for  the  hire  of  all  the  ne- 
groes be  may  need  at  his  furnace  during  the  year 
1849.  The  negroes  alluded  to  in  your  favor  of  the 
29th  nit.,  will,  of  course,  be  embraced.  You  may 
consider  me  as  bound  for  the  hire  of  them."  Only 
three  of  the  negroes  entered  into  Lanier's  service.  A. 
W.  v.,  after  these  transactions,  in  a  bill  which  he  had 
filed  in  the  chancery  court,  admitted  his  liability  for 
the  hire  of  negroes  employed  by  Lanier.  Held  that 
in  an  action  of  covenant  against  A.  W.  V.,  on  the 
guaranty  of  26th  January,  1849,  0.  might  recover  the 
value  of  the  hii*e  of  the  three  slaves.  Vcmleer  vs. 
Crawfordy  117. 

GUARDIAN. 
1.     Ad  litem,    AppomtmeTU.    When  infants  are  to  be 
heard  by  a  guardian  ad  Utemy  the  record  should  show 
the  appointment  of  such  guardian.     Robertson  vs. 
Robertson  et  als.y  197. 

See  Partition,  1. 
HOMICIDE. 

1.  New  trial,  Eoidenoe.  When  the  supreme  court, 
upon  a  review  of  the  testimony  detailed  upon  a  trial 
for  homicide,  the  result  of  which  is  the  conviction  of 
the  accused  of  murder  in  the  second  degree,  is  satis- 
fied that  the  facts  of  the  case  are  involved  in  too 
much  doubt  and  uncertainty  to  warrant  the  convic- 
tion, a  new  trial  will  be  awarded.  Garland  vs.  Thr 
StaUy  18. 
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2.  Charge  of  court  to  jury.  While  it  is  trne  generally, 
that  a  failure  of  the  circuit  court  to  charge  fully, 
when  there  is  no  essential  point  omitted,  or  wrong- 
fully charged,  is  not  error,  unless  it  appear  that  the 
court  was  asked  for  further  instructions ;  still,  upon 
the  trial  of  a  capital  offense,  it  is  error  if  the  court 
(although  expounding  the  law  correctly  so  far  as  the 
charge  goes)  omit  to  instruct  the  jury  fully  and  ex- 
plicitly upon  the  legal  effect  of  all  the  circumstances 
developed  upon  the  trial,  which  would  tend  to  deter- 
mine the  character  or  degree  of  the  prisoner's  guilt. 
Ndson  vs.  The  State,  237. 

3.  Eoidence.  Name  of  person  slain.  The  prisoner  was 
indicted  for  the  murder  of  "  William  Trammel."  On 
the  trial,  the  witnesses  did  not  prove  that  the  chris- 
tian name  ( there  being  no  contest  as  to  the  name)  of 
the  deceased  was  "  William ;"  he  was  spoken  of  as 
the  "  deceased,"  or  "  Trammel ;"  the  verdict  of  the 
jury  was  a  conviction  for  the  murder  of  "  William 
Trammel."  Held  that  the  conviction  was  proper. 
Joyce  vs.  The  State,  667. 

HORSE  RACING. 

See  Gamino,  1,  2. 

HUSBAND  AND  WIFE. 

1 .  Joird  sale  of  wife's  property  to  discharge  the  husband^ s 
debt.  Though  the  wife  join  with  the  husband  in  the 
sale  of  property  beqeathed  to  her  to  be  held  by  her  to 
her  separate  use,  and  ^^  not  to  be  sold,  bartered  or 
traded  by  her  husband,"  if  the  sale  be  made  to  one 
who  contracts  with  the  husband,  and  makes  the  pay- 
ment to  the  husband,  it  is  void  as  to  the  wife.  Wood- 
rum  et  als,  vs.  Kirkpatrick  et  als.,  218. 

2.  Same.  Slaves.  Privy  examination.  A  sale  of  slaves 
which  are  the  sole  and  separate  property  of  the  wife, 
by  the  husband  and  wife  jointly,  without  the  privy 
examination  of  the  wife,  is  void.     Ihid. 

3.  Declaration.  Replevin.  In  an  action  of  replevin 
against  husband  and  wife,  if  the  declaration  aver 
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that  both  defendants  took  and  detained  the  property, 
it  will  be  supported  by  proof  that  the  wife  took  and 
detained  it ;  and  so,  if  the  declaration  allege  that  the 
wife  took  and  detained  the  property,  a  judgment  may 
thereon  be  rendered  against  both  the  wife  and  hns- 
band,  both  being  sued.  Com  and  voife^  vs.  Bfosd- 
tan,  273. 

4.  Marital  right.  Slames.  Upon  the  marriage  of  a  feme 
sole,  who  is  vested  with  a  life  estate  in  a  given  num- 
ber of  slaves,  and  an  absolute  estate  in  an  undivided 
moiety  of  them,  the  husband,  upon  reducing  the  slaves 
to  possession,  becomes  the  owner  of  the  life-estat€  of 
his  wife ;  but  his  marital  rights  do  not  attach  to  her 
moiety,  until  division,  whereby  his  wife  may  have  a 
complete  specific  right  to  the  slave,  or  slaves,  set  apart 
to  her  by  the  division.  Swam^on  vs.  SwansaUy  446. 
See  Conflict  of  Laws,  1. 

INDICTMENT. 

1.  Against  apyhlic  officer.  While  it  is  true  that  every 
culpable  neglect  of  duty,  enjoined  upon  a  public  offi- 
cer, either  by  common  law  or  by  statute,  is  an  indict- 
able offense,  yet  the  presentment  in  such  case,  nnless 
the  act  of  the  officer  is  cleariy  illegal,  must  show  with 
sufficient  certainty,  that  it  proceeded  from  cornipt 
or  culpable  motives.     The  State  vs.  Buxton,  57. 

2.  Certavnty  of,  in  description  of  cffefnoe.  In  the  de- 
scription of  offences  created  by  statute,  or  such  as  are 
defined,  and  the  punishment  of  them  enlarged  by 
statute,  the  safest  and  preferable  mode  is,  to  set  forth 
the  crime  in  the  words  of  the  statute ;  as  the  only  ef- 
fect of  too  much  particularity  in  the  description,  ex- 
cept so  far  as  it  is  necessary  for  the  ends  of  a  proper 
defense,  by  a  substantial  description  of  the  essentials 
of  the  crime  imputed,  is  to  facilitate  the  escape  of 
offenders  from  the  just  punishment  of  their  crimes, 
and  should  not  be  favored.  The  State  vs.  Ladd,  226. 
See  Maucious  Shooting,  1. 
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INFANT. 

See  Pabtition,  1. 

INJUNCTION. 

See  Chancebt,  4. 

HNSOLVENT  ESTATE. 

Setoff.  Though  the  estate  of  an  intestate  be  insol- 
vent, yet  one  who  is  a  creditor  of  the  estate  and  also 
its  debtor,  (both  debts  having  been  created  in  the  life 
time  of  the  intestate,)  may,  in  an  action  upon  the 
claim  against  him  by  the  administrator,  set-off  his 
demand  against  the  estate  to  its  full  amount.  Rich- 
ardson^  adm^r,^  vs.  Parker^  529. 

JUDGMENT. 

1.  Rendered  in  another  State.  A  judgment  rendered  in 
one  State  in  pursuance  of  the  laws  of  that  State,  is  to 
be  regarded  as  absolutely  binding  upon  the  parties 
thereto,  in  every  other  State,  until  it  is  either  set  aside 
by  the  tribunal  rendering  it,  or  is  reversed  upon  er- 
ror.    Topp  vs.  Bank  of  Alabama^  184. 

2.  Satisfaction  of.  Negotiable  paper.  K  the  holder  of 
negotiable  paper,  who  has  obtained  separate  judg- 
ments against  each,  the  drawer  and  endorser,  receive 
payment  in  discharge  of  the  judgment  against  the 
endorser,  it  is,  in  law,  a  satisfaction  of  the  judgment 
against  the  drawer,  and  an  assignment  of  the  judg- 
ment against  the  drawer  to  the  endorser  who  has  thus 
been  discharged,  communicates  to  the  endorser  no 
right  to  have  satisfaction  of  the  judgment.  Fbid. 
See  Chancery,  1.    Summary  Proceeding,  2,  3. 

JUDGMENT  BY  DEFAULT. 
See  Practioe,  1. 

JURISDICTION. 

1.  Justice  of  the  Peace.  JSaecution  issui/ng  in  one  coun- 
ty vfpon  judgment  rendered  in  a/nother.  An  execu- 
tion issued  in  one  county  upon  a  judgment  rendered 
in  another,  in  pursuance  of  the  provisions  of  the  act 


710  INDEX. 

.JVBISDICmOls— Continued. 

of  1805,  ch.  66,  §  4,  must  recite  the  fact  that  it  is 
issued  on  an  execution  certified  from  the  county  in 
which  the  judgment  was  rendered,  and  parol  or  ex- 
trinsic proof  will  not  be  heard  to  supply  the  omis- 
sion.    ColviUe  vs.  Neal  <&  Sellers^  admWa.y  89. 

See  Administrator,  1 .    Chancery,  5.    Attachment,  2. 

JURY. 

See  New  Trial,  2,  3,    Criminal  Law,  2. 

JUSTICE  OF  THE  PEACE. 

See  JLTtisDicTioN,  1.  Practioe,  5.  Action,  4.  At- 
tachment, 2. 

LEGITIMATION. 

1.  Effect  of.  Diatrihdion.  Children  not  bom  in  law- 
ful wedlock,  but  legitimated,  are,  aa  against  the 
widow  of  the  intestate,  entitled  to  succeed  to  the  per- 
sonal estate  of  their  putative  father,  under  the  stat- 
utes of  distribution.    Swan^n  vs.  Sioanson^  446. 

2.  Construction  of  statutes  on  the  subject.  The  courts, 
in  construing  statutes,  conferring  the  right  of  legiti- 
mation, whether  they  be  public  or  private  acts,  will 
give  them  a  fair  arid  reasonable,  if  not  a  liberal  con- 
struction ;  and  hence,  though  a  private  act  confers 
uf  on  the  persons  legitimated,  the  power  to  "  inherit, 
in  the  same  manner  as  if  they  had  been  bom  in  law- 
ful wedlock,"  and  though  the  act  of  1805,  eh.  2, 
authorising  legitimation  by  the  courts,  declares  the 
person  so  legitimated,  shall  "become  heir,  or  joint 
heir,"  of  the  putative  father ;  still,  the  words, "  in- 
herit," "heir,"  "joint  heir,"  used  in  the  statutes,  must 
be  construed  as  conferring  upon  the  persons  so  legiti- 
mated, all  the  rights  of  inheritance  and  succession 
that  would  attach  to  them,  had  they  been  born  in 
lawful  wedlock.    Ihid, 

LEVY. 

See  Execution,  2.    Sale  of  Land,  6. 
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LICENSE. 

See  Eetailing  Liquors,  1. 

LIEN. 

See  Mechanic's  Lien.  Execution,  1.  Sale  of  Per- 
sonal Pboperty,  4. 

LIMITATION  OF  ACTIONS. 

1.  Summary  proceedings.  Surety.  Tlie  statute  of  lim- 
itations applies  as  well  to  tlie  remedy  given  sureties 
who  have  paid  the  debt  of  their  principals,  as  to  the 
actions  of  assumpsit  or  debt.    Butler  vs.  Winters^  91. 

2.  What  promise  of  the  debtor  willpreveiit  the  har.  An 
absolute  and  nnqualified  admission  of  an  existing 
debt  which  the  debtor  is  willing  to  pay,  or  an  express 
promise  to  pay  the  debt  will  obviate  the  bar  of  the 
statute.    Ilnd. 

3.  Adverse  possession  of  lands  hy  a  judgment  debtm\  af 
ter  a  sale  thereof  hy  the  she^^ff.  While  it  is  true  that 
a  judgment  debtor,  if  he  remain  in  possession  of 
land  after  a  sale  thereof  by  the  sheriff,  is  regarded, 
in  the  absence  of  all  evidence  to  the  contrary,  as 
occupying  the  relation  of  qtia^  tenant  at  will  to  the 
purchaser ;  nevertheless,  if  so  retaining  the  posses- 
sion, he  claims  to  hold  for  himself  and  adversely  to 
the  purchaser,  for  seven  years  from  th^  date  of  the 
sale  by  the  sheriff,  he  is  protected,  by  the  statute  of 
limitations,  in  his  possession.  Tliis  is  so,  though  the 
action  be  brought  within  seven  years  from  the  execu- 
tion of  a  deed  by  the  sheriff  to  the  purchaser.  Kea- 
ton  vs.  ThomassorCs  lessee^  138. 

4.  Executors  and  administrators.  Actions  hrought  hy 
the  State.  The  statutes  which  limit  the  time  within 
which  suits  may  be  brought  again&t  executors  and 
administrators,  operate  as  well  against  the  State  as 

'  against  individual  citizens ;  this  conclusion  is  predi- 

cated upon  a  construction  of  the  acts  of  1840,  ch. 
139,  1715,  ch.  48,  §  9,  and  1789,  ch.  23,  §  4.  The 
State  vs.  Crutchen^s  AdrrCr^  504. 

r>.      Lands  reserved  for  the  use  of  sdiools.     Colleges.     Act 
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of  1819,  cL  28.  The  proviso  to  §  3,  act  of  1819,  ch. 
28,  declaring  "  that  this  act  shall  have  no  bearmg  on 
the  lands  reserved  for  the  use  of  schools,"  does  not 
prevent  the  bar  of  the  statute  as  to  lands  held  by  col- 
leges, which  were  not  reserved  for  their  benefit,  under 
the  act  of  Congress,  of  1806,  ceding  lands  to  the  State 
of  Tennessee,  for  the  use  of  colleges,  academies  and 
schools.  Sampson  vs.  Lessee  of  University  of  Nash- 
vtUe,  600. 

6.  Act  of  1819,  ch,  28,  §  1.  Probate  and  registroition  of 
deed.  Seven  years  possession  of  land  under  a  deed 
purporting  to  convey  an  estate  in  fee,  whether  the 
same  be  proved  and  registered  in  the  manner  direct- 
ed by  the  statutes  or  not,  or  whether  it  be  registered 
at  all  or  not,  invests  him  who  is  in  possession  with  a 
perfect  legal  title,  except  as  to  persons  under  disabil- 
ity ;  in  virtue  of  which,  he  may  support  or  defend  tlie 
action  of  ejectment.  Lessee  of  Stewart  et  als.  vs. 
Harris^  656. 

See  CoNSTKUCTiON  of  wBrnNos,  6. 

LOST  INSTRUMENT. 

1.  Affidavit  of  loss.  Demurrer.  In  an  action  of  debt 
upon  a  lost  instrument  under  the  act  of  1819,  ch.  27, 
the  affidavit  of  the  loss,  appended  to  the  declaration, 
is  made  a  part  of  the  record,  and  is  to  be  taken  as  a 
substitute  for  profert  of  the  instrument ;  hence,  the 
sufficiency  and  validity  of  the  declaration,  including 
the  affidavit,  may  be  tested  by  demurrer.  Carter  vs^. 
Vaulx,  639. 

2.  Same.  The  affidavit,  required  by  the  statute  to  be 
made  when  the  action  is  upon  a  lost  instrument,  must 
be  verified  before  the  court  in  which  the  action  ii 
brought ;  must  also  state  that  the  note  has  not  been 
sold  or  assigned,  and  must  be  made  by  tlie  plaintiflF, 
or  his  agent,  or  attorney,  into  whose  hands  the  note 
has  been  committed,  and  by  whom  it  has  been  lost, 
or  mislaid.    Ihid. 


INDEX.  713 

MALICIOUS  SHOOTING. 

Indictment.  Description  of  the  offence.  In  an  in- 
dictment for  malicious  shooting,  it  is  suflBcient  to 
charge  that  the  accused  did,  "  unlawfully  and  mali- 
ciously shoot,"  &c.  It  is  not  necessary  to  describe 
the  weapon,  the  hand  in  which  it  was  held,  the 
woimd  that  was  inflicted,  or  circumstances  attending 
the  act.     The  State  vs.  Ladd,  226. 

MAERIAGE. 

See  Fkaud,  1. 

MECHANICS'  LIEN. 

1.  Non-resident  mechanics.  The  statutes  which  give  to 
mechanics  and  undertakers  a  lien  upon  the  building, 
Ac,  for  the  value  of  their  labor  or  materials  fur- 
nished for  its  erection,  apply  as  well  to  persons  who 
are  non-resident  as  to  those  who  reside  witliin  the 
State.  Greenwood  et  als.  vs.  Tennessee  Mannfactur- 
ing  Co.  and  Aginmdtural  School^  130. 

2.  Description  of  persons  and  materials  not  emlraced 
vyithi/fi  the  statutes.  The  statutes  which  provide  a 
lien  for  mechanics,  &c.,  do  not  apply  to  the  merchant 
who  furnishes  machinery  to  be  used  in  a  building 
erected  for  manufacturing  purposes.    Ihid. 

3.  Contract.  Tlie  lien  given  to  mechanics  should  not 
be  defeated  by  a  too  rigid  construction  of  the  statutes ; 
so  that,  although  the  lien  is  given  upon  the  condition 
that  "  a  special  contract,  with  the  owner  of  the  lot  of 
ground,"  is  made  by  the  mechanic  or  undertaker, 
nothing  more  is  required  than  an  employment  and 
undertaking  to  do  the  work.  Barnes  vs.  Thomp- 
son^ 313. 

4.  Manner  oj  enforcing  it.  Attachment.  Tliebenetit 
of  the  Hen  given  to  mechanics,  can  only  be  pre- 
served by  attachment.    lUd. 

5.  Journeyman.  Notice.  Under  the  second  section  of 
the  act  of  184:6,  ch,  118,  the  journeyman,  in  whoso 
favor  a  lien  may  be  created,  in  order  to  secure  the 

46 
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Hen,  must  give  notice  to  the  owner  or  proprietor  of 
the  lot  upon  which  the  building  is  to  be  or  has  been 
erected,  as  the  statute  provides.  K  he  neglect  to  do 
so  until  the  owner  pay  to  the  undertaker  the  price 
stipulated  to  be  paid  for  the  building,  ifec,  then  the 
lien  is  defeated.     Brown  vs.  Cmmj^s  adrrCr,^  531. 

MERCHANT. 

See  Revenue,  1. 

MESNE  PROFITS. 

See  Aitoeney's  Fees,  1. 

MISNOMER. 

Corporation.  Where  a  bond  has  been  executed  to  a 
corporation  by  a  name  varying  from  the  true  name, 
the  corporation  may  sue  in  its  true  name,  and  aver 
the  execution  to  the  bond  to  it.  Trustees  ofMcMinti 
Academy  vs.  Reneaxi  et  als.y  94. 

MISTAKE. 

When  money  paid  vmder  a  mistake  of  facts  may  he 
recovered  hack.  When  money  is  paid  to  another  un- 
der the  influence  of  a  mistake,  that  is,  upon  the  sup- 
position that  a  specific  fact  is  true  which  would  enti- 
tle the  other  to  the  money,  but  which  fact  is  untrue, 
and  the  money  would  not  have  been  paid  if  the  fact 
had  been  known  to  the  payer,  an  action  will  lie  to 
recover  it  back,  and  this  right  proceeds  upon  the 
ground  that  the  plaintiff  has  paid  money  which  he 
was  under  no  obligation  to  pay,  and  which  the  party 
to  whom  it  was  paid  has  no  right  either  to  receive  or 
retain.  The  party  to  whom  the  payment  has  been 
made  cannot  resist  the  recovery  upon  the  ground  of 
the  plaintiff's  negligence  in  availing  himself  of  Xbm 
means  of  knowledge  within  his  reach,  nor  upon  the 
ground  that  at  the  time  of  payment  the  plaintiff  may 
have  entertained  and  expressed  a  vague  helief  rest- 
ing on  no  evidence  and  amounting  to  nothing  like 
conviction  or  moral  certainty,  that  the  fact  existed 
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which  would  exempt  him  from  the  payment,  nor  upon 
the  ground  that  the  plaintiff  had  had  knowledge  of 
the  fact,  if  it  has  been  forgotten,  as  forgetfnlness  of  a 
fact  is  ignorance  of  such  fact ;  the  plaintiff,  who  has 
thus  paid  money,  may,  however,  be  repelled  upon 
the  ground  that  injury  or  injustice  would  be  done  the 
defendant  in  the  particular  case,  were  the  plaintiff 
permitted  to  recover ;  e.  g.  where  the  money  is  paid 
not  to  the  original  creditor  of  the  party  paying, 
(whose  debt  had  been  previously  satisfied,)  but  to  a 
creditor  of  his,  who  received  the  money  in  good  faith, 
ignorant  of  the  mistake  and  in  satisfaction  of  a  just 
demand,  and  who  in  consequence  of  such  payment 
may  have  waived  or  lost  his  remedy  against  his 
debtor.     Guild  vs.  Baldridge^  295. 

See  Arbitration  and  Award,  1. 

MOTION, 

See  Summary  Proceeding,  1,  2,  3.    Oosts,  3. 

MORTGAGE. 

Umry.  Where  property  is  conveyed  by  a  mortgage 
deed,  to  secure  the  payment  of  money  advanced  upon 
a  usurious  agreement,  the  mortgagor  may,  upon  pay- 
ment of  the  principal  debt,  with  legal  interest  thereon, 
recover  back  the  property.    HoggaU  vs.  WhiU^  265. 

NASHVILLE. 

See  Corporation,  4. 

NAVIGATION. 

See  Watercourses,  1,  2. 

NEGOTLA.BLE  PAPER. 

Endorsee's  tide  not  necessary  to  he  proved  unless  put 
in  issue.  Upon  the  trial  of  an  action  of  assumpsit 
by  the  endorsee  of  a  bill  of  exchange  against  the 
drawer,  the  plaintiff  is  not  required  to  prove  tlie 
verity  of  the  endorsements,  unless  there  be  a  special 
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plea,  -which  puts  in  issue  the  holder's  title  to  the  pa- 
per.    Oliver  vs.  Bank  of  Tenn^sseCy  59. 

See  JuDOMiftjT,  2. 

XEW  TRIAL. 

1.  Nuviber  that  may  be  granted — Actof\%0\yck%^^ 
59.  No  more  tlian  two  new  trials  can  be  granted 
when  the  trials  have  been  had  yr^on  the  fads  mi 
7nerit8  of  the  case.  If  more  than  this  number  have 
been  granted,  and  the  record  is  silent  as  to  tlie  reason 
therefor,  the  court  will  presume  that  the  last  was 
granted  upon  the  merits  and  not  for  any  special 
cause,  excepted  by  judicial  construction  from  the  in- 
hibition of  the  Act  of  1801,  ch.  6,  §  59.  FemU^, 
Alder^  adrrCr.^  77. 

2.  Misconduct  of  juror.  Tlie  defendant  during  a  recess 
of  the  court,  invited  one  of  the  jurors  trying  the 
cause  to  which  he  was  a  party,  to  take  a  glass  of  soda 
with  him,  and  also  to  dine  with  him  at  a  hotel,  which 
the  juror  did,  the  defendant  paying  the  chai^. 
Nothing  was  said  to  the  juror  about  the  suit;  he  and 
the  defendant  were  neighbors  and  in  the  habit  of 
doing  mutual  favors,  and,  notwithstanding  this,  he 
was  in  favor  of  rendering  a  verdict  for  the  plaintiff, 
but  by  consent  of  the  parties  the  verdict  of  a  majori- 
ty of  tJie  jurors  was  taken  as  the  verdict  of  thejnrj, 
they  not  being  able  otherwise  to  agree,  and  thns  a 
verdict  was  rendered  for  the  defendant.  Such  facts 
constitute  no  reason  why  the  verdict  should  be  set 
aside,  and  a  new  trial  awarded  upon  the  application 
of  the  plaintiff.    Vaughn  vs.  Dotson^  adni^r.^  (&€.,  348. 

i\.  Cnminal  law.  Prosecutor  7nh\'gUng  with  the  jury. 
A  new  trial  will  be  awarded  a  prisoner  convicted  of 
manslaughter,  if  it  appear  that  during  the  progress 
of  the  trial,  the  prosecutor  spent  a  night  in  the  room 
wuth  the  jury  who  had  been  committed  by  the  court 
to  the  care  of  a  constable ;  and  in  such  case  the  new 
trial   will  be  awarded  though  the  prosecutor  be  the 
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sheriff  of  the  county,  and  all  exceptions  to  the  com- 
petency of  the  panel  of  jurors  summoned  by  him  bo 
waived  by  the  prisoner ;  and  though  the  prosecutor 
state  in  an  affidavit  that  he  "  made  use  of  no  means 
of  any  sort  to  influence  the  jury."  In  such  case,  it  is 
not  required  of  the  prisoner  to  shoAV  that  in  fact  his 
rights  were  prejudiced  by  the  unauthorized  interfer- 
ence of  the  prosecutor ;  it  is  sufficient  that,  from  the 
admitted  and  unexplained  facts  of  the  case,  they 
might  ha/ve  heen  prejudiced.  McElrath  vs.  The 
State,  378. 

4.  Surprise.  It  is  no  ground  for  a  new  trial  that  the 
party  who  has  taken  the  deposition  of  a  witness  ex- 
cepts upon  the  trial  to  so  much  of  the  deposition  as 
is  illegal  evidence,  though  the  illegal  evidence  pro- 
ceed from  the  party's  own  witness,  and  be  in  response 
to  a  question  proper  in  itself  put  to  the  witness  by 
the  party.  Li  such  case  the  other  party  cannot  say 
that  he  was  surprised  by  the  exclusion  from  the  jury 
of  such  illegal  testimony.     Morgan  vs.  Win%t(yti,  472. 

See  Homicide,  1. 

NON  EST  FACTUM. 

See  Pleading,  1.    Pbactice,  10. 

NOTICE. 

See  PAErrrnoN,  1.    Chancery,  1.    Mechanics'  Lien,  4. 

NUISANCE. 

Private.  Chancery.  The  court  of  chancey  has  pow- 
er to  interpose  in  behalf  of  one  who  is  injured  by  a 
continuing,  permanent  or  recurring,  private  nuisance, 
unless  the  injury  be  such  as  may  be  compensated  in 
damages.     Claok  vs.  White,  540. 

NUL  TIEL  EECOED. 
See  Pbactice,  9. 
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ui.ct8  of  an  officer  de  facto  as  they  affect  third  jpermun, 
and  as  affecting  hiinself  One  who  is  ineligible  to 
the  office  of  constable,  although  invested  with  the 
forms  of  office,  and  although  his  official  acts  will  be 
deemed  good  and  valid  as  to  third  persons,  in  the 
same  manner  as  if  he  were  an  officer  dejure^  cannot, 
when  put  on  his  own  defense,  justify  under  his  office. 
Pearce  vs.  ITawhins^  87. 

See  Indictment,  1.    Sheriff,  1,  2.    Diligence,  1. 

PAKTIES. 

Chancery.  IIoio pei*so)is  of  color  hdd  in  slavery  mmi 
siie  for  freedom.  Persons  of  color  held  in  slavery 
can  only  sue  for  their  freedom  in  a  court  of  chancery 
by  a  next  friend.  Dora/n  et  (ds.  vs.  JSrazelton  et 
als.,  149. 

See  Escheats,  2.  Clerk  of  CiRciTrr  Court,  1.  Elec- 
tions, 3.  Action,  2.  Gaming,  1.  Forcible  Kviry 
AND  Detainer,  2.  Amendment,  1.  WriNF^s,  1,  2. 
Use  and  Occupation,  1. 

PARTITIOK 

1.  Notice.  Infant.  Guardian  ad  litem.  The  notice 
required  by  the  act  of  1799,  ch.  11,  or  the  pubUcation 
required  by  that  of  1831,  ch.  37,  must  be  employed 
in  all  applications  for  the  partition  of  lands  in  wkich 
infants  are  interested,  as  they  cannot  otherwise  be 
properly  before  the  court.  The  appearance  of  a  guar- 
dian ad  litem^  who  answers  for  the  infants,  does  not 
make  them  parties  and  dispense  with  the  necessity  of 
notice  or  publication.  Robertson  vs.  Sobertson  et 
als,  197. 

2.  Mtist  not  he  partial.  Tlie  statutes  relating  to  tlie  par- 
tition of  lands  contemplate  a  complete  and  entire 
partition  among  all  the  heirs;  hence,  a  partition 
which  allots  to  some  of  the  heirs  their  portion,  and 
leaves  the  portion  of  other  heii*s  undivided,  is  partial 
and  unwarranted.    Ibid. 
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PARTITION— Ci>7i^i;it^. 
3.  Mode  in  which  it  should  he  made.  The  shares  of  land 
allotted  to  the  parties  interested  must  be  each  of  the 
same  value.  A  partition  made  by  the  allotment  of 
shares  of  unequal  value,  but  to  be  equalised  by  the 
payment  of  money  by  those  who  have  an  excess  of 
land  to  the  others,  is  in  conflict  with  the  purpose  of 
the  act  of  1815,  ch.  123.     lUd. 

•t.  Estates  in  remainder.  The  various  statutes  relating 
to  partition  do  not  apply  to  estates  in  remainder  or  re- 
version.   Ihid. 

PEDLAE. 

Defined.  A  pedlar  is  one  who  travels  about  the 
country  on  foot  or  in  some  kind  of  vehicle,  or  in  any 
other  manner,  and  sells  goods  or  small  commodities 
by  retail.      Woohnan  vs.  The  State,  353. 

PLEADING. 

1.  JVbn  est  factum — tohen  not  necessary  to  he  pleaded  oii 
oath.  If  the  name  only  of  the  party  charged  be  sub- 
scribed to  an  accoimt,  without  any  acknowledgement 
of  the  correctness  of  the  account,  or  his  obligation  to 
pay  it,  except  such  as  might  be  inferred  from  the 
fact  that  his  name  appears  subscribed  to  the  account, 
he  may  show  that  the  signature  is  not  his  act,  with- 
out pleading  non  est  factum  upon  oath.  Eoss  vs. 
Yeatrnjom,,  144. 

2.  Set-off.  Replication.  To  a  plea  of  set-oflF,  tlie  defen- 
dant may  reply  both  nul  tid  record  and  payment. 
Ridley^s  es?rs.  vs.  Buchamam,,  555. 

See  Administrator,  1.  Arrest  of  Judgment,  2. 
Lost  Instrument,  1.  Devisavii  vel  non,  1.  Chan- 
cery, 2.     Criminal  Law  3. 

POOR 

Property  of  exempt  from  exeoution.  Certwrcm  and' 
supersedeas.  When  property  which  is  exempt  from 
execution  has  been  levied  upon  under  an  execution 
issued  by  a  justice  of  the  peace,  a  proper  remedy  for 
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the  defendant  in  the  execution  is  to  remove  the  pro- 
ceeding into  the  circuit  court  by  certiorari  and  there 
have  the  levy  quashed.    Jbfies  vs.  Williams^  105. 

See  Widow,  1. 
PEACTICK 

1.  Judgment  ly  default.  Whatever  may  be  the  length 
of  the  term  of  a  court  to  which  a  summons  is  return- 
ed, it  is  eiTor  to  render  judgment  by  default,  for  want 
of  a  plea  to  plaintiflF's  declaration,  within  the  iirst 
three  days  of  the  term.  Byrd  et  als.  vs.  Ba7ik  of 
Tennessee^  43. 

2.  Wt'it  of  error,  Sevivor.  Scire  facia%.  If,  aft^r 
judgment  in  an  inferior  court,  against  two  or  more 
defendants,  one  of  them  die,  the  surviving  defendants 
may  bring  a  writ  of  error,  and  if  the  administrator  of 
the  deceased  defendant  wishes  also  to  prosecute  a 
writ  of  error,  the  proper  practice  is  to  suggest  and 
prove  the  death  of  his  intestate,  and  thereupon  a 
scire  facias  will  be  awarded  at  the  instance  of  the 
administrator,  uniting  the  twofold  office  of  a  scire  fa- 
cias to  revive  the  decree  against  the  administrator 
and  a  sd/re  facias^  ad  andiendum  errores.     Huff  & 

WaUen  vs.  MiUer  <fe  Woods^  85. 

3.  ProseciUion  bond.  Amendment.  Attachment,  It  is 
competent  and  proper  for  the  chancellor,  where  it 
appears  that  the  bond  given  for  the  prosecution  of  an 
attachment  bill  is  defective,  and  the  complainants  ask 
to  be  permitted  to  amend  it,  to  allow  such  amend- 
ment to  be  made,  or  such  new  bond  to  be  given,  as 
the  statute  requires.  Alexander  cfe  wife  vs.  ZwJy  d 
als.^  107. 

4.  Willy  probate  of  A  paper  purporting  to  be  the  will 
of  J.  R.,  was  produced  and  proved  in  common  form 
in  the  county  court.  At  a  subsequent  term,  upon 
petition  to  be  permitted  to  contest  the  will  by  a  kins- 
man of  the  testator,  the  county  court  "set  aside"  the 
probate,   and  ordered  that  the  matter  of  contest  be 
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certified  to  the  circuit  court  to  be  tried  on  an  issue  of 
devisamt  vel  nan.  After  the  issue  was  made  up,  the 
contestant  withdrew  his  opposition,  and  the  circuit 
court  remanded  the  will  to  the  county  court,  to  bo 
"  proceeded  in  as  in  cases  of  uncontested  wills ; '' 
whereupon,  the  county  court  ordered  and  adjudged 
that  the  order  setting  aside  the  probate  made  in  the 
first  instance,  be  annulled,  and  tliat  the  probate  be 
reinstated.  Held  that  the  will  not  being  contested 
in  the  circuit  court,  was  properly  remanded  to  the 
county  court;  the  effect  of  the  order  of  the  circuit 
court  being  to  revive  in  full  force  the  probate,  the 
order  of  the  county  court  reinstating  the  probate, 
only  stated  the  legal  effect  necessarily  resulting  from 
the  action  of  the  circuit  court.  Roberta  vs.  Stev^arf 
est  dU,^  162. 

5.  Justice  of  the  Peace,  Plea  in  ahate'inent  The  fact 
that  the  justice  of  the  peace  who  tried  a  cause  was 
incompetent  because  of  his  relationship  to  one  of  the 
parties,  is  not  legitimate  matter  for  a  plea  in  abate- 
ment in  the  circuit  court  after  the  cause  has  been  re- 
moved into  court  by  an  appeal.  Wroe  <&  wife  vs. 
Greer,  172. 

6.  Verdict.  Witness.  When  it  clearly  appears,  during 
the  progress  of  a  trial,  that  the  plaintiff  has  resorted 
to  the  fraudulent  artifice  of  joining  as  defendant  in 
the  action  one  who  would  be  an  important  witness 
for  another  defendant  for  the  purpose  of  preventing 
his  examination  as  a  witness,  the  court  may  direct  a 
verdict  to  be  rendered  for  that  defendant,  and  permit 
him  to  be  introduced  as  a  witness  in  behalf  of  the 
other  defendant.    Beasley  vs.  Bradley  et  al.j  180. 

7.  Trial.  Examijiation  of  witnesses.  Tlie  practice  of 
examining  witnesses  upon  the  trial,  separate  and 
apart  from  each  other,  is  one  which  is  to  be  controlled 
in  a  very  great  degree,  by  the  presiding  judge,  and 
the  supreme  court  will  not  undertake  to  revise  his 
practice  in  this  respect,  nnlesg  there  be  such  a  mani- 


722  INDEX. 

TUAfJIlGE—GonUnued. 

fest  departure  from  a  proper  exercise  of  this  discre- 
tion as  might  result  in  defeating  the  great  object  of 
the  rule.     ]\^el6on  vs.  The  State,  237. 

8.  Construction  of  charter  of  N'ashviUe  cfe  Chuttariooga 
Bail  Road  Company,  Tlie  provisions  of  the  charter 
of  the  Nashville  &  Chattanooga  Rail  Road  Company, 
which  are  intended  to  regulate  the  practice  of  the 
courts,  in  assessing  the  value  of  land  taken  for  the 
use  of  the  road,  do  not  authorise  upon  the  "  appeal'' 
of  either  party  from  the  report  of  the  five  commis- 
sioners, another  valuation  to  be  made,  upon  a  view  of 
the  premises,  by  a  jury  of  twelve  persons.  The  jury 
can  only  make  the  valuation  upon  proof  heard  by 
them,  under  the  direction  of  the  court,  as  in  all  otiier 
cases.  Ilord  vs.  Nashville  <&  ChaCga,  i?.  R,  Co,,  497. 

9.  Iful  tiel  record.  The  issue  upon  a  plea  of  nvl  tid  re- 
cord, is  triable  alone  by  the  court,  upon  an  inspection 
of  the  record.    Ridley^ s  ex^rs,  vs.  Buchanan,  555. 

10.  Non  est  factum.  Trial.  Upon  the  trial  of  an  issue 
upon  a  special  plea  of  n^x  est  factum,  which  avers 
that  the  instrument  signed  by  the  defendant,  was 
converted  into  a  bill  single  by  adding  a  seal  to  his 
signature,  without  his  knowledge  or  consent,  the 
proof  of  the  issue  is  upon  the  defendant.  Brmcn 
et  als,,  vs.  Phelon,  629. 

PRESUMPTIOK 

See  Grant,  1,  2,    Evidenck,  9. 

PRIVATE  WAT. 

See  Chancery,  4.     Constitutional  Law,  3. 

PRIVY  EXAMINATION. 

See  Husband  and  Wife,  2. 

PROSECUTOR. 

Selling  spiritiums  liquors  to  slaves.  Ai'rest  ofjud^- 
ment.  The  act  of  1843,  eh.  141,  §  3,  expressly  de- 
clares that  no  prosecutor  shall  be  necessary  upon  any 
indictment  against  a  party  chained  with  a  violation 
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of  the  first  and  second  sections  of  the  act;  and  if  it 
appear  from  the  record  that  the  indictment  was  re- 
turned into  court  a  true  bill,  though  there  be  nothing 
to  show  that  the  indictment  was  sent  by  the  Attor- 
ney General  ex  officio,  the  court  will,  after  verdict, 
presume  the  indictment  was  submitted  to  the  Grand 
Jury  in  the  mode  contemplated  by  the  statute.  Bed- 
ford  vs.  The  State,  12. 

See  New  Trial,  8.    Costs,  4. 

PURCHASEE  WITHOUT  NOTICE. 

See  Sale  of  Personal  Property,  1. 

RAPE. 

Can  only  he  perpetroAed  by  force.  The  offense  of 
rape  can  only  be  perpetrated  by  the  use  of  force,  in 
overcoming  the  female.  If  the  carnal  knowledge  of 
a  woman  be  the  result  of  a  fraudulent  stratagem, 
whereby  the  female  is  induced  to  yield  her  consent, 
the  act  is  not  rape.     WyaU  vs.  State,  394. 

RAIL  ROADS. 

See  CoNSTiTLTTONAL  Law,  2. 

RECOGNISANCE. 

Appearamxie  of  the  party.  There  is  no  obligation  im- 
posed upon  a  defendant  by  his  recognisance,  beyond 
the  simple  compliance  with  its  terms.  He  cannot  be 
required  to  appear  at  a  time  different  from  that  stipu- 
lated, although  the  Legislature  should  change  the  time 
of  holding  the  court.     The  State  vs.  Stephens^  308. 

RECORD. 

See  Roads,  1.    Evidence,  8. 

REGISTRATION. 

See  Limitation  of  Actions,  6. 

REMAINDER. 

1.      Atta/ihnent.    An  estate  in  remainder,  in  real  or  per- 
sonal estate,  is  property  within  the  meaning  of  the 
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act  of  1838,  cli.  166,  §  1,  and  is  snbject  to  attachment 
for  the  payment  of  debts.  Lochwood  &  Co,  vs.  Nye 
et  aU.^  515. 

See  Partition,  4. 

REPLEVIN. 

When  a  proper  action.  Act  of  1846,  ch.  65.  The 
action  of  replevin  will  lie,  in  all  cases  where  the 
plaintiff  has  a  present  right  to  the  possession  of  any 
personal  property,  in  the  possession  of  the  defendant, 
Shaddon  vs.  Knotty  358. 

See  Husband  and  Wife,  3. 

REPLICATION. 

See  Pleading,  2. 

RES  JUDICATA. 

B.  executed  a  mortgage  of  a  slave  to  W.,  to  secure 
the  payment  of  a  note  for  four  hundred  and  seventy 
dollars,  bearing  interest  at  the  rate  of  ten  per  cent, 
per  annum.  When  the  note  became  due,  W.  filed  a 
bill  in  the  chancery  court  to  foreclose  the  mortgage. 
The  chancellor  dismissed  the  bill  upon  the  ground  of 
the  illegality  of  the  contract  sought  to  be  enforced. 
Held  that  this  decree  was  no  adjudication  of  the 
right  of  W.,  as  mortgagee  to  the  possession  of  the 
slave.    Hoggatt  vs.  White^  265. 

RETAILING  LIQUORS. 

Zicenae.  A  license  issued  under  the  act  of  1846,  ch. 
90,  is  void,  according  to  the  positive  declarations  of 
§  3,  unless  the  oath  required  to  be  administered  to 
the  retailer,  is  endorsed  thereon.  The  statute  is  not 
complied  with  and  the  license  made  valid,  by  tlie 
fact  that  the  oath  was  administered  and  recorded  in 
the  office  of  the  clerk.    Pope  vs.  The  State^  611. 

RETROSPECTIVE  LAW. 

See  CoNSTirunoNAL  Law,  !• 
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KEVENUE. 

1.  Merchcmt.  Articles  manufactured  in  this  State  of 
import^  goods.  A  merchant  who  has  imported  ch)th 
into  this  State,  manufactured  in  another  State  or 
country,  has  paid  the  regular  merchants'  tax  upon  it, 
and  made  it  into  clothing,  cannot  sell  the  clothing  in 
any  county  in  the  State  as  a  pedlar  without  such 
license  as  is  required  by  the  revenue  laws  to  be  issued 
to  pedlars ;  though  he  may,  as  a  merchant,  sell  the 
clothing  without  additional  taxation.  Wool  man  vs. 
The  State,  353. 

2.  Tajx  list  Liability  of  sh^i^ff  or  revenue  collector. 
While  it  is  true  that  a  sheriff  or  revenue  collector,  or 
the  sureties  of  either,  cannot  be  made  liable  upon 
their  bond,  because  of  a  failure  to  collect  taxes  when 
no  tax  list  has  been  fuiiiished  to  tlie  sherift'  or  collec- 
tor, authenticated  in  the  manner  directed  by  statute ; 
still,  it  is  also  true,  that  the  officer  and  his  sureties 
are  liable  for  so  much  of  the  revenue  as  A^$  hcen  col- 
lected, whether  the  tax  list  be  properly  authenticated 
or  not.     The  Governor  vs.  Montgomery  et  ah.,  613. 

REVIVOR. 

1.  Pra/iice.  When  ten  years  have  elapsed  after  the 
rendition  of  a  judgment — ^the  parties  thereto  having 
died  in  the  mean  time — in  order  to  revive  the  judg- 
ment, the  proper  practice  is,  that  the  party  represent- 
ing the  deceased  plaintiff  should  make  suggestion 
(supported  by  proof)  of  the  death  of  the  original 
parties,  and  move  the  court  that  scire  facias  issue  to 
revive  the  judgment  in  the  name  of  the  original  par- 
ties. Keith  and  Forrest,  adrn^rs.,  vs.  Metcalf,  ex*r., 
<&o.,  74. 

2.  Same.  Scire  facias.  If  a  scire  facias  which  issues 
to  revive  a  judgment  in  the  name  of  the  representa- 
tives of  deceased  parties,  contains  no  recital  that 
there  was  an  order  of  court  directing  its  issuance,  it 
is  defective,  and  a  demurrer  thereto  will  be  sustain- 
ed.    Ihid. 

See  Forcible  Entry  and  Detainer,  1.     Practice,  2. 
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IIETUEN. 

See  Sheriff,  1,  3. 

PJPAKIAT^  OWNER. 

See  Watercourses,  3. 
ROADS. 

1.  Evidence.  Record.  County  court.  Upon  the  trial 
of  a  prosecution  for  obstructing  a  public  road,  a  re- 
cord of  the  county  court,  which  is  introduced  for  the 
purpose  of  showing  the  road  to  be  one  established  in 
pursuance  of  the  statutes,  must  not  only  show  the  or- 
der appointing  a  jury  of  view,  and  the  order  estab- 
lishing the  road,  but  it  must  appear  from  the  record, 
that  there  was  a  competent  court  for  this  purpose. 
Manldn  vs.  The  Staie^  206. 

2.  Overseer.  Tlie  overseer  of  a  public  road  is  not  ex- 
cused from  the  performance  of  the  duties  enjoined 
upon  him  by  the  statute,  by  the  fact  that  before  the 
expiration  of  the  year  for  which  he  was  appointed, 
he  removes  from  the  "  bounds  "  of  that  road  into  the 
"  bounds  "  of  another.    MitchM  vs.  The  State^  554. 

3.  Sams.  Order  of  the  court  If  the  order  of  the  connly 
court  direct  that  the  overseer  of  a  road  shall  have  the 
"  same  list  and  bounds  of  hands  "  that  were  assigned 
to  his  predecessor,  it  is  a  sufficient  specification  of  tiie 
bounds  within  which  persons  were  subject  to  work 
under  him.     Ihid, 

4.  Same.  Waiver,  If  the  order  appointing  an  overseer 
be  irregular,  and  he,  notwitlistanding,  proceeds  to 
the  performance  of  the  duties  of  overseer,  he  thereby 
waives  the  irregularity.    Ihid, 

See  Turnpike  Roads,  1. 
SALE  OF  LAND. 

1.  By  sheriffs  how  vitiated.  A  sale  of  land  made 
by  a  sheriff  by  virtue  of  an  execution,  is  not  vitia- 
ted by  the  mere  irregularity  of  the  proceedings  upon 
which  the  execution  is  founded ;  the  sale  is  effectual 
to  pass  the  title  unless  the  proceedings  are  null  and 
void.    Anderson  vs.  Lessee  of  ClarVs  heirs^  156. 
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2.  Zand  descended  to  heirs^  how  mbjeded  to  sale  to  pay 
debts  of  the  a/ncestor.  The  acts  of  1784,  ch.  11,  and 
1822,  ch.  43,  which  prescribe  the  proceedings  neces- 
sary to  subject  real  estate  descended  to  heirs  to  the 
payment  of  the  ancestor's  debt,  must  be  taken  and 
construed  together.    Ihid, 

3.  By  decree  of  the  chancery  court.  When  the  sale  is 
perfected.  The  sale  of  land  by  the  Master,  under  a 
decree  of  the  chancery  court,  is  not  complete  until 
confirmation  of  his  report  of  the  sale.  Childress  vs. 
Ilurt,  487. 

4.  Wh^n  the  biddings  may  be  opened.  Until  confirma- 
tion of  the  report  of  the  Master,  a  sale  of  land,  made 
by  him  in  obedience  to  a  decree  of  the  court,  not  be- 
ing complete,  it  is  competent  for  the  court,  upon  the 
petition  of  a  creditor  of  him  whose  land  has  been 
sold  for  the  satisfaction  of  a  debt,  to  open  the  bid- 
dings, if  the  sale  be  attended  by  such  circumstances 
as  satisfy  the  court  that  the  property  sold  for  a  price 
greatly  inadequate  to  its  value,  and  was  purchased 
with  a  view  to  favor  the  debtor,  and  the  petitioning 
creditor  will  agree  to  advance  upon  the  amount  bid, 
such  sum  as  may,  in  the  estimation  of  the  court,  au- 
thorise, under  the  peculiar  circumstances  of  the  case, 
the  biddings  to  be  opened.  No  specific  rule  as  to  the 
sum  to  be  advanced,  can  be  adopted,  as  each  applica- 
tion, must  depend,  in  this  respect,  in  a  great  meas- 
ure, upon  its  peculiar  facts.     Ihid. 

6.  The  title  acquired  by  a  purchaser  at  an  execution 
sale,  cannot  be  attacked  upon  the  ground  that  the 
creditor  in  the  judgment  became  the  holder  of  the 
note  upon  which  the  judgment  was  rendered,  by  the 
assignment  of  the  payee  fraudulently,  and  without 
consideration.  If  the  note,  which  is  the  foundation 
of  the  judgment,  was  executed  in  good  faith  by  the 
maker,  the  sale  of  his  land  for  the  satisfaction  of  the 
judgment,  would  not  be  contaminated  by  the  pur- 
pose or  manner  of  the  payee  in  assigning  it  to  him 
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who  obtains  the  judgment.  'Dice  vs.  Perm  et  a&.,  661. 
t>.  Exeeuiion.  Levy.  Wliile  it  is  the  duty  of  the  sheriff 
to  levy  an  execution  upon  the  personal  property  of 
the  debtor,  if  any  can  be  found ;  yet,  if  the  sheriff 
find  no  personal  property,  but  makes  his  levy  upon 
the  debtor's  land,  and  afterwards  sell  it,  the  title  ac- 
quired by  the  purchaser  cannot  be  assailed  upon  the 
ground  that  the  debtor  had  personal  property  upon 
which  the  execution  might  have  been  levied.  lUd, 
7.  Vendor  refusing  to  maJce  title.  Action.  If  the  ven- 
dee of  land,  to  whom  the  vendor  agrees  in  writuig 
to  sell  and  convey,  enter  into,  and  retain  the  poeees- 
sion  of  the  land  until  the  time  of  bringing  his  action, 
he  cannot,  upon  the  refusal  of  the  vendor  to  make 
title,  maintain  an  action  for  money  had  and  received, 
against  the  vendor  for  so  much  of  the  purchase  mo- 
ney as  he  has  paid  to  him  under  the  agreement. 
Such  action  can  only  be  maintained  when  the  agree- 
ment is  void,  or  the  vendee  takes  no  benefit  under  it. 
Hurst  vs.  Mean-Sy  594. 
See  Escheats,  2. 

SALE  OF  PERSOI^AL  PROPEETY. 

1 .  Delivery.  Purchaser  without  notice.  A  sale  of  per- 
sonal property  may  be  effectual  to  pass  the  title  to 
the  vendee,  as  against  a  subsequent  purchaser,  with- 
out notice,  though  the  vendor  be  permitted  by  the 
vendee  in  the  first  instance,  to  retain  the  possession 
of  the  property.    Shaddon  vs.  Knotty  358. 

2.  Delivery.  A  delivery  of  goods  to  a  common  carrier, 
to  be  by  him  transported  to  the  buyer,  is  a  delivery 
to  the  buyer,  as  the  carrier  is  the  agent  of  the  buyer, 
and  receives  the  goods  for  him.  Boyd  vs.  Mosely^ 
661. 

"i\.     Same.    Stoppage  in  transitu.    When  goods  have  been 
delivered  by  the  seller  to  a  common  carrier,  to  be  by 
him  transported  to  the  buyer,  the  property  becomes 
vested  in  the  buyer,  subject  to  the  seller's  right  of. 
stoppage  in  transitu  ;  but  this  right  of  the  seller  is 
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gone  if,  before  it  is  exercised,  and  afker  the  delivery, 
other  bona  fide  rights  intervene ;  as  if  the  buyer  sell 
the  goods  or  they  be  legally  attached  for  debt.  Ibid, 
4.  Vendor^e  Uen.  The  lien  of  the  seller  of  goods  for 
the  price  thereof,  does  not  exist  after  he  has  parted 
with  the  possession.    Ibid. 

SCIRE  FACIAS. 

See  Eevivob,  2.    Pbaotice,  3.    Tuenpike  Eoads,  1. 

SET-OFF. 

1.  Muiual  demands,  the  defendant,  in  an  action  of 
debt  brought  by  an  endorsee  against  him,  upon  a 
promissory  note  which  has  been  several  times  en- 
dorsed, when  over  due,  cannot  set  off  a  claim  which 
he  has  against  one  of  Ihose  through  whom  the  note 
passed  to  the  plaintiff,  though  he  had  the  claim  at 
the  time  the  note  upon  which  he  is  sued  was  in  the 
hands  of  his  debtor  as  an  endorsee  thereof.  Hooper, 
for  the  use  of  CHven^  vs.  Spicer^  494. 

2.  Action  by  personal  represeTdatme.  To  an  action 
brought  by  a  personal  representative,  the  defendant 
may,  by  way  of  set-off,  avail  himself  of  notes  execu- 
ted by  the  intestate ;  diough  assigned  to  the  defen- 
dant by  the  payee  after  the  death  of  the  intestate ;  if 
the  notes  were  such  as  would  be  proper  matters  of  a 
set-off  to  an  action  brought  by  the  intestate  were  he 
living.    McGinnis  vs.  Attends  adrnVs.,  645, 

See  Insolvent  Estate,  1.    Pleading,  2. 
SHERIFF. 

1.  WhennotUailefor  an,i1^8^fffi(nentret^m^.  A  sheriff 
is  not  liable  to  the  plaintiff  for  an  insufficient  return, 
if  the  delinquency  is  attributable  to  a  statement  of 
facts  made  to  the  sheriff  by  the  agent  of  the  plain- 
tiff.   BHUngdy  vs.  RanJom  et  ale.j  83. 

3-      DUigenee  in  the  execuition  of  process.    A  sheriff  is 
required  to  use  ordinary  diligence  only  in  the  execu- 
tion of  process  which  may  come  into  his  hands;  and 
hence,  if  the  debtor  in  an  execution  have  property. 
47 
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and  the  sheriff,  exercising  ordinary  diligence,  (and 
tkiB  is  a  question  of  fiict  for  the  jury,)  has  no  notice 
of  it,  he  is  not  liable  upon  a  return  of  nulla  bona. 
Barnes  vs.  Thompson^  813, 

3.  iMibilniy  qf^foTO/nmmJSI^^ 

WavoefT.  The  fact  that  the  plaintiff  in  a  judgment 
has  an  alms  execution  to  issue,  and  receives  a  partial 
payment  of  his  judgment,  after  the  sheriff  has  ren- 
dered himself  liable  by  an  insufficient  return  of  the 
first  execution  issued,  is  no  waiver  of  the  right  to 
have  judgment  by  motion  against  the  sheriff,  for  the 
remainder  of  the  judgment,  and  the  damages  given 
by  the  statute.    Barnes  vs.  Wkite^  442. 

4.  Bond.  In  a  proceeding  by  motion  against  a  sheriff, 
upon  his  bond,  for  the  insufficient  return  of  an  exe- 
cution by  the  sheriff,  it  need  not  appear  that  tfie 
bond  was  recorded  in  the  county  court.    Ihid. 

See  EviDBKCE,  6. 

SLANDER. 

Evidence  in  mitigation  of  damages.  Upon  the  trial 
of  an  action  of  slander  to  which  the  defendant  has 
pleaded  the  general  issue  and  justification,  such  evi- 
dence as  may  be  offered  in  support  of  the  plea  of 
justification,  though  insufficient  to  support  the  plea, 
may  be  considered  by  the  jury  in  mitigation  of  dam- 
ages.    West  vs.  Walker^  82. 

SLAVES. 

1.  P(m>l  gift  qf  life  estate  in  a  slave.  A  gift  by  paroU 
by  the  tenant  for  life,  of  a  life  estate  in  a  slave,  to 
the  remainder-man,  is  void  as  between  donor  and  do- 
nee.   Zamrence  vs.  Lanorenoe^  141. 

2.  Adverse  possession  qf  a  slave  in  some  other  person 
than  the  vendor  (xt  the  Um>e  of  the  sale.  The  sale  of 
a  slave  is  not  vitiated  by  the  &ct,  that  at  the  time  of 
the  sale,  the  possession  thereof  is  not  in  the  vendor, 
but  in  the  adverse  possession  of  some  other  person. 
Eimbro  vs.  Hamilton^  admfr.^  190. 
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See  ADVBBeE  Pq8BB88iok,  1.   Criminal  Law,  4.  Pros- 

EOUTOB,  1.      FaBTIEB,  1.      HufiBAlSID   AND  WdTB,   2,    4. 

Vebdict,  2. 

SPECIFIC  PERFORMANCE. 
See  ExBoxTTOBs,  1. 

SUMMARY  PROCEEDING. 

1 .  Motion  against  %hefriff  for  an  iaimffxA&ni  refmm.  De- 
fence thoit  may  he  made  thereto.  The  remedy,  given 
by  the  statute,  ly  m^oi/ion  against  an  officer  for  official 
delinquency,  is  merely  a  substitute  for  the  more  tedi- 
ous and  eicpensive  common  law  remedy  of  an  action 
on  the  case ;  consequently,  whatever  would  constitute 
a  valid  defense  for  the  officer  in  an  action  on  the  case, 
is  equally  available  as  a  defense  in  the  proceeding  by 
motion.    BiUingBly  vs.  Rankm  et  a29.,  82. 

2.  A  motion  of  clerJc  of  the  circidt  court.  Judffment. 
The  proceeding,  under  the  statutes,  against  a  clerk 
for  failing  to  produce  the  proper  receipts  for  the  coun- 
ty and  state  revenue,  by  him  collected  as  clerk,  is 
summary  in  its  character,  and  hence  the  judgment  in 
such  case,  must  assume,  in  itself,  the  existence  of  a 
state  of  facts  which  render  it  legal  and  proper,  in 
view  of  the  statutes,  to  remove  the  clerk  from  office. 
Bagsdale  vs.  The  Staie,  416. 

3.  Same.  Same.  The  facts  which  must  appear  in  the 
judgment,  removing  a  clerk  for  fiuling  to  produce  his 
revenue  receipts,  are,  that  he  was  derk  of  the  court 
during  the  year  or  the  term  for  which  it  is  alleged  he 
was  in  de&ult;  that  it  was  moved  before  the  court 
that  he  produce  his  receipts  as  directed  by  the  sta- 
tutes, and  that  he  failed  to  do  so.    lUd. 

4.  Same.  Appeal.  An  appeal,  in  the  nature  of  a  writ 
of  error  cannot  be  taken  from  the  judgment  of  the 
circuit  court,  removing  the  clerk  of  that  court  for 
failing  to  produce  his  revenue  receipts,  as  required 
by  the  statutes,  as  the  proceeding  in  such  case  can- 
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not  be  considered  as  a  8td6  and  judgment^  in  the 
sense  of  the  statute  giving  the  appeal  in  error.  Ibid. 
5.  Same.  Writ  of  error.  Practice.  K  the  clerk  of 
the  circuit  cofurt  be  improperly  removed  from  his 
office  by  the  judgment  of  that  court  for  an  alleged 
failure  to  produce  his  revenue  receipts,  his  remedy 
is,  either  by  a  rrumda/mms  to  be  restored  to  his  office, 
or  by  writ  of  error,  to  have  the  proceeding  revised 
and  reversed,    Tbid. 

SUPKEME  COUET. 

See  Arrest  of  Judgment,  1. 

SUKETY. 

See  LmrrATioN  of  Action,  1.    Evidence,  6. 

SUEPKISE. 

See  New  Trial,  2. 

TAXES. 

See  Revenue,  2. 

TENANTS  IN  COMMON. 

See  Use  and  Oocjupation,  1,  2. 

TRESPASS. 

Admree  poeeesdon.  Where  parties  have  conveyances 
covering  the  same  lands,  which  neither  has  in  actual 
possession,  if  he  who  has  the  younger  title  enter  upon 
the  lands  and  cuts  the  timber,  and  with  the  timber 
so  cut  eracts  houses  and  fences  by  means  whereof  he 
beeomes  actually  possessed  of  the  land,  the  other 
party,  having  the  older  and  better  title,  may  main- 
tain an  action  of  trespass  for  the  injuries  done  before 
the  actual  possession  is  taken.  Ba/Uey  w.  Jfo*- 
eey^  167- 

TRIAL. 

See  Practice,  7. 
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TRUSTEE. 

1.  His  powers  Umited  hy  the  terms  of  his  appointmefit. 
When  the  power  and  authority  of  a  trustee  are  de- 
fined and  limited  by  the  terms  of  the  trust,  he  can 
make  no  other  disposition  of  the  trust  fond  than  such 
as  is  directed ;  and  hence,  if  a  debt  which  is  intended 
to  be  secured  by  the  creation  of  a  trust  fond  for  its 
payment,  be  in  any  manner  extinguished,  without 
the  use  of  the  trust  fund,  the  trustee  holds  the  fonds 
subject  to  the  order  of  the  bargamor  in  th6  trust 
deed,  and  cannot  otherwise  divest  himself  of  the  title 
with  which  he  is  clothed,  than  by  a  surrender  to  the 
bargainor,  or  in  the  event  of  his  death,  to  his  proper- 
ly appointed  personal  representative.  Should  the 
debt  be  extinguished  after  the  death  of  the  bargainor, 
and  before  the  appointment  of  his  administrator,  the 
title  to  the  trust  fund  is  in  abeycmee^  and  cannot  be 
levied  upon  by  virtue  of  an  execution  issued  against 
the  bargainor,  before  his  death,  until  the  appoint- 
ment of  an  administrator.  Hichardson,  adm^r.  dkc 
vs.  CdU  et  (il&.y  100. 

2.  ZidbiUty  of,  for  oitmse  of  trmt  by  his  co-trustee.  A 
trustee  who  accepts  a  discretionary  trust,  and  identi- 
fies himself  with  it  by  sales  and  settlements,  and  by 
the  reception  of  fees  for  services,  cannot  escape  re- 
sponsibility, if  he  permits  his  associate  in  the  trust, 
to  keep,  use,  or  appropriate  to  himself,  the  trust  fund, 
or  a  portion  thereof.  McMurryy  adm^r.,  et  al.  vs. 
Montgomery  et  al.y  374. 

See  OoNST«ucrnoN  of  WMrmos,  6.    Chano9£rt,  3. 

TURNPIKE  ROADS. 

Soire  foudas.  PraeHce.  The  proper  practice  under 
the  act  of  1835,  ch.  64,  §  4,  to  vacate  a  charter  grant- 
ed for  the  oonstnietion  of  a  turnpike  road  is,  that  the 
attorney  general  shall  file  in  the  circuit  court,  offi- 
cially, such  information  as  he  may  have  respecting 
the  abuse  of  the  franchises  or  privileges  granted  to 
the  proprietors  of  turnpike  roads ;  and  the  court  may 
thereupon,  if  the  information  be  deemed  sufficient  to 
47* 
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authorize  such  a  proceeding,  direct  a  mre  facias 
(which  shall  issue  in  the  name  of  the  State,  and  be 
signed,  as  other  process,  by  the  clerk)  to  issue,  call- 
ing upon  the  owners  of  the  road  to  appear  before  the 
court,  that  they  may  show  cause  why  the  charter 
granted  them  should  not  be  vacated.  The  State  vs. 
J.  8.  dk  W.  J.  SooUy  332. 

USE  AND  OOOUPATION. 

1.  Ten/mts  m  conmum.  PaHiea.  Where  one  of  seve- 
ral tenants  in  common  is  in  the  use  and  occupation  of 
land,  all  his  co-tenants  must  join  in  an  action  against 
him  to  recover  rent;  one  cannot  sue  alone  for  his  in- 
terest.   Bkmton  vs.  Vcmzaa^j  276. 

2.  Same.  Action.  Aasmn^sit.  The  action  of  assump- 
sit is  the  proper  remedy  to  recover  rent  due  from  one 
tenant  in  common  to  his  co-tenants.    Ihid. 

USURY. 

See  MoBTOAOB,  1. 

VENDOR  AND  VENDEE. 
See  "WrrNBss,  3. 

VERDICT. 

1.  Special  verdict  A  special  verdict  must  positively 
state  the  facts  themselves,  and  the  court  cannot  sup- 
ply a  defect  in  the  statement  made  by  the  jury  upon 
the  record,  by  any  intendment  or  implication  what- 
ever ;  and  this  is  so,  although  the  circumstances  sta- 
ted may  be  sufficient  to  warrant  an  inference  or  pre- 
sumption of  the  existence  of  the  matter  omitted. 
Jones  vs.  The  State^  399. 

2.  Same.  Temptmg  a  slam  to  learn  his  ovmer.  The 
offense  defined  in  the  act  of  1835,  ch.  58,  §  1,  con- 
sists in  the  tempting  or  persuading  a  slave  to  leave 
his  master's  service,  with  the  intent  or  design  to  con- 
vey the  slave  out  of  the  State,  or  to  deprive  the  true 
owner  thereof.  This  intent  or  design  is  the  chief  in- 
gredient of  the  offense ;  and  hence,  if  the  jury,  in  a 
special  verdict,  rendered  in  a  prosecution  for  this  of- 
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fense,  omit  to  state  the  fact  that  the  acts  of  the  pris- 
oner (though  they  be  sufficient  to  furnish  ample  pri- 
ma facie  evidence  of  the  intent)  were  with  this  in- 
tent or  design,  no  judgment  can  be  rendered  upon 
the  verdict.    Ihid. 

8.  Same.  Quaere :  Will  a  special  verdict  in  a  criminal 
prosecution,  which  is  so  imperfect  as  that  no  judg- 
ment can  be  rendered  upon  it,  be  a  bar  to  another 
prosecution  for  the  same  oflFense  ?     Hid. 

WATEECOUESES. 

1.  WJiat  comtiMUes  a  namgable  stream.  The  only- 
change  in  the  common  law  (in  its  classification  of 
watercourses  into  streams  which  are  navigable  and 
which  are  not)  effected  by  the  adoption  in  Tennessee 
of  the  rule  of  the  civil  law,  is  the  substitution  of  a 
new  and  more  appropriate  criterion  of  a  navigable 
river ;  and  that  is  not  the  flow  and  re-flow  of  the  tide, 
but  simply  the  fact  whether  the  river,  in  the  ordinary 
state  of  the  water,  is  capable  of,  and  suited  to  the 
usual  purposes  of  navigation.  In  «11  other  respects, 
the  principles  of  the  common  law,  regulating  and 
defining  the  respective  rights  of  the  public  and  the 
riparian  owners,  in  rivers  of  whatever  character,  re- 
main unchanged.    Sbefma/rt  vs.  ClaflrKs  leasee^  9. 

2.  SoffM.  A  river  may  be  navigable  in  the  ordinary 
acceptation  of  the  term,  and  yet  not  navigable  in  a 
legal  sense ;  and  such  is  the  river  or  stream  of  suffi- 
'cient  depth  naturally  for  valuable  floatage^  such  as 
rafta^  flat-boats,  and  small  vessels  of  lighter  draft  than 
ordinary.    lUd. 

3.  JRig/Ue  of  the  public  and  riparian  proprietors^  as  af- 
fected ly  the  namgabiUty  of  a  water-cawrse.  If  a 
watercourse  be  navigable  in  a  legal  sense,  the  soil  cov- 
ered by  the  water,  as  well  as  the  use  of  the  stream, 
belongs  to  the  public.  K  it  be  navigable  only  in 
the  ordinary  sense,  the  ownership  of  the  bed  of  the 
stream  is  in  the  riparian  proprietors,  and  l^e  public 
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have  an  easement  therein  far  piirpoaes  ol  transporta- 
tion and  commercial  intercoorse.  If  the  stream  be  so 
shallow  as  to  be  unfit  for  snch  purposes  of  transpor- 
tation and  commerce,  both  the  right  of  property 
and  use  are  wholly  and  absolutely  in  the  owners  of 
the  adjoining  land.    Ihid. 

WAIVER. 

Zevy.  The  levy  of  an  execution  upon  the  personal 
property  of  the  debtor,  vests  the  title  to  the  property 
in  the  officer  making  the  levy ;  and  this  title  will  re- 
main in  the  officer,  unless  it  appear  by  clear  and  dis- 
tinct proof,  that  the  plaintiff  in  the  execution  has 
waived  his  right  to  a  satisfaction  of  his  debt  by  a  sale 
of  the  property.  The  mere  fact  that  the  property  is 
levied  upon  in  virtue  of  one  execution,  which  is  re- 
turned, and  sold  under  an  aHaSy  does  not  amount  to 
such  waiver.  Evans  vs.  Barnes,  392. 
See  Sheriff,  3. 

WIDOW. 

1.  O&nstnicHon  of  statutes  exempting  personal  property 
from  execution.  The  Act  of  1833,  ch.  80,  which  de- 
clares that  the  articles  exempt  from  execution  sale  in 
the  hands  of  poor  persons,  shall  also  be  exempt  from 
execution  in  the  hands  of  a  widow  of  a  deceased 
debtor,  only  provides  that  the  widow  shall  hold  the 
exempted  articles  against  the  execution  of  the  credi- 
tor, and  no  right  is  conferred  upon  the  widow  except 
as  against  the  creditor  who  seeks  to  levy  his  exeeu- 
ticm  up^i  the  property  of  his  deceased  debtor.  The 
Act  of  1842,  ch.  42,  §  2,  forms  an  exception  to  this 
nile,  but  it  is  limited  in  its  operation,  to  the  articles 
specially  named  and  exempted  in  the  act.  Duncan, 
e£r,  vs.  Dxmea/n,  et  als,  351. 
See  Dower,  1. 

WILL, 

See  CoHSTRucTioN  OF  WionNCMS,  1, 2, 5,  5, 7,  8.  Prac- 
TioB,  4.    Devise,  1. 
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WITNESS. 

1.  Ncm-oMendanceof,  Penalty.  Parties.  The  penal- 
ty given  by  statute  to  be  recovered  against  witnesses 
who  have  been  summoned  at  the  instance  of  the  ac- 
cused, in  a  criminal  prosecution,  and  who  fail  to  at- 
tend, can  only  be  recovered  in  the  name  of,  and  for 
the  use  of  the  State.    Nelson  vs.  EwelZ  et  dl.^  271. 

2.  Practice.  Parties.  The  liability  incurred  by  a  wit- 
ness in  default  is  several  in  its  nature ;  the  remedy  to 

•  •enforce  it  is  against  him  alone,  and  it  cannot  be  uni- 
ted with  a  proceeding  against  other  witnesses  in  like 
default.    Ihid. 

3.  Competency.  Vendor  and  vendee.  The  vendor  of  a 
slave,  who  sells  with  a  covenant  of  warranty  as  to 
the  soundness  of  the  slave,  as  well  as  to  the  title,  is 
an  incompetent  witness  for  his  vendee  in  a  suit,  in- 
volving the  question  of  the  soundness  or  unsound- 
ness of  the  slave.    Bv/rke  vs.  Clarice^  310. 

4.  Endorser.  Competency.  In  an  action  upon  negotia- 
ble paper  by  the  endorsee,  against  the  maker,  the 
endorser,  [unless  on  some  other  account  he  is  disqual- 
ified,] is  a  competent  witness  for  either  party,  if  he 
has  endorsed  it  when  over  due,  or  if,  by  the  laws  of 

*  the  State  in  which  the  paper  was  negotiated,  the  ma- 

ker may,  in  an  action  against  him  upon  the  paper, 
resist  a  recovery  by  an  endorsee,  upon  the  ground  of 
want  of  consideration,  or  fraud,  in  the  making  of  the 
paper.    SrrvUhwiok  <&  Co.  vs.  Anderson^  673. 

5.  Competmcy.  Interest  in  the  event  of  the  suit.  The 
interest  which  renders  a  party  incompetent  as  a  wit- 
ness must  be  either  a  legal,  certain  and  immediate 
interest  in  the  event  of  the  cause  or  in  the  record  for 
the  reason  that  it  will  be  legal  evidence  for  or  against 
him  in  another  suit.  A  remote,  uncertain  or  contin- 
gent interest  will  not  disqualify,  neither  will  a  mere 
honorary  obligation.  Nor  can  it  be  left  to  the 
opinion  of  the  witness  to  decide  whether  or  not  he  is 
competent;  this  is  a  question  exclusively  for  the 
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court  upon  the  facts  of  the  cat^e.      mil  vs^.  HiUtr  ei 
al.^  ^59. 

WRff  OF  ERROR. 

See  Pkactiok,  2.     SraMARY  PiaxjFjiDiN«,  5. 
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